UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


y% 


PRACTICAL  TREATISE 


THE     LAW 


VENDORS  AND  PURCHASERS 


ESTATES. 


BY 

THE  RIGHT  HON.  SIR  EDWARD  SUGDEN. 


BON^    FIDEI    VENDITOREM,    NEC    COMMODORUM    SPEM    AUGERE,    NEC 
INCOMMODORUM    COGNITIONEM    OBSCURARE    OPORTET. 

Valerius  Maximus,  1.  vii.  c.  IJ. 


TENTH  EDITION— IN  THREE  VOLUMES. 


VOL.  I. 


LONDON: 
S.  SWEET,  1,  CHANCERY-LANE; 

R.  MILLIKEX  &  SOX,  DUBLIiV, 


1839. 


Sa33Zv 
1539 


Printed  by  James,  Luke  G.  and  Luke  J.  Hansard, 
near  Lincoln's-Inn  Fields. 


ADVERTISEMENT  TO  THIS  EDITION. 


THE  alterations  and  additions  are  very  extensive : 
the  former  adapt  the  Work  to  the  Law  as  it  now  stands, 
and  the  latter  comprise  every  head  which  properly 
belongs  to  the  general  subject,  together  with  a  full 
view  of  all  the  New  Laws  of  Property,  and  an  explana- 
tion of  their  operation  on  Titles.  The  Author  has  at 
every  step  freely  stated  his  own  opinions  as  materials  to 
assist  the  practitioner  in  arriving  at  a  safe  conclusion. 

The  arrangement  has,  it  is  hoped,  been  improved. 
The  Second  Volume  is  wholly  confined  to  questions 
arising  upon  Title,  and  upon  the  Conveyance  and  its 
incidents. 

Although  the  bulk  of  the  Work  is  greatly  increased, 
yet  the  matter  contained  in  it  may  be  more  readily 
referred  to  than  the  contents  of  the  former  Edition. 
The  propositions  are  numbered,  and  a  Table  of  Con- 
tents prefixed  to  each  Section,  and  the  Chapters  and 
Sections  are  increased.  A  separate  Index  is  added  to 
every  Volume,  which  whilst  it  facilitates  a  reference 
to  the  particular  Book,  is  in  effect  a  General  Index, 
simply  by  the  addition  of  references  at  the  end  of  each 
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subject  to  the  other  Volumes,  where  there   is   a  cor- 
responding title. 

The  Writer  has  bestowed  more  time  and  labour  upon 
this  than  upon  any  former  production.  He  has  not 
presumed  upon  the  kindness  with  which  previous 
Editions  have  been  received,  but  he  has  endeavoured 
to  merit  a  continuance  of  it  by  making  this  Edition  as 
perfect  as  his  opportunities  would  permit. 

As  no  alteration  of  moment  can  for  some  period  be 
required  in  this  voluminous  Work,  a  much  larger 
number  of  Copies  has  been  printed  than  upon  any 
former  occasion. 


Boyle  Farm, 

30th  Nov.  1839. 
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ions  42,  43.  46,  in  p.  289. 
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THE  LAW 


OF 


VENDORS    AND    PURCHASERS 


OF 


ESTATES. 


INTRODUCTION. 


1. 

Vendors^  liahility  to  disclose 
defects. 

21. 

2. 

Unnecessary  where  the  prir- 
chaser  has  knowledge. 

22. 

4. 

Or  they  are  patent. 

23. 

6. 

But  they   must  not   be  con- 

cealed^.^ .bbliM  G  "  \-WcM 

26. 

7. 

Sale  subject  to  all  faults. 

9, 

10.  Random  jyraise  by  vendor. 

28. 

11. 

False    statement   of    value ; 

00 

small   fine ;    speedy    va- 

zy. 

cancy  ;  rich  meadoiu. 

12. 

No  deceit  unless  party  off  his 

30. 

guard. 

31. 

13. 

False  statement  of  valuation 

fatal. 

32. 

14. 

So  of  rent. 

34. 

15. 

Misrepresentations      by      a 

stranger. 

36. 

18. 

Misrejrresentations  and  non- 
disclosures by  a  purchaser. 

37. 

19. 

Must  not  mislead  the  seller. 

38. 

20. 

Nor  conceal  a   death   which 
adds  to  value. 

Concealment  of  incumbrances 
and  defects  in  title. 

Attorney's   liability  in    such 
cases. 

Same     attorney      for     both 
sides. 

Att&rney  may  not  disclose  de- 
fect to  party  interested. 

Obligation  of  grantor  of  an- 
nuity. 

Necessity  for  investigation  of 
title. 

Result. 

Purchasers    bound   by   cove- 
nants iji  lease. 

Inquiry  after  incumbrances. 

Whei'C  a  pui-chaser  may  take 
possession. 

Purchaser  of  equitable  riyh  ts. 

Auctioneers    not    to   prepare 
conditions. 

Title  to  be  investigated  before 
sale. 


1.   Moral  writers  insist  (</),  tliat  a  vendor  is  bound, 
VI  foro  coiiscienticE,  to   acquaint  a  i)ur('haser  with  the 

{a)  Cic.de  Off.  3.  13;  Grotius      s.  9;   Puffendoif  dc  Jure  Natuife 
de  .lure  Belli  ac  Pacis,  I.  2.  c  12.      et    (Pentium,     1.    '>.     c.    3.     s.    2  ; 
VOL.  I.  B 


2  CONCEALMENT    OF    DEFECTS    BY    SELLERS. 

defects  of  the  subject  of  the  contract.  Arguments  of 
some  force  have,  however,  been  advanced  in  favour  of  the 
contrary  doctrine ;  and  our  law  does  not  entirely  coincide 
with  this  strict  precept  of  morality  (b). 

2.  If  a  person  enter  into  a  contract,  with  full  know- 
ledge of  all  the  defects  in  the  estate,  the  question  cannot 
arise :  scientia  enim  utrinque  par  pares  facit  contra- 
hentes  {c). 

3.  So  if,  at  the  time  of  the  contract,  the  vendor  him- 
self was  not  aware  of  any  defect  in  the  estate,  it  seems 
that  the  purchaser  must  take  the  estate  with  all  its 
faults,  and  cannot  claim  any  compensation  for  them. 

4.  And  even  if  the  purchaser  was,  at  the  time  of  the 
contract,  ignorant  of  the  defects,  and  the  vendor  was 
acquainted  with  them,  and  did  not  disclose  them  to  the 
purchaser ;  yet,  if  they  were  ^)^ if ^/^f,  and  could  have  been 
discovered  by  a  \igilant  man,  no  relief  will  be  granted 
against  the  vendor. 

5.  The  disclosure  of  even  patent  defects  in  the  subject 
of  a  contract,  may  be  allowed  to  be  a  moral  duty ;  but  it 
is  what  the  civilians  term  a  duty  of  imperfect  obligation. 
VigUantihuSf  non  clormientihns  jura  suhveniiint,  is  an 
ancient  maxim  of  our  law,  and  forms  an  insurmountable 
barrier  against  the  claims  of  an  improvident  purchaser. 

6.  In  this  respect,  equity  follows  the  law.  But  it  has 
been  decided,  that  if  a  vendor,  during  the  treaty,  indus- 
triously prevent  the  purchaser  from  seeing  a  defect 
which  might  otherwise  have  easily  been  discovered,  he 
is  not  entitled  to  the  extraordinary  aid  of  a  court  of 
equity  :  and  it  is  conceived,  that  he  could  not  even  sus- 

Puffendorf  de  Off.  1.  1.  c.  15.  s.  3  ;  {h)    Vide  infra,  ch.  7. 

Valerius  Maximus,  1.  8.  c.  11;  et  (c)  Grotius    de   Jure   Belli   ac 

vide  Deuteronomy  xxv.  14;   Pa-  Pacis,  1.  2.  c.  12.  s.  9.  3  ;  Puffen- 

ley's    Moral    Philosophy,    vol.   1.  dorf  de  Jure  Naturce  et  Gentium, 

b.  3.  ch.  7.  1.  5.  c.  3.  s.  5. 
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tain  an  action  against  the  purchaser  for  a  breach  of  the 
contract. 

7.  And  if  a  vendor  know  that  there  is  a  latent  defect 
in  his  estate,  which  the  purchaser  could  not,  hy  any 
attention  whatever,  possibly  discover,  it  is  not  clear 
that  he  is  not  bound  to  disclose  his  knowledge,  although 
the  estate  be  sold,  expressly  subject  to  all  its  faults  {d). 

8.  By  the  civil  law,  vendors  were  bound  to  warrant 
both  the  title  and  estate  against  all  .defects,  whether 
they  were  or  were  not  conusant  of  them.  To  prevent 
the  inconveniences  which  ine^dtably  would  have  re- 
sulted from  this  general  doctrine,  it  was  qualified  by 
holding,  that  if  the  defects  of  the  subject  of  the  contract 
were  evident,  or  the  buyer  might  have  known  them  by 
proper  precaution,  he  could  not  obtain  any  relief  against 
the  vendor. 

9.  The  rule  of  the  civil  law  also  was,  "simplex  com- 
mendatio  non  ohligaty  If  the  seller  merely  made  use  of 
those  expressions,  which  are  usual  to  sellers,  who  praise 
at  random  the  goods  which  they  are  desirous  to  sell,  the 
buyer,  who  ought  not  to  have  relied  upon  such  vague 
expressions,  could  not,  upon  this  pretext,  procure  the 
sale  to  be  dissolved  {e). 

10.  The  same  rule  prevails  in  our  law  (/*),  and  has 
received  a  very  lax  construction  in  favour  of  vendors. 
It  has  been  decided,  that  an  action  of  deceit  cannot  be 
maintained  against  a  vendor  for  having  falsely  afHrmed, 
that  a  person  bid  a  particular  sum  for  the  estate,  although 
the  person  to  whom  the  representation  was  made  was 
thereby  induced  to  purchase  it,  and  was  deceived  in  the 
value  (y). 

{d)  See  ;90sf.  ch.  7.  s.  4.  (//)  1   Rol.   Abr.    101.    p].    16. 

(e)   1  Dom.  85.  See  1  Sid.  140;  Kinnaird  v.  Lord 

{f)  Chandclor   r.   Lopiis,  Cro.       Dean,  stated  infra,  n. 
Jac.  4. 

B  2 


4    MISREPRESENTATIONS  OF  VALUE  OR  RENT. 

1 1 .  Neither  can  a  purchaser  obtain  any  rehef  against 
a  vendor  for  false  affirmation  of  vakie  (h) ;  it  being 
deemed  the  purchaser  s  own  folly  to  credit  a  nude 
assertion  of  that  nature.  Besides,  value  consists  in  judg- 
ment and  estimation,  in  which  many  men  differ.  So, 
where  a  church  lease  was  described  in  the  particulars 
of  sale,  as  being  nearly  of  equal  value  with  a  freehold, 
and  renewable  every  ten  years,  upon  payment  of  a  small 
fine,  the  purchaser  was  not  allowed  any  abatement  in 
his  purchase-money,  although  the  fine  was  very  con- 
siderable, and  it  was  proved  that  the  steward  of  the 
estate  had  remonstrated  with  the  vendor,  before  the 
sale,  upon  his  false  description  (i).  And  a  statement 
in  the  particulars  of  an  advowson,  that  an  avoidance  of 
the  preferment  was  likely  to  occur  soon,  was  held  to  be 
so  vague  and  indefinite,  that  the  Court  could  not  take 
notice  of  it  judiciall}- ;  and  that  its  only  efi'ect  ought  to 
have  been,  to  put  the  purchaser  upon  making  inquiries 
respecting  the  circumstances  under  which  the  alleged 
avoidance  was  likely  to  take  place,  previous  to  his 
becoming  the  purchaser  (A).  So  a  statement,  that  the 
property  is  uncommonly  rich  water  meadow  land,  will 
not  annul  the  contract,  although  the  land  is  imperfectly 
watered  (/). 

12.  And  in  an  action  of  deceit,  it  is  not  sufficient 
to  show  that  the  vendor  was  guilty  of  a  misrepre- 
sentation— for  example,  represented  the  grantor  of  an 
annuity,  which  was  offered  for  sale,  as  a  man  of  large 
property,   and   that  the   purchaser  need  be  under   no 

(/O  Harvey  r.  Young-,  Yelv.  20.  (i)  Brown  ?>.  Fenton,  Rolls,  23 

See     Duckenfield    v.   Whichcott,  June   1807,  MS.;  S.  C.   14  Ves. 

2  Cha.  Ca.  204  ;  see  Ekins  v.  Tre-  jun.  144. 

sham,  1  Lev.  102  ;  reported  1  Sid.  (k)  Trower  v.  Newcome,  3  Mer. 

146,  by  the  name  of  Leakins  v.  704. 

Clissel.  (/)  Scott  I'.  Hanson,  1  Sim.  13- 
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apprehension  as  to  his  responsibiUty,  whilst,  in  point 
of  fact,  he  was  in  confinement  for  debt,  and  had  been 
so  for  some  time — but  it  must  be  shown  that  some 
deceit  was  practised  for  the  purpose  of  throwing  the 
party  off  his  guard,  and  preventing  him  from  being 
watchful  (m). 

13.  But  if  a  vendor  affirm,  that  the  estate  was  valued 
by  persons  of  judgment,  at  a  greater  price  than  it  actually 
was,  and  the  purchaser  act  upon  such  misrepresentation, 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity  (n),  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non-performance  of  the 
agreement. 

14.  And  a  remedy  will  he  against  a  vendor,  for  falsely 
affirming  that  a  greater  rent  is  paid  for  the  estate  than 
is  actually  reserved  (o)  (I)  ;  because  that  is  a  circum- 

(m)  Dawes    v.  King-,    1  Stark.  to  be  bound. 

Ca.  75.  (o)  Ekins  v.  Treshani,  ubi  suj).; 

(«)  Buxton  V.  Cooper,    3  Atk.  Lysney  v.  Selby,   2   Lord   Rayni. 

383  ;  S.  C.MS. ;  see  P^rtrid^-e  r.  1118;   1   Salk.   211,  S.   C.   noni. 

Usborne,  5  Riiss.    195  ;  Small  v.  Risney  v.  Selby ;    Dobell   v.  Ste- 

Attwood,  1  You.  407.     In  D.  P.  vens,    3    Barn.    &    Cress.    623  ; 

upon  appeal,  tbe  purchasers  held  Small  v.  Attwood,  1  You.  407. 


(I)  In  the  1st  vol.  of  Coll.  of  Decis.  p.  332,  the  following  case  is  re- 
ported: —  An  heritor  having  solemnly  affirmed  to  his  tacksman  at  set- 
ting the  lands,  that  there  was  paid,  by  the  preceding  tenants,  for  each 
acre,  a  great  deal  more  than  really  was  paid,  and  thereby  induced  him 
to  take  it  at  a  very  exorbitant  rate,  Avhereby  he  was  leased  ultra 
dim  id  lain;  yet  continued  to  iposscss  two  years  before  he  complained. 
The  Lords  found  the  allegiance  of  circumvention  and  fraud,  both  in 
consilio  and  in  eventu,  not  sufficient  lo  reduce  the  tack,  and  that  the 
tenant  should  Jiave  informed  himself  better  what  teas  the  true  nut, 
and  not  have  relied  on  the  setter  s  assertion,  and  ouyht  to  have  tried 
the  qualitij  of  the  f/round,  and,  his  eye  beinr/  his  merchant,  he  had 
none  to  blame  but  himself,  especially  now  that  he  had  acquiesced  two 
years.     Kinnaird  i-.  Lord  Dean, 
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stance  within  his  own  knowledge.  The  purchaser  is 
not  bound  to  inquire  further:  for  the  leases  may  be 
made  by  parol,  and  the  tenants  may  refuse  to  inform 
the  purchaser  what  rent  they  pay ;  or  the  tenants  may 
combine  with  the  landlord,  under  whose  power  they 
frequently  are,  and  so  misinform  and  cheat  the  pur- 
chaser. It  has  been  decided  also,  after  great  consi- 
deration (p),  that  a  purchaser  may  recover  against  a 
vendor  for  false  affirmation  of  rent,  although  he  did 
not  depend  upon  the  statement,  but  inquired  what  the 
estate  let  for.  Where  it  can  be  satisfactorily  proved 
that  the  purchaser  did  not  rely  upon  the  vendor's  as- 
sertion, a  jury  would  undoubtedly  give  but  trifling 
damages. 

15.  It  seems  that  the  same  remedy  w'ill  lie  against  a 
person  not  interested  in  the  i^^'operti/,  for  making  a  false 
representation  to  a  purchaser  of  value  or  rent,  as  might 
be  resorted  to  in  case  such  person  were  owner  of  the 
estate  (q) ;  but  the  statement  must  be  made  fraudnlentlj/^ 
that  is,  with  an  intention  to  deceive  ;  whether  it  be  to 
favour  the  ow^ner,  or  from  an  expectation  of  advantage 
to  the  party  himself,  or  from  ill-will  towards  the  other, 
or  from  mere  wantonness,  appears  to  be  immaterial  (r). 

16.  And  in  cases  of  this  nature  it  will  be  sufficient 
proof  of  fraud  to  show,  first,  that  the  fact,  as  repre- 
sented, is  false :  secondly,  that  the  person  making  the 
representation  had  a  knowledge  of  a  fact  contrary  to 

(]))  Lysney  v.  Selby,  tibistip.  Hutchinson  v.  Bell,  1  Taunt,  558  ; 

(  q)  Pasley  v.  Freemen,  3  Term  De  Graves  v.  Smith,  2  Camp.  Ca. 
Rep.  51;  Eyre  v.  Dunsford,  1  533;  Foster  v.  Charles,  7  Bing. 
East,  318  ;  Ex  parte  Carr,  3  Ves.  106;  4  Moo.  &  P.  61  and  741  ; 
&  Bea.  108.  Corbctt  v.    Brown,    2   Mood.    & 

(r)  Haycraft  v.  Creasy,  2  East, 
92  ;  Tapp.  v.  Lee,  3  Bos.  &  Pull. 
367;  and  see  6  Ves.  jun.  186; 
13  Ves.  jun.  134;  12  East,  634,  n.; 


Malk.    108; 

5  Carr.  &  P.   363 ; 

Freeman     v. 

Baker,    5  Barn.    & 

Adol.  797, 
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it.  The  injured  party  cannot  dive  into  the  secret  re- 
cesses of  the  other's  heart,  so  as  to  know  whether  he 
did  or  did  not  recollect  the  fact ;  and  therefore,  it  is  no 
excuse  in  the  party,  who  made  the  representation,  to 
say,  that  though  he  had  received  information  of  the 
fact,  he  did  not  at  that  time  recollect  it  (s). 

17.  But  if  the  representation  amount  to  an  assurance 
only  of  a  man's  ability  to  answer  an  obligation,  it  must, 
to  be  binding,  be  in  writing  (t). 

18.  A  2)i(r chaser  is  not  liable  to  an  action  of  deceit 
for  misrepresenting  the  seller's  chance  of  sale,  or  the 
probabihty  of  his  getting  a  better  price  for  his  com- 
modity than  the  price  which  such  proposed  buyer  offers 
{u).  Nor  is  a  purchaser  bound  to  acquaint  the  vendor 
with  any  latent  advantage  in  the  estate :  for  instance, 
if  a  purchaser  has  discovered  that  there  is  a  mine  under 
the  estate,  he  is  not  bound  to  disclose  that  circumstance 
to  the  vendor,  although  he  knows  the  vendor  is  ignorant 
of  it  (.v). 

19.  Equity  will  not,  however,  interfere  in  favour  of  a 
purchaser  who  has  misrepresented  the  estate  to  any 
person  who  had  a  desire  of  purchasing  it  (j/).  And  a 
very  little  is  sufficient  to  affect  the  appKcation  of  this 
principle.  If,  it  has  been  said,  a  word,  a  single  word 
be  dropped  which  tends  to  mislead  the  vendor,  that 
principle  will  not  be  allowed  to  operate  (z). 

20.  And  if  a  purchaser  conceal  the  fact  of  the  death 
of  a  person  of  which  the  seller  is  ignorant,  and  by  which 

(a)  Bun-owes  ?•.  Lock,  10  Ves.  {x)  See  2  Bro.  C.  C.  420. 

jun.  470,  per  Sir  Wm.  Grant.  (y)  Sec    Howard  r.   Ilopkyns, 

(0    9   Geo.   4,     c.    14,    s.  6;  2    Atk.   371;    Youiij,'  v.    Clerk, 

Swan  V.  Philips,  3    Ncv.  &   Per.  Prec.  Cha.  538. 

447.  (c)   Per   Lord    Eldon,    1   Jac. 

(«)  SeeVernon  v.  Keys,  12  East,  178. 
632. 
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the  value  of  the  property  is  increased,  equity  will  set 
aside  the  contract  (a). 

2 1 .  The  same  rules  apply  to  incumbrances  and  defects 
in  the  title  to  an  estate,  as  to  defects  in  the  estate  itself. 
Both  law  and  equity  require  the  vendor  to  deliver  to  the 
purchaser  the  instrument  by  which  the  incumbrances 
were  created,  or  on  which  the  defects  arise  ;  or  to 
acquaint  him  with  the  facts,  if  they  do  not  appear  on 
the  title-deeds.  If  a  vendor  neglect  this,  he  is  guilty  of 
a  direct  fraud,  which  the  purchaser,  however  vigilant, 
has  no  means  of  discovering.  If  therefore  a  seller  knows 
and  conceals  a  fact  material  to  the  title,  there  is  no 
principle  upon  w^hich  rehef  can  be  refused  to  the 
purchaser  (b). 

22.  And  Lord  Hardwicke  laid  it  down  (c),  "  that  even 
if  an  attorney  of  a  vendor  of  an  estate,  knowing  of  in- 
cumbrances thereon,  treat  for  his  client  in  the  sale 
thereof,  without  disclosing  them  to  the  pvu'chaser  or 
contractor,  knowing  him  a  stranger  thereto,  but  re- 
presents it  so  as  to  induce  a  buyer  to  trust  his  money 
upon  it,  a  remedy  lies  against  him  in  equiti/  (d) : 
to  which  principle  it  is  necessary  for  the  court  to 
adhere,  to  preserve  integrity  and  fair  dealing  between 
man  and  man ;  most  transactions  being  by  the  inter- 
vention of  an  attorney  or  solicitor." 

23.  The  same  observation  applies,  and  indeed  with 
much  greater  force,  to  the  attorney  or  agent  of  the  pur- 
chaser.   It  can  seldom  happen  that  the  attorney  or  agent 

(a)  Turner  v.    Harvey,    1   Jac.  (c)  Per  Lord  Hardwicke,  1  Ves. 

169;  and  as  to  concealment  gene-  96;  and  see   6    Ves.  jun.    193; 

rally,  see  Harris  t".  Kemble,  1  Sim.  Burrowes  z;.    Lock,  10   Ves.  jun. 

128,   reversed   by  L.   C.   and   in  470 ;  and    Bowles  v.  Stewart,   1 

D.  P.  Sch.  and  Lef.  227. 

(i)  Per  Sir  W.  Grant,   Coop.  (d)    It  seems  clear  that   relief 

•^l-'  ini^ht  now  be  obtained  at  law. 
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of  the  purchaser  is  conusant  of  any  incumbrance  on  the 
estate  intended  to  be  purchased,  unless  he  be  employed 
by  both  parties  ;  which  the  same  person  frequently  is,  in 
order  to  save  expense.  This  practice  has  been  discoun- 
tenanced by  the  courts  (e),  and  is  often  productive  of  the 
most  serious  consequences ;  for  it  not  rarely  happens, 
that  there  are  incuml^rances  on  an  estate  which  can  be 
sustained  in  equity  only,  and  which  will  not  bind  a  pur- 
chaser who  obtains  the  legal  estate,  unless  he  had  notice 
of  them  previously  to  completing  his  purchase.  Now 
notice  ( /')  to  an  agent,  although  one  concerned  for  both 
parties,  is  treated  in  equity  as  notice  to  the  purchaser 
himself;  and,  therefore,  if  the  attorney  know  of  any 
equitable  incumbrance,  the  purchaser  will  be  bound  by 
it,  although  he  himself  was  not  aware  of  its  existence. 

24.  And  by  these  means,  a  purchaser  may  even  deprive 
himself  of  the  benefit  to  be  derived  from  the  estate  lying 
in  a  register  count)' :  the  register  may  be  searched,  and 
no  incumbrance  appear ;  yet,  if  the  attorney  have  notice 
of  any  unregistered  incumbrance,  equity  will  assist  the 
incumbrancer  in  estabhshing  his  demand  against  the 
purchaser  (^)  (I). 

25.  Another  powerful  reason  why  a  purchaser  should 
not  employ  the  vendor's  attorney  is,  that  if  the  vendor  be 
guilty  of  a  fraud  in  the  sale  of  the  estate,  to  which  the 
attorney  is  privy,  the  purchaser,  although  it  1)c  i)roved 
that  he  was  innocent,  will  be  responsible  for  the  miscon- 

(e)  See  (5  Ves.  jun  631 ,  n.  (//)  See  infra,  cli.  21 ,  22,  23. 

(/)  See  infra,  ch.23. 


(I)  "Whenever  in  any  proceeding  before  a  Master  the  same  solicitor 
is  employer!  for  two  or  more  parties,  such  Master  may,  in  his  dis- 
cretion, require  that  any  of  the  said  parties  shall  be  represented  be- 
fore Iiim  by  a  diijtinct  solicitor,  and  may  refuse  to  proceed  until  such 
])arty  is  so  represented. — General  orders,  23d  Nov.  1  jji,  "7. 
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duct  of  his  agent  (h).  In  one  case  (i),  a  purchaser  lost 
an  estate,  for  which  he  gave  nearly  8000  /.,  merely  by 
employing  the  vendor's  attorney,  who  was  privy  to  a 
fraudulent  disposition  of  the  purchase-money. 

26.  Of  course  a  man's  attorney  is  not  at  liberty  to 
disclose  any  defect  which  he  has  discovered  to  the  party 
entitled  to  take  advantage  of  it,  although  that  party  is 
also  his  chent ;  and  it  is  no  defence  that  the  owner  was 
aware  that  the  attorney  was  also  concerned  for  the 
other  party  (A-). 

2/.  The  seller's  attorney,  too,  should  be  cautious  not 
to  obtain  any  undue  advantage  of  the  purchaser  behind 
his  solicitor's  back ;  for  not  only  cannot  such  an  advan- 
tage be  retained,  but  it  may,  if  deemed  fraudulent,  induce 
the  court  to  rescind  the  contract  altogether  (/). 

28.  But  to  return,  it  has  been  decided  that  the  grantor 
of  an  annuity  is  not  bound  to  lay  open  to  the  intended 
grantee  all  the  circumstances  of  his  situation  :  he  is  only 
bound  to  give  honest  answers  to  questions  put  to  him  by 
the  intended  grantee.  If  the  grantee  employ  the  grantor's 
attorney  to  prepare  the  deeds,  the  mere  preparation  of 
the  deeds  does  not  place  him  in  a  confidential  relation 
towards  the  grantee  ;  but  as  the  agent  of  the  grantor  he 
stands  in  his  situation,  and  is  not  bound  to  do  more  than 
his  principal  (m). 

29.  With  the  exception  of  a  vendor,  or  his  agent, 
suppressing  an  incumbrance,  or  a  defect  in  the  title,  it 
seems  clear,  that  a  purchaser  cannot  obtain  relief  against 
a  vendor  for  any  incumbrance,  or  defect  in  the  title,  to 

(/i)   See    Bowles     v.    Stewart,  {k)  Taylor  v.  Blacklow,  3  Bing. 

1  Sch.  &  Lef.  227.  N.  C.  235. 

(i)    Doe   V.   Martin,  4    Term  (/)  Berry  v.  Armistead,  2   Kee. 

Rep.  39  :  Hicks  v.  Morant,  3  You.  221. 

&  Jerv.    286; -2  Dow  &  Clark,  (/«)  Adamson  v.  Evitt,  2  Russ. 

414.  &  Myl.  66. 
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which  his  covenants  do  not  extend ;  and  therefore  if  a 
purchaser  neglect  to  have  the  title  investigated,  or  his 
counsel  overlook  any  defect  in  it,  he  appears  to  be  without 
a  remedy  (n). 

30.  To  sum  up  the  foregoing  observ^ations, — a  pur- 
chaser is  entitled  to  relief,  on  account  of  any  latent 
defects  in  the  estate,  or  in  the  title  to  the  estate,  which 
were  not  disclosed  to  him,  and  of  which  the  vendor,  or 
his  agent,  was  aware.  In  addition  to  this  protection 
afforded  him  by  the  law,  a  provident  purchaser  will  ex- 
amine and  ascertain  the  quality  and  value  of  the  estate, 
and  not  trust  to  the  description  and  representation  of 
the  vendor,  or  his  agents;  he  will  employ  an  agent  and 
attorney  not  concerned  for  the  vendor,  and  \\-ill  have  the 
title  to  the  estate  inspected  by  counsel. 

31.  Where  it  is  stated  upon  a  sale,  even  by  auction, 
that  the  estate  is  in  lease,  and  there  is  no  misrepresenta- 
tion, the  purchaser  will  not  be  entitled  to  any  compensa- 
tion, although  there  are  covenants  in  the  lease  contrary 
to  the  custom  of  the  countiy;  because,  whoever  buys 
with  notice  of  a  lease,  is  held  conusant  of  all  its  contents 
{()).  This  rule,  it  should  seem,  ought,  as  between  a 
vendor  and  purchaser,  to  have  been  confined  to  a  con- 
tract actually  executed  by  the  conversance  of  the  estate 
and  payment  of  the  purchase-money;  but  as  the  point 
has  been  thus  decided,  no  person  having  notice  of  any 
lease,  or  that  the  estate  is  in  the  occupation  of  tenants, 
should  sign  a  contract  for  purchase  of  the  estate  without 
first  seeing  the  leases,  unless  the  vendor  will  stipulate 
that  they  contain  such  covenants  only  as  are  justified  by 
the  custom  of  the  country. 

32.  With  respect  to  incumbrances,  it  remains  to  re- 

(«)  See  ;;osf,  ch.  1'2.  A-lC->;  Walter  v.   Maundu,   1  Jac. 

(o)  Hall  V.  Smith,  Rolls,  18  Dec      6c  Walk.  181  ;  Banaucl  v.  Arclicr, 
1807,  xMS.;    S.  C.    14  Ves.  jiiii.     2  Sim.  437. 
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mark,  that  if  a  purchaser  suspect  any  person  has  a  claim 
on  the  estate  which  he  has  contracted  to  buy,  he  should 
inquire  the  fact  of  him,  at  the  same  time  stathir/  that  he 
intends  topnrehase  the  estate ;  and  if  the  person  of  whom 
the  inquiry  is  made  has  an  incumbrance  on  the  estate, 
and  deny  it,  equity  would  not  afterwards  permit  him  to 
enforce  his  demand  against  the  purchaser  {j)). 

33.  The  inquiry  should  be  made  before  proper  wit- 
nesses; and  as  a  witness  may  refresh  his  memory  by 
looking  at  any  paper  if  he  can  afterwards  swear  to  the 
facts  from  his  own  memory,  it  seems  advisable  that  the 
witnesses  should  take  a  note  of  what  passes  [q). 

34.  Where  difficulties  arise  in  making  out  a  good 
title,  the  purchaser  should  not  take  possession  of  the 
estate  until  every  obstacle  is  removed.  Purchasers  fre- 
quently take  this  step,  under  an  impression,  that  it  gives 
them  an  advantage  over  the  vendor;  but  this  is  a  false 
notion ;  such  a  measure  would,  in  many  cases,  be  deemed 
an  acceptance  of  the  title  (/),  or  would  at  least  be  a 
ground  to  leave  it  to  a  jury,  to  consider  whether  the 
party  had  not  taken  possession  with  an  intention  to 
wave  all  objections.  Where  a  purchaser,  after  delivery 
to  him  of  the  abstract,  which  disclosed  a  reservation  of 
a  right  of  sporting  not  noticed  in  the  particulars  by 
which  he  purchased,  upon  his  application  was  let  into 
possession,  and  paid  the  greater  part  of  the  purchase- 
money,  without  objecting  to  the.right  reserved,  and  apo- 

{p)  Ibbetson  v.  Rhodes,  2  Vern.  {r)  See  3  P.Wnis.  193  ;  Calciaft 

554;  Amy's  case,  2  Cha.  Ca.  128,  i'.  Roebuck,  I  Ves.  jun.  226  ;    12 

cited;      Hickson    v.    Ayhvaid,    3  Ves.  jun.    27;  and  Vancouver   v. 

MoUoy,  1-  Bliss,  11  Ves.  jun.  464;  Ex  parte 

{<[)  See  Doe  v.  Perkins,  3  Term  Sidebotham,     1     Mont.    &    Ayr. 

Rep.  749,    and     the    cases    tliere  G!J5  ;  2    Mont.  &  Ayr.  146,  vide 

cited ;      Burrough    r.     Martin,     2  j)ost,  ch.  8. 
Camp.  Ca.  112. 
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logized  for  not  sending  the  draft  of  the  conveyance^,  and 
afterwards  raised  the  objection,  he  was  held  bound  by 
his  conduct,  which  was  considered  as  a  waver  of  the  olj- 
jection;  and  although  a  clerk  of  the  seller's  solicitor 
wrote  in  answer  to  the  purchaser's  application  for  com- 
pensation, that  a  reasonable  compensation  would  ])e 
allowed,  yet  this  was  not  deemed  ])inding,  as  he  had  no 
authority  to  make  such  an  offer  (.s). 

35.  If,  however,  the  objections  to  the  title  be  remedi- 
able, and  the  purchaser  be  desirous  to  enter  on  the 
estate,  he  may  in  most  cases  venture  to  do  so;  provided 
the  vendor  will  sign  a  memorandum,  importing  that  the 
possession  taken  by  the  purchaser,  shall  not  be  deemed 
a  waver  of  the  objections  to  the  title,  or  be  made  a 
ground  for  compelling  him  to  pay  the  purchase-money 
into  court,  in  case  a  bill  be  tiled,  before  the  conveyance 
to  him  is  executed.  And  a  purchaser  may,  with  the 
concurrence  of  the  vendor,  safely  take  possession  of  the 
estate  at  the  time  the  contract  is  entered  into,  as  he 
cannot  be  held  to  have  waved  objections,  of  which  he 
was  not  aware  ;  and  if  the  purchase  cannot  be  completed 
on  account  of  objections  to  the  title,  he  will  not  be  bound 
to  pay  any  rent  for  the  estate,  unless  perhai)s  the  occu- 
pation of  it  has  been  beneficial  to  him  ( t) . 

30.  A  purchaser  of  any  equitable  right,  of  which  im- 
mediate possession  cannot  be  obtained,  should,  previ- 
ously to  completing  his  contract,  inquire  of  th(^  trustee, 
in  whom  the  property  is  vested,  whether  it  is  liable  to 
any  incumbrance.  If  the  trustee  make  a  false  repre- 
sentation, equity  would  compel  him  to  make  good  the 
loss  sustained  by  the  purchaser,  in  consequence  of  the 

(s)  Burnell  v.  P)ro\vn,  I  Jac  Sc  (f)  Hearne  v.  Tonilin,   Peake's 

Walk.  168  ;  see  Southby  t.  Hutt,  Ca.  192;  see  Kirtland  r.  Pounsett, 
2  Myl.  &  Cra.  207.  2  Taunt.  145  ;  Stevens  r.  Guppy, 

3  Russ.  171. 
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fraudulent  statement  (u).  When  the  contract  is  com- 
pleted, the  purchaser  should  give  notice  of  the  sale  to 
the  trustee.  The  notice  would  certainly  affect  the  con- 
science of  the  trustee,  so  as  to  make  him  liable  in  equity, 
should  he  convey  the  legal  estate  to  any  subsequent  pur- 
chaser; and  it  would  also  give  the  purchaser  a  priority 
over  any  former  purchaser,  or  incumbrancer,  who  had 
neglected  the  same  precaution  (x). 

37.  Auctioneers  usually  prepare  the  particulars  and 
conditions  of  sale ;  but  this  a  vendor  should  not  permit, 
as  continual  disputes  arise  from  the  mis-statements  con- 
sequent upon  their  ignorance  of  the  title  to  the  estate. 

38.  Where  an  estate  has  been  in  a  family  for  a  long 
time,  or  the  title  has  not  been  recently  investigated,  it 
will  be  advisable  for  the  owner  to  have  an  abstract  of 
his  title  submitted  to  counsel,  and  any  objections  which 
occur  to  it  cleared  up,  pre\'iously  to  a  contract  being 
entered  into  for  sale  of  the  estate.  By  this  precaution, 
the  vendor  will  prevent  any  delay  on  his  part,  which 
might  impede  the  sale  from  being  carried  into  effect  by 
the  time  stipvdated;  and  will,  in  many  cases,  avoid  the 
expense  necessarily  attending  tedious  discussions  of  a 
title.  Another  advantage  is,  that  if  there  should  be  any 
defect  in  the  title  which  cannot  be  cured,  it  would  be 
known  only  to  the  agents  and  counsel  of  the  vendor.  It 
is  of  the  utmost  importance  to  keep  defects  in  a  title 
from  the  knowledge  of  persons  not  concerned  for  the 
o"VMier.  It  has  frequently  happened,  that  persons  con- 
cerned for  purchasers,  have  communicated  fatal  defects 
in  a  vendor's  title,  to  the  person  interested  in  taking 
advantage  of  them,  by  which  many  titles  have  been  dis- 
turbed. 

{u)  BuiTowes  V.  Lock,  10  Ves.  (.r)   Vide  infra,  ch. '22. 

jim.  470. 
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CHAPTER  I. 

OF    SALES    BY    AUCTION    AND    PRIVATE    CONTRACT. 


SECTION  I. 
OF   THE    AUCTION    DUTY. 


9. 
10. 
13. 

15. 


Amount  of  duty. 

Exemptions. 

Duty  in  Ireland. 

Duty  on  Jixtiires. 

Sales  of  hanknij^ts'  estates  in 
mortgage. 

Sale  of  equity  of  redemption. 

Auctioneer  to  pay  the  duty. 

No  duty  if  estates  bought  in. 

What  is  an  auction. 

Dumb  bidding. 


16.  Candlestick  bidding. 

17.  Marked  paper  bidding. 

18.  Glass  of  liquor  bidding. 

19.  Putting  up  an  estate   not  a 

bidding. 

20.  Auctio7ieer  must  sell. 

2 1 .  Duty ,  if  not  proper  notices  of 

buying  in. 

22.  Warranty  by  auctioneer. 
24.  Bad  title,  duty  to  be  returned. 


1 .  By  three  acts  {a)  of  the  reign  of  George  the  3rd,  a 
duty  is  imposed  of  7^/.  for  every  twenty  shillings  of  the 
purchase-money,  and  so  in  proportion  for  any  greater  or 
lesser  sum(i),  which  shall  arise  or  be  payable  by  \irtue  of 
any  sale  at  auction  in  Great  Britain,  of  any  interest  in 
possession  or  reversion,  in  any  freehold,  copyhold,  or 
leasehold  lands,  tenements,  houses,  or  hereditaments. 

2.  But  sales  by  way  of  auction,  of  estates  under  the 
decree  of  the  Court  of  Chancery,  or  Exchequer,  in  Eng- 
land ;  or  of  the  Court  of  Session,  or  Exchequer,  in  Scot- 
land (r),  are  not  liable  to  the  duty ;  nor  do  the  acts 
extend  to  auctions  held  on  the  account  of  the  lord  or  lady 


(«)27  Geo.  III.  0.  13.  s.  36; 
37  Geo.  III.  c.  11;  and  45  Geo. 
III.  c.  30. 


(Jj)  19  Geo.  III.  c.  .36.  s.  .5. 
(c)  19  Geo.  III.  c.  56.  .s.  13. 
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of  any  manor,  for  granting  copyhold  or  customar}^  lands, 
for  lives  or  years ;  or  to  any  auction  held  for  the  letting 
any  lands  or  tenements  for  lives  or  years  to  be  created 
by  the  persons  on  whose  accounts  such  auctions  shall 
be  held  (^/),  which  includes  tithes  not  severed  (e)  (I) : 
neither  does  the  duty  attach  upon  the  purchase-money 
of  any  estate  sold  under  a  sheriff's  authority,  for  the 
benefit  of  creditors,  in  execution  of  any  judgment ;  nor 
to  the  purchase-money  of  any  bankrupt's  estate,  sold 
by  order  of  the  assignees  under  any  commission  of  l)ank- 
ruptcy  ( /*).  And,  lastly,  no  auction  duty  is  payable  in 
respect  of  monies  produced  by  sale  of  estates,  sold  by 
auction,  for  the  redemption  of  land  tax  (ff),  nor  upon 
any  sale  of  any  estate  of  any  debtor  for  the  benefit  of 
creditors  under  the  Insolvent  Debtors'  Act  (7^),  or  any 
sale  under  order  of  the  Commissioners  of  Woods  and 
Forests  belonging  to  the  Crown  (i). 

3.  Sales  by  auction  in  Ireland  of  estates  are  charged 
with  a  duty  of  6d.  in  the  pound  only  (A). 

4.  The  duty  on  fixtures  is  \0d.  in  the  pound  both  in 
England  (/)  and  Ireland  (m). 

5.  By  an  order  of  Lord  Rosslyn's  (n),  it  is  directed,  that 
upon  application  by  a  mortgagee  of  a  bankrupt's  estate, 
the  mortgaged  estate  shall  be  sold  before  the  commis- 
sioners, or  by  public  auction,  if  they  shall  think  fit.  And 
it  has  been   decided  (o),  that  a  sale  of  a   mortgaged 

{(I)  19  Geo.  III.  c.  56,  s.  14.  (i)  55  Geo.  III.  c.  55.  s.  12 

{e)  Rex  V.  Ellis,  3  Price,  323.  {k)  54  Geo.  III.  c.  82.  sched. 

(/)  19  Geo.  III.  c.  56,  s.  15.  (Z)  43  Geo.  III.  c.  69.  sched.  A. 

{g)  42  Geo.  III.  c.  116.  s.  113.  (m)54  Geo.  III.  c.  82.  sched. 

(A)  7  Geo.  IV.  c.  57.  s.  87,    1  (h)  4  Bro.  C.  C.  at  the  end. 

&  2.  Vict.  c.  110.  s.  116,  nor  in  (o)  Coare  v.  Creed,  2  Esp.  Ca. 

Scotland,  54  Geo.  III.  c.  1 37.  s.  74.  699. 


(I)  This  mode  of  letting-  estates  is  adopted  by  the  City  of  London 
and  some  other  public  bodies. 


OF    THE    AUCTION    DUTY.  17 

estate  by  auction,  under  this  order,  is  liable  to  the  auction 
duty,  and  is  not  within  the  exception  in  the  acts  of  sales 
of  bankrupts  estates  hy  the  order  of  the  assignees.  This 
decision  was  made  at  nisi  prius,  and,  i)erhaps,  cannot  be 
supported.  The  Legislature  intended  that  the  creditors 
of  bankrui)ts  should  ha^e  the  advantage  of  selling  the 
estates  by  auction  without  being  charged  with  the  auction 
dut3^  Now  this  intention  is,  in  the  case  under  consider- 
ation, clearly  subverted  by  the  decision  in  Coare  v.  Creed. 
The  argument  was,  that  the  sale  was  by  the  mortgagee, 
and  so  not  part  of  the  bankrupt's  estate.  But  if  the 
mone)'  produced  by  sale  of  the  pledge  is  insufficient  to 
cover  the  mortgagee's  debt,  he  of  course  resorts  to  the 
general  effects  for  a  divid(uid  on  the  residue.  If  the 
pledge  produce  more,  the  suri)lus  sinks  into  the  general 
fund ;  so  that  assuming,  as  the  Legislature  clearl}^  did, 
that  the  auction  duty  is  in  substance  a  charge  on  the 
land,  it  in  this  case  takes  so  much  from  the  bankru})t's 
property,  distributaljle  for  the  benefit  of  his  creditors. 

It  was  considered  to  be  clear,  howeyei;,  that  where  the 
estate  was  sold  by  order  of  the,  assignees,  \yith  the  con- 
sent of  the  mortgagee,  no  duty  would  b^^  pa}'able.  But  it 
has  been  decided,  that  a  sale  by  assignees  of  an  estate  in 
fee,  which  was  in  mortgage  for  a  term  of  }'ears,  was  liable 
to  the  auction  dut}",  because  the  assignees  sold  the  whole 
estate,  and  the}'  had  only  the  equity  of  redemi)tion  {p). 
But  the  act  of  Parhament  draws  no  such  distinction. 
Most  bankrupts  estates  are  in  mortgage ;  and  the  excep- 
tion woukl  indeed  be  illusor}-,  if  it  only  extended  to 
estates  upon  which  there  was  no  incumbrance.  The 
simple  ([uestion,  however,  is,  whether  such  a  sale  is  not 
a  bond  fide  sale  by  order  of  the  assignees  r  It  seems, 
indeed,  to  have  been  considered,  that  the  mortgagee  had 

{p)  Rex  V.  Abbott,  Excbeq.  Mich.T.  1816.  MS.;  3  Price,  178. 
VOL.  I.  C 
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the  property,  and  the  hankrupt  had  only  the  equity  of 
redemption.  Rut,  even  at  law,  the  hankrupt  had  the 
fee-simple  in  reversion  expectant  upon  the  term  of  years 
in  the  mortgag-e,  and  in  equity  he  was  owner  of  the  fee 
in  possession,  suhjeet  to  the  debt.  The  case  of  the  King 
V.  Abbott  went  far  beyond  the  case  of  Coare  v.  Creed. 
The  effect  of  these  decisions  might  have  been  avoided 
by  the  assignees  selling  the  estate  subject  to  the  mortgage. 
The  purchaser  would,  of  course,  pay  off  the  mortgage ; 
and  thus,  by  the  insertion  of  a  few  words  in  the  par- 
ticulars, the  creditors  might  have  obtained  the  relief 
which  the  Legislature  intended  to  grant  them. 

6.  The  late  bankrupt  act  {q),  pro\ides  for  this  subject 
in  these  words  :  that  "  all  sales  of  any  real  or  personal 
estate  of  any  bankrupt  or  bankrupts  shall  not  be  liable 
to  an)^  a\iction  duty,"  which  may  probalily  remove  all 
difficulty  upon  this  point.  Since  that  act,  the  point  came 
before  the  Court  of  Exchequer  upon  a  sale  by  auction, 
%  assignees,  of  the  absolute  interest  in  fee  of  an  estate 
of  the  bankrupt  in  mortgage  ;  and  it  was  held,  that  the 
duty  was  not  payable  (r).  Upon  a  writ  of  error  in  the 
Exchequer  Chamber  the  judges  were  divided  in  opinion, 
and  the  judgment  below  was  affirmed,  in  order  that  the 
question  might  be  disposed  of  in  the  House  of  Lords 
(.9),  and  there  the  judgment  was  affirmed  (i^).  Two 
questions  were  put  to  the  judges  :  1st.  Whether,  when 
a  trader,  having  real  estates  under  mortgage,  becomes  a 
bankrupt,  and  the  whole  interests  in  the  estates  are  sold, 
by  order  of  the  assignees,  for  the  benefit  of  the  creditors, 
and  no  concnrrence  on  the iiart  of  the  mortgagees  appears, 
the  auction  duty  is  payable  on  the  whole  of  the  sum  re- 

{q)  6  Geo.  IV.  c.  16.  s.  98.  {t)  2  Crompt.  &  Jerv.  434  ;  2 

(?•)  Rex  r.  Winstanley,  3  You.  Dow  &  Clark,   302 ;   see  Rex  v. 

&  Jerv.  124. 2  Dow  &  Clark,  302.  Sedgwick,    2   Crompt.    &   Mees. 

(s)  3  You.  &  Jerv.  126.  603. 
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ceived  for  the  estates,  or  on  any  and  what  part  of  it : 
2dly.  Wliether,  when  a  trader,  having  estates  in  mort- 
gage, afterwards  conveys  the  estates  to  trustees,  and  then 
becomes  bankrupt,  and  the  whole  interests  in  the  estates 
are  sold  by  the  assignees,  with  the  concurrence  of  the 
trustees,  it  not  appearinfj  that  the  mortgagees  were  con- 
sulted, the  auction  duty  is  payable  on  the  whole  or  any 
part  of  the  sum  received  for  the  estates. 

Mr.  Justice  Bayley  dehvered  the  unanimous  opinion 
of  the  judges,  in  answer  to  both  questions,  that  the 
auction  duty  was  not  payable  on  the  whole  or  any  part 
of  the  sum ;  observing,  that  if  this  had  been  a  sale  by 
the  mortgagee,  the  matter  might  have  stood  on  a  different 
footing.  Lord  Wynford  observed  that  he  was  in  the 
court  below  when  this  case  was  decided  there,  and  he 
differed  in  opinion  from  the  rest  of  the  judges.  He  w^as 
happy  to  say,  however,  that,  upon  fuller  consideration, 
he  was  cominced  that  they  were  right  and  he  was  wTong. 
His  puzzle  w^as  about  the  word  estate,  and  whether  the 
estate  in  question,  being  in  mortgage,  could  be  con- 
sidered as  the  estate  of  the  banki'upt.  But  he  was  now 
satisfied  that,  speaking  in  ordinary  language,  this  is  the 
estate  of  the  bankrupt,  clogged  with  the  debt  of  the 
creditor.  The  mortgage  is  merely  a  security,  and  every 
other  hiterest  is  in  the  bankrupt ;  and  therefore,  upon  a 
sale  of  the  estate  by  the  commissioners  or  assignees,  the 
sale  is  exempt,  under  these  acts  of  Parhament^  fi'om 
payment  of  the  auction  duty.  Suppose  the  bankrupt's 
funds  should  not  be  sufficient  to  pay  the  creditors,  after 
paying  off  the  mortgage,  the  loss  must  fall  on  the  bank- 
rupt's funds.  Suppose  the  whole  subject  should  l)e 
swallowed  up  by  the  mortgage,  the  mortgagee  might  say 
that  he  derived  no  advantage  from  the  sale  beyond  the 
mere  payment  of  his  debt.  Suppose  a  third  case  ;  that 
the  funds,  after  payment  of  the  mortgagee  and  the  rest 

c  2 
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of  the  creditors,  should  afford  some  small  surplus  for  the 
unfortunate  bankrupt,  yet  the  sale  being  a  forced  sale, 
came  in  principle  within  the  exemption  under  these  acts. 
He  had  liis  doul)ts  as  to  the  soundness  of  the  present 
judgment,  looking  to  the  decision  in  the  case  of  the 
King  and  Abbott ;  but  he  was  now  satisfied  that  the 
judgment  ought  to  be  affirmed.  Lord  Tenterden  ob- 
served that  he  entirely  agreed  in  the  oi)inion  of  the 
judges.  There  was  some  difference  in  the  language  of 
the  different  acts  relating  to  this  subject,  which  occa- 
sioned some  doubts  ;  but  the  words  of  the  statute  of 
19  Geo.  3.  c,,56.  s.-^lS-^^^fCj  "  that  nothing  therein  con- 
tained shall  .extend  ,  to, .  charge  >yith  auction  duty  any 
estate  or  effects  of  bankrupts  sold  by  order  of  the  assig- 
nees under  a  commission  of  bankruptcy/'  The  words 
of  the  43  Geo.  ,3.  are  much  the  same ;  and  then  came 
the  case  of  the  King  and  Abbott.  Then  followed  the 
Act  of  the  6  Geo.  4^,  whic^i  i^naqted?  "that  all  sales  of 
any  real  or  personal  estate  oi  ^m\j  bankrupt  or  bankrupts 
shall  not  be  liable  to  any  auction  diity  5"  an(J,  the  ques- 
tion is,  whether  the  estate  sold  in  this  case  was  the  estate 
of  the  bankrupt  within  the  meaning  of  these  acts.  Now, 
when  we  look  at,  thC;  words  of  an  act  of  Parliament, 
which  are  not  applied  to  any  particular  science  or  art, 
we  are  to  construe  them  as  they  are  understood  incom- 
mon  language;  and  in  ordinary  speech,  the  estate, 
although  mortgaged,  is  still  considered  as  the  estate  of 
the  mortgagor,  and  the  interest  of  the  mortgagee  as 
merely  a  security ;  and,  therefore,  it  apijeared  to  him, 
that,  according  to  the  true  construction  of  the  Avords, 
this  was  the  estate  of  the  bankrupt  within  the  meanins; 
of  the  act.  If  they  were  to  be  taken  in  any  other  sense, 
the  eft'ect  would  be  to  diminish  the  bankrupt's  estate 
applicable  to  the  payment  of  the  creditors,  by  the  amount 
of  the  duty.     Upon  the  whole,  it  appeared  to  him,  that 
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according  to  the  intention  and  the  words  of  the  Act  of 
the  6  Geo.  4,  no  auction  duty  was  payable  on  estates  sold 
under  such  circumstances  as  the  present. 

/ .  The  point  therefore  is  decided  against  the  liability 
to  duty  where  even  the  whole  estate  is  sold,  provided  the 
mortgagee  do  not  join  in  the  sale  ;  of  course,  his  concur- 
rence in  the  conveyance  will  not  render  the  sale  liable. 
The  point  is  still  open  where  the  mortgagee  does  concur 
in  the  sale ;  although  the  words  of  the  late  act  are  more 
in  favour  of  the  nonliability  than  those  of  the  former 
acts.  But  of  course  where  the  property  is  sufficient  in 
value  to  pay  off  the  mortgage,  the  sale  should  be  l)y  the 
assignees  alone,  without  the  mortagee's  concurrence. 

8.  In  the  case  of  a  sale  by  a  solvent  person  of  an  estate 
in  mortgage,  if  the  equity  of  redemption  only  is  sold, 
subject  to  the  mortgage,  which  is  not  to  be  paid  off,  the 
duty  will  be  payable  only  on  the  purchase -money,  and  not 
on  the  aggregate  of  that  and  the  mortgage  mone}'.  It  is, 
of  course,  otherwise  where  the  mortgagor  and  mortgagee 
concur  in  the  sale ;  for  there  the  whole  interest  is  sold, 
and  the  duty  must  be  paid  on  the  whole  amount  of  the 
money  paid  (n). 

9.  The  auctioneer,  agent,  or  seller  by  commission,  is 
bound  to  pay  the  auction  duty,  which  he  may  deduct 
out  of  the  money  he  receives  at  the  sale.  If  he  receive 
none,  he  may  recover  it  from  the  vendor  Ijy  action. 

10.  But  if  the  owner  of  estates  sold  by  auction,  or  any 
other  i)ers()n  on  his  behalf,  buy  in  the  same,  without 
fraud  or  collusion,  no  auction  duty  will  become  pay- 
al)le  (,r)  ;  ])n)vided  notice  be  given  in  writing  (j/)  to  tlu' 
auctioneer  Ijcfore  such  ])idding,  signed  by  the  owner  and 
the  person  intended  to  be  the  bidder,  of  the  latter  being 
appointed  by  the  former,  and  having  agreed  ;u'(i)r(Hngly 

(«)   Hex  y.  Sedgwick,  "2  Croiiipt.  (.i)   I'jGco.  III.  c.  .3(i.  s,  1.2. 

«1-  Mecs.  603.  C')  28  Geo.  111.  t.  37.  s.  '20. 

C  3 
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to  bid  at  the  sale  for  his  use  (z) ;  and  provided  the  de- 
livery of  such  notice  be  verified  by  the  oath  of  the  auc- 
tioneer, as  also  the  fairness  of  the  transaction,  to  the  best 
of  his  knowledge. 

1 1 .  Neither  will  the  duty  be  payable  where  the  estate 
is  bought  in  by  or  by  the  order  of  the  steward  (a)  or 
known  agent  of  the  owner,  actually  employed  in  the 
management  of  the  sale  of  such  estate ;  but  notice  in 
writing  of  his  intention  must  be  given  by  the  steward  or 
agent,  if  he  himself  bid,  or  by  him  and  the  bidder,  if  he 
appoint  a  person  to  bid  (h)  ;  and  the  delivery  of  such 
notice  must  be  verified  in  the  same  manner  as  the  deh- 
very  of  a  notice  given  by  the  owner.  And  to  exempt  a 
vendor  from  payment  of  the  duty,  every  notice  must,  at 
the  time  appointed  by  law  for  the  auctioneer's  passing 
his  account  of  the  sale,  be  produced  by  the  auctioneer 
to  the  officer  authorized  to  pass  the  account  of  such  sale ; 
and  also  be  left  with  the  officer  (c). 

12.  There  must,  it  seems,  be  distmct  parties  m  the 
transaction — the  owner  or  person  appointed  to  buy  in 
on  his  behalf,  and  the  auctioneer.  If  the  auctioneer 
put  up  his  own  property  for  sale  and  buy  it  in  himself, 
the  duty  is  considered  to  attach  (d), 

13.  It  is  not  necessary  that  the  sale  should  be  a  regu- 
lar auction.  The  acts  apply  to  every  mode  of  sale, 
whereby  the  highest  bidder  is  deemed  to  be  the  pur- 
chaser. Therefore,  where  after  an  auction  at  which 
there  was  no  bidding,  the  seller's  agent  stated  that  he 
should  be  ready  to  treat  for  the  sale  by  private  bargain, 
and  the  meeting  broke  up  ;  and  the  agent  shortly  after- 
wards went  into  a  private  room,  with  several  of  the  per- 

{z)  See  a  form  of  sucli  notice,  (Ij)  See  forms  of  such  notices, 

Appendix,  No.  1.  Appendix,  Nos.  2  and  3. 

(a)  42  Geo.  III.  c.  93.  s.  L  (c)  42  Geo.  III.  c.  93.  s.  2. 

{d)  Order  of  the  Board. 
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sons  who  attended  the  sale,  and  he  stated  that  the 
highest  offer  above  50,000/.  \Yould  be  accepted;  and 
offers  were  accordingly  made  to  him,  and  he  having 
opened  them,  said  that  the  one  which  was  the  highest 
would  he  accepted,  jjrovided  the  terms  of  imijment  could  be 
adjusted,  and  these  terms  haviuf/  been  adjusted,  the  bar- 
gain was  concluded  the  following  day ;  this  was  held  to 
be  within  the  act.  The  agent  put  himself  under  an 
obHgation  to  treat  with  all  the  persons  assembled,  and 
to  give  the  estate  to  the  highest  bidder.  The  question 
was  not,  whether  this  was  what  was  usually  called  a  sale 
by  auction,  but  whether  for  the  purpose  of  this  act 
every  thing  must  not  be  considered  as  su(;h  a  sale  where 
the  contract  was  with  various  persons,  with  an  engage- 
ment to  let  the  highest  bidder  be  the  purchaser.  He 
might  have  taken  an}'  individual  he  pleased  and  con- 
cluded a  bargain  with  him  ;  that  would  have  been  a 
transaction  of  a  different  kind  :  but  here  he  treated 
with  a  number,  and  came  under  an  engagement  to 
accept  the  highest  offer  (^). 

14.  The  acts  of  Parliament,  in  directing  every  auc- 
tioneer to  take  out  a  licence,  extend  that  liability  to 
every  person  exercising  the  trade  of  an  auctioneer  or 
seller  by  commission  at  any  sale  of  any  estate,  goods, 
&c.,  by  outcry,  knocking  down  of  hammer,  by  candle, 
by  lot,  by  parcel,  or  by  any  mode  of  sale  at  auction,  or 
w^hereby  the  highest  bidder  is  deemed  to  l)e  the  i)ur- 
chaser  ( /')  ;  which  description  seems  to  embrace  all 
the  modes  of  sale  by  auction  ui)on  which  dut}'  is 
imposed  (I). 

(e)  Walker  v.  Advocate-Gene-  (/)  19  Cieo.   111.  r.   5(3.  s.   3.; 

i-al,  1  Dow,  111.  4-2  Goo.  III.  c.  93.  s.  14. 

(1)  As  to  duty  btinj:-  payable  upon  an  imperfect  sale,  altlioiigh  the 
lot  is  knocked  down,  .sec  Jones  v.  Nanney,  13  Price,  7(i. 

C    1 
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15.  Any  thing  in  the  natnre  of  a  l)idding  is  within 
the  acts ;  and  therefore  where  the  owner  pnt  the  price 
under  a  candlestick  in  the  room  (which  is  called  a  dumb 
bidding),  and  it  was  agreed  that  no  l)idding  should  avail 
if  not  equal  to  that,  it  was  holden  (//)  to  be  within  the 
acts ;  as  being  in  effect  an  actual  bidding  of  so  much, 
for  the  purpose  of  superseding  smaller  biddings  at  the 
auction. 

16.  Upon,  such  a  sale  by  candlestick  biddings,  as  they 
are  denominated,  where  the  several  l)idders  do  not  know 
what  the  others  have  offered,  a  biddhig  of  so  much  per 
cent,  more  than  any  other  person  has  offered  would  be 
binding'on  the  person  who  makes  it  (A). 

1/.  So  biddings  by  several  persons  of  sums  marked 
upon  a  papel-  are  within  the  act  (/). 

18.  So  in 'the  case  of  a  female  auctioneer  who  con- 
tinued silent  during  the  whole  time  of  the  sale,  but 
whenever  any  one  bid,  she  gave  him  a  glass  of  brandy  : 
lh©!sale> broke  up,  and  in  a  pri\^ate  room  ihe  that  got  the 
last  glass  of  brandy  was  declared  ton' be. the  purchaser. 
This  was  decided  to  be  an  auction  (A'Dul*  >  ;m..  i,,  ,.; 
.  I  19.  But  to  bring  a  bidding  within  the  acts,  the  sum 
must  be  named  by  the  party  eo  mtidtv,  with  a  -view 
to  the  pm'chase  of;  the  estate^  Therefore,  in  the  case 
lof  <jrwso  v-  Crisp  (/'),  it  was  i  decidfedy  ithat  iJiUttinff  uj)  an 
estate  in  lots*  abieertain  prioefe'wteliot  a*  bidding  within 
the:  aot8i;>ubut(l  this  ihas' /si^Gei '  been  doubted  by  Lord 
Eldon  i(w») ;  and  although  it  would  be  difficult  to  hold 
the  transaction  to  be  a  jsale  within  the  act,  yet  of  course, 
a   previous  notice  of  the   intention    should   be   given, 


(/y)     See     the     case    cited,     3 

(i)  Attorney- General  v.  Taylor, 

East,    340,       Capp    v.    Tophani, 

13  Price,  636. 

infra. 

(k)  1  Dow,  115. 

{h)    3     Mer.    483,    per     Lord 

{I)  3  East,  337.  ■     '■ 

Eldon. 

{»!)  1  Dow,  114. 
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notwithstanding  that  the  owner  intends  only  to  put  up 
the  estate  at  a  certain  price,  and  not  to  bid  for  it  in 
case  of  an  advance. 

20.  The  auctioneer  must  himself  sell  the  estate,  and 
cannot,  without  a  special  authority,  delegate  the  sale  to 
another  [h). 

21.  If  an  estate  be  bought  in  by  the  owner,  and 
proper  notices  were  not  given  of  his  intention  to  bid, 
tb6'  sale  will  be  held  reals,  and  the  duty  must  be  paid, 
how€ver  fair  the  transaction  may  be.  The  duty  is  made 
a  chnrf/e^  on  the  auctioneer,  which  he  must  pay  if  the 
proi)er  notices  were  not  given.  It  is  not  given  by  way 
oi  pcnalfj/.  In  one  case,  an  auctioneer  who  had  neg- 
lected to  require  proper  notices  '  was  compelled  to  pay 
5,000/.  or  6,000/.  out  of  his  own  pocket  for  the  duty, 
although  he  had  not  received  any  part  of  it  ft-om  the 
owners,  nor  had  charged  any  commission,  as  the  estates 
were  wot  actually  sold  (o). 

22.  And  a  statement  by  an  auctioneer  to  the  vendor 
or  his  agenty  that  he  has  done  what  is  necessary  to  avoid 
payment  of  the  duty,  will  amount  to  a  warranty,  although 
the  duty  become  payable,  not  by  the  default,  but  by  the 
ignoranco  or  mistake  of  tlie  auctioneer,  i  ■      i 

23.  Thus,  in  the  laitc  case  of  Capp  r.  Topham  (p)  an 
auctioneer  put  up  an  estate,  and  by  the  coiuhtions  of 
sale  reserved  a  dumb  bidding  ((/)  to  the  owner,  which 
wa^  his'  )ikode  of  saving  the  i)ayment  of  the  auction  duty. 
The  owner  HiHolicitori' with  the  privity  of  the  auctioneer, 
placed  a  ticket  containing  the  i)rice  in  figures,  under  a 

I    .  /  ;  ■  .-'        Mil.  ,    !-        ,..,,.        .)- 

(u)  See    Cockran    v.    Irlani,    2  („)  Christie  /-.  AUorncy-Cone- 

Mau.    L^    Solw.    301;    Cnbliii    r.  lal,   6  l^io.   P.  C.   by  Toml.  320 ; 

Bell,  4  Camp.  Ca.  183;  Si'hinnlin<'-  see  3  Ves.  jun.  625,  n. 

i\   Thoinlinson,    (i    Taunt.     147;  (y^)  6  East,  392  ;  2  l^niith,  443. 

Coles   V.  Trecothi'k,  9  Vcs.  jun.  (y)   Vide  supra. 
251. 
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candlestick,  on  a  table  in  the  auction-room.  A  person 
who  attended  on  behalf  of  the  owner  asked  the  auc- 
tioneer if  he  had  taken  the  proper  precaution  to  avoid 
the  duty  if  there  was  no  sale.  The  auctioneer  said,  it 
was  his  mode  to  fix  a  price  under  the  candlestick,  and 
if  the  bidcUng  should  not  come  up  to  the  price  there 
was  no  sale  or  duty.  There  were  several  biddings,  ])ut 
under  the  price  fixed,  and  the  auctioneer  was  com- 
pelled to  pay  the  duty  (/•).  He  then  brought  an  action 
against  the  owner  for  recovery  of  the  money  as  paid  to 
his  use  ;  but  the  statements  by  the  auctioneer  were 
holden  to  amount  to  a  warrant}',  and  judgment  was 
given  for  the  defendant.  Lord  EUenborough  said,  that 
even  if  there  was  no  warranty  on  the  part  of  the  auc- 
tioneer, and  it  was  only  a  mutual  error  between  him  and 
the  vendor,  he  could  not  call  upon  his  companion  in 
error  for  a  contribution  (s).  So  that  in  cases  of  this 
nature  the  burden  will  remain  upon  the  person  upon 
whom  it  is  charged.  x\nd  it  even  seems  to  have  been 
considered,  that  if  an  auctioneer,  thi'ough  ignorance, 
adopt  an  improper  mode  of  sa\dng  the  duty,  upon  an 
undertaking  by  the  seller  to  save  him  harmless,  the 
duty  must  be  paid  by  the  auctioneer,  and  he  cannot 
recover  under  the  undertaking,  because  it  is  illegal  to 
mdemnify  n^mnst  j)enalties  (t).  But  to  this  it  may  be 
objected,  that  the  duty  attaches  as  a  charge,  and  is  not 
imposed  as  a  penalty  (u). 

24.  If  the  vendor's  title  prove  bad,  the  auction  duty 
will  be  allowed ;  provided  complaint  thereof  be  made 
before   the  Commissioners   of  Excise,   or  two  justices 

(r)  See   Christie   v.  Attorney-  (0  Owen  v.  Parry,  Sitt.  West, 

General,  tibi  sup.  Dec.  6,  cor.  Lord  EUenborough. 

(5)  See  Farebrother  v.  Ansley,  (««)  Christie  v.  Attorney-Gene- 

1  Camp.  Ca.  343.     Jones  v.  Nan-  ral,  6  Bro.  P.  C.  by  Tonil.  520.  et 

ney,  13  Price,  76.  supra. 
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of  the  peace  within  whose  jurisdiction  such  sale  was 
made  (^r),  within  twelve  calendar  months  after  the 
sale,  if  the  same  shall  be  rendered  void  in  that  time ; 
or  otherwise  within  three  months  after  the  discoveiy 
of  the  owner  having  no  title  {y).  But  the  commis- 
sioners will  not  allow  the  duty  unless  they  think  that 
the  vendor  has  used  his  utmost  e.vertions  to  make  a  good 
title.  An  appeal,  however,  lies  from  the  judgment  of 
the  commissioners  :  but  as  the  King  never  pays  costs, 
they  fall  upon  the  vendor,  and  in  many  cases  would 
amount  to  more  than  the  duty  itself.  Where  the  case 
is  a  bond  fide  one,  and  the  title  has  been  rejected,  the 
commissioners  are  bound  to  put  a  liberal  interpretation 
on  the  act. 
(x)  19  Geo.  III.  c.  56.  s.  11.  (y)  28  Geo.  III.  c.  37.  s.  19. 


SECTION  II. 
O  F     r  U  F  F  1  N  G. 


1.  Civil  laiv. 

2.  Lord  Mansfield  against :  Bex- 

well  V.  Christie. 

3.  Lord  Kcnyon  against :   How- 

ard \.  Castle. 

4.  LordRosslynJbr  :  Conolly  v. 

Parsons. 

5.  Lord  Alvanley  for :  Bramley 

V.  Alt. 

6.  Sir  W.   Grant  for  :  Smith  v. 

Clarke. 

8.  Later  authorities  against. 

9.  Result  favourable. 
10,  17.  Public  notice. 


11.  Appointment  to  run  up  price, 

bad. 

12.  So  appointment  of  more  than 

one  puffer. 

14.   Or  tchere  an  implied  condition 
against  it. 

\5.   Or  sale  is  ivithout  reserve. 

16.  Effect  on  sub-purchaser. 

18.  Purchaser  not  to  deter  bid- 

ders. 

19.  Sale    damaged    by    supposed 

jmffers,  not  enforced. 

20.  Puffer  bidding  for  the  wrong 

estate  not  bound  in  equity. 


1.  According  to  Cicero  (^),  a  vendor  ought  not  to 
appoint  a  puffer  to  raise  the  })rice,  nor  ought  a  piu'chaijer 

(a)  De  Off.  1.  3. 
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to  appoint  a  person  to  depreciate  the  value  of  an  estate 
intended  to  be  sold.  And  Huber  lays  it  down  {h),  that 
if  a  vendor  employs  a  puffer  he  shall  be  compelled  to 
sell  the  estate  to  the  highest  bona  fide  bidder ;  because 
it  is  against  the  faith  of  the  agreement,  by  which  it  is 
stipulated  that  the  highest  bidder  shall  be  the  buyer. 

2.  In  Bex  well  i\  Christie  (c),  Lord  Mansfield  and  the 
other  Judges  of  B.  11.  followed  the  rule  of  the  civil  law ,, 
and  treated  ajrrivaie  bidding,  by  or  on  the  behalf  of  the 
vendor,  as  a  fraud ;  but  the  Legislature,  by  the  subse- 
quent statutes  imposing  a  duty  on  sales  of  estates  by 
auction,  seems  to  have  been  of  a  different  opinion,  and 
even  to  have  sanctioned  it.  Lord  llosslyn,  who  was 
present  at  the  making  of  the  act,  remarked  in  the  case 
of  Conolly  v.  Parsons,  that  (r/)  the  acts  of  Parliament  go 
upon  its  being  an  usual  thing  and  a  fair  thing  for  the 
owner  to  bid.  The  pressure,  when  the  tax  was  imposed, 
was  by  embarrassing  people,  who  chose  to  dispose  of 
their  goods  by  auction  if  they  chose  to  be  purchasers, 
by  the  tax  falhng  upon  them.  His  Lordship  added,  that 
he  thought  it  would  have  occurred  either  to  Lord  Thurlow 
or  to  him,  when  the  exception  in  favour  of  the  owner 
was  i)roposcd,  that  the  case  would  not  exist,  as  the 
ow  ner  could  not  be  a  bidder  ;  or  that,  for  his  attempting 
to  do  what  he  could  not  by  law,  it  would  be  just  that  he 
should  pay  the  duty.  It  was  very  wrong  to  the  public 
to  let  that  clause  stand,  if  at  the  time  it  was  understood 
that  the  owner  bidding  was  doing  an  illegal  thing.  The 
acts  do  not  require  an  open  notice,  but  only  a  private 
notice  to  the  auctioneer,  and  an  oath  to  prevent  the 
setting  up  a  bidding  for  the  owner  that  the  bidder  might 
evade  paying  the  duty. 

3.  Lord  Kenyon,  however,  in  the  case  of  Howard  v. 

(b)  Praelectiones,  xviii.  2.  7.  {d)  See  3  Ves.  jiin.  62?, 

(c)  H.  16  Geo.  III.  Cowp.  395. 
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Castle,  where  the  purchaser  was  the  onl}-  real  hidder, 
and  there  were  several  i)ufFers  (e),  clearly  coincided 
with  Lord  Mansfield's  opinion  ;  and  held,  that  unless  it 
was  puhh(3ly  known  that  the  owner  intended  to  ])id,  it 
was  a  fraud  upon  the  purchaser,  and  consecjuently  no 
action  would  lie  against  him  for  non-j)erforniance  of  his 
agi'eement.  The  acts  of  Parhament,  he  thought,  did 
not  intend  to  interfere  with  this  point,  hut  to  lea^  (^  the 
ci\il  rights  of  mankind  to  he  judged  of  as  they  were 
before.  And  (iro.se,  J.  also  expressed  his  opinion,  that 
the  doctrine  was  not  in  the  least  impeached  by  the  acts 
of  Parliament. 

4.  But  in  the  case  of  ConoUy  ?\  Pai'sons  (/),  Lord 
Rosslyn  said,  he  fancied  the  foregoing  case  turned  on 
the  circumstance  that  tJiere  was  no  real  bidder :  and  the 
person  refused  instantl}'.  It  was  one  of  those  trap  auc- 
tions wliich  are  so  frequent  in  this  city.  The  reasoning 
went  large,  certainly,  and  did  not  at  all  convince  him. 
He  said,  he  should  wish  it  to  undergo  a  re-consideration  : 
for  if  it  w^as  law',  it  would  reduce  every  thing  to  a  Dutch 
auction,  by  bidding  downwards  (I).    He  felt  vast  chfiiculty 

(e)  36  deo.  il'l. ;' ' 6  Term  Rep.      2  Bio.  C.''6!  326^ and  see  3  Term 
642.      See  Twining 'v.    Morris,      Rep.  ^3,  Sl.l' ' '      '•""'M""l 
■  i.!  I'l  .III.  ^iii   (..;  (/)'3  Ves.jnn:  ri^'.S;  ii. 

..I      i;.|  I    1,^11     (M    1 1 -' r— ^^T-T — TTT-i 

(I)  A  sale  of  this  nature  is  thus  conducted  :  The  estate  is  put  up  at 
a  higli  }iiice,  and  iT  nobody  accept  tlie  offer,  a  lower  is  nanieti,  and  so 
the  sum  first  required  is  gradually  decreased,  (ill  some  person  close  with 
tlie  offer.  Thlis  th^re  is  df  necessity  only  one  hiddiuLr  for  the  estate,  a 
mode  of  sale  which,  in  this  country,  would  attract  few  bidders.  In  some 
counties  in  Ei}i;;laud  a  singular  mode  of  sal,e,of  psti^tcs  for  redemption  of 
land-tax  is  ado^)ted  j  the  auctioneer  stat.es  tl^e  su^n  of  money  wanted, 
and  the  number  of  acres  to  be  disposed  of,  and  the  person  who  will 
accept  the  least  quantity  of  land  for  the  sum  required,  is  declared  the 
purchaser;  so  that  the  persons  bid  downwards,  until  some  one  name  a 
quantity  of  land  les^  tlian  any  otlun-  will  take. 

The 
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to  compass  the  reasoning,  that  a  person  does  not  follow 
his  own  judgment  because  other  persons  bid;  that  the 
judgment  of  one  person  is  deluded  and  influenced  1)y  the 
biddings  of  others.  The  facts  of  the  case  of  ConoUy  v. 
Parsons  do  not  appear  in  the  report ;  but  I  learn,  that 
there  was  a  contest  between  real  bidders,  after  the  person 
employed  to  bid  on  the  part  of  the  vendors  had  desisted 
from  bidding.  The  suit  was  compromised  by  the  pur- 
chaser paying  a  considerable  sum  of  mone}^  to  the  vendor 
to  release  him  from  the  contract ;  and  consequently  Lord 
Rosslyn  did  not  give  judgment ;  but  it  seems  he  was 
clearly  of  opinion  that  the  sale  was  valid. 

5.  And  in  the  later  case  of  Bramley  v.  Alt  {(/),  where 
an  estate  was  put  up  to  sale  by  public  auction,  and  an 
agent  for  the  vendor  bid  to  75  /.  an  acre,  without  public 
notice  of  his  intention  to  do  so  ;  and  after  a  contest  with 
real  bidders  the  estate  was  bought  at  101  /.  17^-  an  acre; 
Lord  Alvanley,  then  Master  of  the  Rolls,  decreed  a 
specific  performance  with  costs.  And  he  concurred  with 
Lord  Rosslyn  in  considering  the  case  of  Howard  v.  Castle 
only  as  a  decision,  that  where  all  the  bidders  except  the 
purchaser  are  puffers,  the  sale  shall  be  void. 

6.  In  a  subsequent  case  (h),  it  appeared  that  assignees 
of  a  bankrupt  had  put  up  the  estate  to  sale  by  auction. 
It  was  proved  that  a  bidder  was  employed  on  their  parts 
to  bid  up  to,  but  not  to  exceed  750/.,  the  sum  for  which 

(f/)  3  Ves.  jun.  620.  (A)  Smith  v.  Clarke,  12  Ves, 

jun.  477. 


Tlie  manner  of  conducting  sales  by  auction  of  the  post-horse  duties 
is  at  once  Dutch  and  English.  The  duties  are  put  up  at  a  large  sum, 
named  in  the  particulars,  and  the  sale  is  then  conducted  in  the  same 
manner  as  a  Dutch  auction  :  but  when  any  person  actually  bids,  others 
may  advance  on  that  bidding,  and  the  highest  bidder  is  declared  the 
purchaser ;  just  as  if  the  sale  had  been  conducted  in  the  usual  way. 
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the  estate  was  actually  sold.  The  Master  of  the  Rolls 
held,  that  the  assignees  had  not  committed  any  fraud, 
they  did  not  emi)loy  the  hidder  for  the  purpose,  generally, 
of  enhancing  the  price,  but  merely  to  prevent  a  sale  at 
an  undervalue,  and  they  stated,  previouslj',  what  they 
conceived  to  be  the  true  value,  below  which  the  lot  ought 
not  to  be  sold.  He  treated  the  case  of  Howard  v. 
Castle  as  having  proceeded  on  the  ground  of  plain  and 
direct  fraud,  and  said,  that  in  a  similar  case  he  should 
come  to  a  similar  conclusion. 

7.  By  these  decisions,  therefore,  it  was  ruled,  that 
a  bidder  may  be  privately  appointed  by  the  owner  in 
order  to  prevent  the  estate  from  being  sold  at  an  under- 
value ;  and  that  if  there  were  real  bidders  at  a  sale, 
it  must  be  supported,  although  the  bidding  immediately 
preceding  that  of  the  purchaser  was  a  fictitious  one  (?"). 

8.  But  Lord  Tenterden  again  opened  the  question  at 
nisi  prius,  and  expressed  extrajudicially  the  strong  in- 
clination of  his  opinion,  that  if  a  person  be  employed 
with  a  view  to  save  the  auction  duty  (I),  the  sale  is 
void,  unless  it  be  announced  that  there  is  a  person 
bidding  for  the  owner;  the  act  itself  is  fraudulent. 
The  statute  was  made  for  a  different  purpose,  with  a 
\Ae\\  to  the  duty  only,  and  could  not  be  made  to  sanc- 
tion what  was  in  itself  fraudulent  (A-).  And  in  a  late 
case,  C.  B.  Alexander  treated  it  as  clear,  that  the  em- 
ployment of  a  puffer  vitiated  the  sale  (/),  but  it  was  not 

(0  Smith    V.    Clorko,    12  Ves.          (/)  Rex    ?'.  Marsh,   3  You.  & 

jiin.  477.  Jei-v.  331,   vide   post.     This  was 

(/<•)  Whoelor  ?•.  Collier,  1  Camp.  rather  a  mis-statement  of  the  rule 

Ca.  123.  than  a  judicial  opinion  against  it. 


(I)  The  appointment  is  with  a  view  to  prevent  the  estate  from  going- 
below  a  fixed  sum  ;  or,  in  some  cases,  to  run  up  tlie  price  fraudulently. 
The  auction  duty  is  saved  by  giving-  a  proper  notice. 
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necessary  to  decide  that  point.  And  in  Crowder  v. 
Austin  (a  horse  cause),  after  a  bond  fide  bidding  of  12/. 
the  owner's  servant  made  repeated  biddings  up  to  23/. 
That  appears  to  liave  been  a  mere  fraud,  but  tlie  court 
is  reported  to  have  been  inchned  to  adhere  to  Lord 
Mansfield's  opinion  in  Bexwell  v.  Christie  {m). 

9.  The  authorities,  however,  preponderate  in  fa^^our 
of  the  validity  of  a  person  i)rivatel}'  bidding,  and  the 
practice  is  universally  adopted,  and  ought  not  to  be 
lightly  distur1)ed.  It  would  require  a  decision  of  the 
House  of  Lords  to  overrule  the  decisions,  and  it  would 
be  better  to  leave  them  undisturbed,  restricted  as  the 
power  now  is. 

10.  Where  public  notice  has  l)een  given,  the  contract 
will  be  ])inding  on  the  purchaser,  although  there  was  no 
contest  between  real  bidders;  but  only  the  purchaser 
and  the  person  employed  to  bid,  bid  against  each  other 
{u).  Consistently  with  the  above  authorities,  the  rule, 
it  should  seem,  would  be  the  same,  even  where  pubHc 
notice  had  not  been  given,  provided  the  bidder  was 
ajipointed  only  to  protect  the  vendor's  interest. 

1 1 .  But  wliere  a  i)erson  is  employ ed^  not  for  the  defen- 
sive precaution,  with  a  view  to  prevent  a  sale  at  an 
under-value,  but  to  take  advantage  of  the  eagerness 
of  bidders  to  screw  up  the  price,  that  will  be  deemed  a 
fraud  (o). 

12.  Neither  do  the  cases  authorize  the  vendor  to 
appoint  more  than  one  person  on  his  behalf.  It  seems 
highly  proper  that  a  vendor  should  be  permitted  to 
appoint  a  person  to  guard  his  interests  against  the  in- 

{m)  3  Bing".  368.  1813,  the  Vice-Chancellor  seemed 

(«)  Oldfield  V.   Round,    />  Ves.  rather  to  he  of  opinion  that    tlie 

jun.  508.  appointment  of  one  puffer  Avas,  in 

(o)  See   12Ve.s.  jun.  483.     In  no  case,  had.     Crowder  i'.  Austin, 

Fitzg-erald   v.  Forster,  31st  July,  3  Bing-.  368. 
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trigues  of  bidders ;  l3ut  it  does  not  follow  that  he  may- 
appoint  more  than  one.  The  only  possible  object  of 
such  a  proceeding  is  fraud.  It  is  simply  a  mock  auction ; 
and,  notwithstanding  Lord  Rosslyn's  impression,  it  is 
universally  felt  and  acknowledged,  that  the  judgments 
of  most  men  are  deluded  and  influenced  b}^  the  biddings 
of  others.  And  if  a  man  believe  the  other  bidders  to  be 
real  ones,  he  advances  under  the  apprehension  that  he 
shall  let  slip  the  opportunity  of  buying.  As  far  as  any 
aid  is  sought  from  the  auction-duty  acts,  in  support  of 
private  biddings  on  behalf  of  the  owner,  it  is  clear  that 
they  do  not  authorize  or  sanction  the  appointment  of 
more  than  one  person.  In  the  report  of  Conolly  v. 
Parsons  it  is  stated,  that  persons  were  employed  to 
bid,  and  did  l)id  for  the  vendors ;  but  the  fact  is,  that 
one  person  only  was  employed  by  them,  and  actually 
bid  on  their  behalf.  The  Master  of  the  Rolls  observed, 
in  the  late  case  of  Smith  i\  Clarke,  that  he  did  not  see, 
that  if  several  bidders  were  employed  by  the  vendor,  in 
that  case,  a  court  of  equity  would  compel  the  pur- 
chaser to  carry  the  agreement  into  execution  ;  for  that 
must  be  done  merely  to  enhance  the  price.  It  was  not 
necessary  for  the  defensive  purpose  of  protection  against 
a  sale  at  an  undervalue  (p). 

13.  In  a  later  case  upon  this  subject.  Lord  Tenterden 
held  clearly  that  the  sale  was  void  in  point  of  law,  as  two 
persons  had  been  employed  to  bid,  although  the)'  were 
both  limited  not  to  go  beyond  the  same  fixed  sum.  The 
current  of  authority,  therefore,  is  clearly  against  the 
validity  of  such  a  sale  {(/). 

14.  In  a  late  case  u^jon  a  sale  l)y  the  Crown  of  an 
estate  seized  under  an  extent,  it  was  stii)ulated,  that 
"on  the  part  of  the  Crown,  INIr.  E.  Driver  should  be  at 

(/))  See  12  Vos.  jiin.  483  ;  iiiul  (7)  Wlieelcr  ?•.  Collier,  1  Mood, 

see  8  Term  Uep.  93.  95.  &  Malk.  1'23. 
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liberty  to  make  one  bidding,  but  no  more,  and  if  the 
highest  bidder,  the  sale  to  be  void ;"  and  a  puffer  was 
employed  at  the  auction  by  Mr.  Driver,  the  agent  for 
the  Crown ;  the  court  held  that  the  sale  was  not  binding 
upon  the  purchaser  {)•).  We  cannot  fail  to  perceive  that 
in  this  last  case  the  condition  was  pregnant  with  a  ne- 
gative, that  no  puffer  should  be  employed.  Mr.  Driver 
was  there,  not  simply  as  the  auctioneer,  but  as  the 
known  person  to  protect  at  any  moment  the  estate  by 
his  bidding ;  the  other  person  was  merely  a  puffer,  to 
give  to  the  sale  the  appearance  of  a  contest;  a  real 
bidder  must  have  been  misled  by  the  conditions. 

15.  If  the  particulars  or  advertisements  state  (as  they 
frequently  do)  that  the  estate  is  to  be  sold  ivithout 
reserve,  it  seems  clear  that  the  sale  would  be  void 
against  a  purchaser,  if  any  person  were  employed  as  a 
puffer,  and  actually  bid  at  the  sale.  This  was  decided 
in  the  late  case  of  Meadows  v.  Tanner  (s).  The  Vice- 
Chancellor  said,  that  the  plain  meaning  of  the  words 
without  reserve,  in  a  particular  of  sale,  is,  that  no  person 
will  be  employed  to  bid  on  behalf  of  the  vendor  for  the 
purpose  of  keeping  up  the  price;  and  that  the  vendor 
could  have  no  claim  to  the  aid  of  a  court  of  equity  to 
enforce  a  contract  against  the  purchaser,  into  which  he 
might  have  been  drawn  by  the  vendor's  want  of  faith. 

16.  Although  an  original  purchaser  will  not  be  bound 
where  a  fraud  has  been  practised  in  the  biddings,  yet  if  he 
transfer  his  contract,  a  strong  case  of  fraud  must  be  made 
out  against  the  original  purchaser,  to  enable  the  court 
to  give  the  benefit  of  it  to  his  assignee,  who  was  not 
induced  through  competition  to  give  the  price  (t). 

17.  Where  public  notice  is   given,    the  mode  least 

(r)  Rex. I'.  Marsh,  3  You.  &  Jer.  (a)  5  Madd.  34. 

331 ;  and  see  Crowder  v.  Austin,  (0  See  12  Ves.  jun.  484. 

3  Bing.  368,  11  Moo.  283. 
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liable  to  objection  seems  to  be  that  of  reserving  a  bid- 
ding, or  stipulating  in  the  conditions  of  sale,  that  the 
o^vner  may  bid  once  in  the  course  of  the  sale  (ii).  It 
may  here,  however,  be  proper  to  observ^e,  that  buying-in 
an  estate,  especially  where  it  is  done  without  public 
notice,  mostly  prejudices  a  future  sale.  This  was  exem- 
plified in  the  sale  of  an  estate  before  one  of  the  Masters 
in  Chancery,  where  23,000  /.  was  hond  fide  bid,  and  the 
estate  was  bought  in  by  the  agent  of  the  vendor ;  after- 
wards there  were  three  other  sales  in  the  Master's  office ; 
and  the  consequence  of  the  estate  ha^dng  been  bought- 
in  deterring  others  from  bidding,  was,  that  on  the  two 
first  occasions  no  more  was  offered  than  1 2,000  /.  and 
6,000  I ;  and  the  estate  finally  sold  for  15,000  /.  (r). 

1 8.  As  on  the  one  hand  a  seller  cannot  appohit  puffers 
to  delude  the  purchaser,  so  on  the  other,  if  a  purchaser 
by  his  conduct  deter  other  persons  from  bidding,  the 
sale  will  not  be  binding.  Thus,  where  upon  a  sale  by 
auction  of  a  barge,  a  bidder  addressed  the  company 
present,  saying  he  had  a  claim  agauist  the  late  owner, 
by  whom  he  said  he  had  been  ill  used,  whereupon  no  one 
offered  to  bid  against  him  ;  but  the  auctioneer  refusing 
to  knock  down  the  property  to  a  single  bidding,  a  friend 
of  the  bidder's  bade  a  guinea  more,  and  the  first  bidder 
then  made  a  second  and  higher  bidding,  amounting, 
however,  to  only  one  fourth  of  the  prime  cost  of  the 
barge ;  it  was  held  that  there  w  as  no  legal  sale  {)/) . 

19.  And  where  the  seller's  known  agent  bid  at  the 
sale  for  the  purchaser,  and  was  considered  as  a  puffer, 
which  deterred  other  biddei^s,  a  specific  performance  was 

(?<)  See  Cowp.  397 ;  Jervoisc  i'.  ■  see   Twining   v.    Morris,   2    Bro. 

Clarke,  1  Jac.  ik  Walk.  389.  C.  C.  32G. 

(.r)  See  6  Ves,  jun.  629  ;  Wren  .        {y)  Fuller  r.  Aljralianis,  3  Brod, 

V.   Kirton,  8  Ves.  jun.  502;  and"  &  Rini.'-.  IIG;   6  Moo.  3Uj. 
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refused  (::),  so  even  where  a  real  purchaser  was  con- 
sidered as  a  puffer,  and  the  actual  puffer  neglected  to 
bid  the  appointed  sum,  the  court  refused  to  interfere  (a). 
20.  These  instances  are  in  favour  of  the  seller.  Where 
a  puffer  by  mistake  bid  for  the  wrong  estate,  which  was 
knocked  down  to  him,  equity  left  the  seller  to  his  remedy 
at  law  {b). 

(z)  Twining  v.  Morris,  2  Bro.  («)  Mason  ?;.  Armitage,  13  Ves. 

C.    C.     326,     see    post,    ch.    4.      jun.  25,  po5/,  ch.  4.  s.  3. 
s.  3.  (b)  Malins  v.  Freeman,  2  Kee: 

25. 


SECTION  III. 
OF  THE  PARTICULARS  AND  CONDITIONS  OF  SALE. 


1.  B'ldding    viay     he    counter- 

manded, 

2.  Condition  against  it. 

Q.   Auction  duty. 

1  „   Conditions  favourably    con- 
strued. 

9.    Cannot   be    contradicted   at 
sale. 

15,  Purchaser  bound  by  previous 
knoudedge. 

17.   Condition  to  take  a  defective 
title. 

20.  Condiiioa    to    avoid   sale    if 

title  defective. 

21.  Effect  of  condition   to  avoid 

sale. 

22.  Description  of  estate. 

24.  34.   Free  public-Jwnse. 

25.  Rights  of  way. 

26.  Plan  of  neiv  street. 

27.  Lights. 


29. 

30. 
31. 
32. 
33. 
36. 

37. 
38. 

39. 

40. 
41. 

46. 

49. 


Reading  of  lease  at  auc- 
tion. 

Buildings  removed. 

Covenant  against  trades. 

Clear  yearly  rent. 

Covenants  in  lease, 

Waterloo  Bridge  annuity  : 
•power  to  redeem  not 
stated. 

Poiuer  of  purchase  not  stated. 
Condition     that     misdescrip- 
tion not  to  avoid  sale. 

Does  not  extend  to  fraudu- 
lent description. 

Equitable  doctrine  thereo)i. 

Nor  to  ivant  of  title  to  mate- 
rial jmrt. 

Nor  to  unintentional  error 
ivhere  ptirchaser  misled. 

Or  the  value  cannot  be  esti- 
mated. 


COUNTERMAND 

52,  55.  Effect,  ijenerally,  of  er-   I 
ror   not  fraudulent    upon 
the  condition. 

56.    Timber. 

58.  Timber-like  trees  to  be  paid 

for. 

59.  Fixtures. 

60.  Deeds  not  to  be  produced. 

61.  Assignments  of  terms,  ^c. 

62.  Attested  copies. 

63.  Landlord's  title. 

64.  Liability    of    purchaser    of 

leaseholds. 
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68.  P reparation  of  conveyance. 

69.  Forfeiture    of    deposit    and 

7'if/ht  to  resell. 

70.  Stipulated  damaycs. 

72.  Re-sale  after  bankruptcy . 

73.  Seller's  lien. 

74.  Time  allowed  to  purchaser. 

76.  Unusual  conditions. 

77.  Agreements  to  be  signed. 

78.  Auctioneer    may    bind   pur- 

chaser and  seller. 


The  particulars  and  conditions  of  sale  {a)  next  claim 
our  attention. 

1.  A  bidding  at  a  sale  by  auction  may  be  counter- 
manded at  any  time  before  the  lot  is  actually  knocked 
down  {h)  ',  because  the  assent  of  both  parties  is  neces- 
sary to  make  the  contract  binding  ;  that  is  signified,  on 
the  part  of  the  seller,  by  knocking  down  the  hammer. 
An  auction  is  not  unaptly  called  locus  jycenitenticE.  Every 
bidding  is  nothing  more  than  an  offer  on  one  side,  \Yhich 
is  not  binding  on  either  side  till  it  is  assented  to.  If  a 
bidding  was  })inding  on  the  bidder  before  the  hammer  is 
down,  he  would  be  1)ound  by  his  offer,  and  the  vendor 
w  ould  not,  which  can  never  be  allowed. 

2.  The  countermand  of  a  bidding  would,  in  some 
cases,  prove  of  the  most  serious  consequences ;  and  it 
might  therefore  be  advisable  to  stipulate  in  the  condi- 
tions of  sale,  that  no  persons  shall  retract  their  bid- 
(Ungs. 

3.  Iftlie  bidding  be  retracted,  the  retractation  must  be 
made  loud  enough  to  be  heard  by  the  auctioneer,  other- 

(a)  Sec   a  Ibiiii  of  tliuiii,  Ajip.  4  Binjj.  653;  1  Moo.  &  Pay.  717. 

No.  4,  As  to  ^'oods,  see  riiillips  v.  Bistolli, 

{b)  Payuc    V.   Cave,    3   Term.  3  Dowl.  .<c  Ry.  822. 
Rep.  148  ;  sec  Routlcdge  v.  Grant, 

D  3 


38  PAYMENT    OF    AUCTION    DUTY. 

wise  it  amounts  to-  nothing,  and  is  the  same  as  a  thought 
confined  to  the  person's  own  breast  (c). 

4.  This  condition  was  originally  suggested  to  me  by 
the  case  of  Payne  v.  Cave,  and  it  has  now  become  a 
common  condition.  But  I  always  thought  it  one  that 
could  not  be  enforced.  In  Jones  v.  Nanney  (d),  Mr. 
Baron  Wood  suggested  the  difficulties,  that  to  hold  that 
an  action  would  lie  on  an  impHed  undertaking  not  to  re- 
tract woidd  be  an  evasion  of  the  statute  of  frauds,  and 
he  asked  whether,  if  there  had  been  an  express  condition 
of  sale,  that  the  statute  of  frauds  should  have  no  opera- 
tion on  the  transaction  between  the  parties,  it  could  be 
contended  to  be  an  efficient  condition  so  as  to  avoid  the 
statute. 

5.  Although  the  duty  is,  by  the  acts,  imposed  on  the 
vendor,  yet  he  is  not  restrained  from  making  it  a  con- 
dition of  sale,  that  the  dut)'^,  or  any  certain  portion  there- 
of, shall  be  paid  by  the  purchaser  over  and  above  the 
price  bidden  at  the  sale  by  auction :  and  in  such  case 
the  auctioneer  is  required  to  demand  payment  of  the 
duty  from  the  purchaser,  or  such  portion  thereof  as  is 
payable  by  him  under  the  conchtion  :  and,  upon  neglect 
or  refusal  to  pay  the  same,  such  bidding  is  declared  by 
the  act  to  be  null  and  void  to  all  intents  and  purposes 
(e).  But  it  has  properly  been  held  that  the  nonpay- 
ment makes  the  contract  void  only  at  the  option  of  the 
vendor.  The  object  of  the  pro\Tision  is  to  protect  the 
revenue,  and  that,  it  was  observed,  would  be  sufficiently 
accomplished  by  this  construction  (/). 

6.  It  is  usual  to  make  some  provision  respecting  the 
payment  of  the  auction  duty,  as  that  the  vendor  and 

(c)  Jones  V.  Nanney,  M'Clel.  (e)  17  Geo.  III.  c.  50.  s.  8.  See 
39  ;  13  Price,  102,  103.                     7  Ves.  jun.  345. 

(d)  13  Price,  99.  (/)  Malins  u. Freeman,  4  Bing. 

N.C.  395;  6  Scott,  187. 
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purchaser  shall  pay  it  in  equal  moieties ;  and  indeed, 
where  the  purchase-money  is  Hable  to  the  duty,  a  stipu- 
lation of  this  nature  should  never  be  omitted,  unless  the 
vendor  intend  to  pay  the  whole  duty  himself.  If  the 
seller  cannot  make  a  title,  the  purchaser  can  recover 
fi'om  him  the  auction  duty  which  he  has  paid,  although 
the  auctioneer  has  paid  it  over  to  the  Crown  {g).  And 
if  the  sale  be  not  binding  the  auctioneer,  although  he 
has  paid  the  duty,  cannot,  under  the  common  condition, 
recover  it  from  the  purchaser  as  he  is  called,  because, 
although  the  highest  bidder,  he  is  not  the  pur- 
chaser {li). 

7.  The  Judges  \\'ill  so  construe  conditions  of  sale  as 
to  endeavour  to  collect  the  meaning  of  the  parties,  with- 
out encumbering  themselves  with  the  technical  meaning 
of  the  words. 

Thus  where  (<)  the  city  of  London  let  an  estate  by 
auction  for  a  term  of  years,  according  to  certain  condi- 
tions of  sale,  by  which  it  was  stipulated  that  the  pur- 
chaser should  pay  a  certain  rent  before  the  lease  was 
gi'anted,  which  he  accordingly  agi'eed  to  do,  the  Court  of 
King  s  Bench  held  that  although  the  money  to  be  paid 
could  not  be  strictly  called  a  rent,  the  relation  of  land- 
lord and  tenant  not  having  then  commenced,  yet  the 
parties  intended  the  money  should  be  paid,  and  it  must 
be  paid  accorcUngly.  Lord  Kenyon  said,  he  had  always 
athnired  an  expression  of  Lord  Hardwicke's,  "  that  there 
is  no  magic  in  words."  But  under  an  agreement  for 
purchase,  with  a  stipulation,  that  until  the  conveyance 
is  made  the  purchaser  shall  pay  and  allow  to  the  speller 
at  the  rate  of  a  fixed  sum  per  annum,  three  half-yearly 

((/)  Cave  U.Baldwin,  1  Stark.  76;  M'CIell.  25. 
65.     See  2  Kee.  228.  (/)  City    of   London    r.    Dias, 

{It)  Jones  I'.  Nanney,  13  Price,      Woodfall's  L.  cS:  T.  3U1. 
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payments  will  create  the  relation  of  landlord  and  tenant, 
and  the  sum  payable  will  be  recoverable  as  rent  {k). 

8.  Great  care,  however,  should  be  taken  to  make  the 
particulars  and  conditions  accurate ;  for  the  auctioneer 
cannot  contradict  them  at  the  time  of  sale,  such  verbal 
declarations, — the  babble  of  the  auction-room,  as  Lord 
Eldon  termed  them  (/) — being  inadmissible  as  evidence. 

9.  Thus,  where  estates  were  put  up  to  sale  by  auction 
{m),  and  in  the  printed  particulars  of  sale  were  stated  to 
he  free  from  all  incumbrances,  they  were  bought  by  a 
person  who,  discovering  that  there  was  a  charge  on  the 
estate  of  1 7  ?•  per  annum,  refused  to  complete  the  pur- 
chase, in  consequence  of  which,  an  action  was  brought 
by  the  vendor;  and  although  he  offered  to  give  in 
evidence,  that  the  auctioneer  had  publicly  declared  from 
his  pulpit  in  the  auction-room,  when  the  estate  was  put 
up,  that  it  was  charged  in  the  manner  above  specified, 
yet  the  court  of  C.  B.  refused  to  admit  the  evidence,  as  it 
would  open  a  door  to  fraud  and  inconvenience,  if  an  auc- 
tioneer were  permitted  to  make  verbal  declarations  in  the 
auction-room,  contrary  to  the  printed  conditions  of  sale ; 
and  the  plaintiff  was  nonsuited.  And  this  rule  prevails 
in  favour  as  well  of  the  seller  as  of  the  purchaser  [n),  and 
it  equally  applies  to  a  sub-sale;  therefore,  if  A.  buy  at 
a  sale  after  a  formal  explanation  at  the  sale,  which  was 
heard  by  B.,  and  then  re-sell  to  B.,  the  first  declaration 
is  no  more  binding  upon  B.  than  A.,  and  therefore  A. 
cannot  enforce  the  contract,  as  explained  by  the  auc- 
tioneer, against  B.  {o). 

(k)  Saunders    v.   Musgrave,    6  3  Camp.  Ca.  285,  6  ;  Bradshaw  v. 

Barn.  &  Cres.  524  ;  9  Dowl.  &  R.  Bennett,  5  Carr.  &  Pay.  48. 

529.  (n)   Powell     v.    Edmunds,    12 

(/)  See  1  Jac.  &  Walk.  639.  East,  6. 

(m)  Gunnis   v.  Erhart,     1    H.  (o)  Shelton  u.  Livins,  2  Crompt. 

Black.  289  ;  see  Jones  u.  Edney,  &  Jer.  411. 
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10.  The  same  rule  of  course  prevails  in  equity,  where 
the  person  setting  up  the  parol  evidence  is  plaintiff. 
Upon  the  sale  of  an  estate  by  auction  the  particular  was 
equivocal  as  to  the  words :  l^ut  it  was  clear  the  pur- 
chaser was  to  pay  for  timber  and  timber-like  trees. 
There  was  a  large  underwood  upon  the  estate.  At  the 
sale,  the  article  being  ambiguous,  the  auctioneer  declared 
he  was  only  to  sell  the  land;  and  eveiy  thing  growing 
upon  the  land  must  be  paid  for.  The  defendant,  the 
purchaser,  insisted  he  was  only  to  pay  for  timber  and 
timber-like  trees,  not  for  plantation  and  underwood.  The 
declaration  at  the  sale  was  distinctly  proved ;  but  it  was 
determined  by  the  Court  of  Exchequer  that  the  parol 
eWdence  was  not  admissible  {p). 

1 1 .  Nor  when  the  seller  is  plaintiff  can  parol  evidence 
be  admitted  on  his  behalf,  of  the  declarations  at  the 
sale,  although  the  purchaser  by  the  written  agi'eement 
bind  himself  to  abide  by  the  conditions  and  declarations 
made  at  the  sale  {q). 

12.  So  if  the  particulars  of  sale  state  the  estate  to  be 
held  for  three  lives,  but  one  drop  before  the  sale,  and 
the  auctioneer  state  the  fact,  e\ddence  of  his  statement 
cannot  be  received  (/•).  The  Court  observed,  that  before 
the  sale,  the  auctioneer  ought  to  have  altered  the  parti- 
culars with  respect  to  the  lives  so  as  to  have  made  them 
conformable  to  the  fact. 

l.'i.  But  a  (luestion  has  been  raised,  whether,  if  by  a 
collateral  representation  a  party  be  induced  to  enter  into 
a  written  agreement,  different  from  such  representation, 
he  may  not  have  an  action  on  the  case  for  the  fraud 
practised  to  lay  asleep  his  prudence  {s  ) . 

(p)  Jenkinson  ?'.  Pcpys,  6  Ves.  (/•)    Bradshaw    v.    Bennett,    5 

iin.  330,  cited  ;   15  Ves.  jun.  o21,  Carr.  &  Payn.  48. 

stated.  (.•>■)  See   Powell     i'.    Edmunds, 

(<7)   Hig-ginson    v.  Clowes,    15  12  East,  6. 
Ves.  jun.  515,  vide  infra. 
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14.  And  if  in  truth  the  party  do  not  purchase  under 
the  conditions  of  sale,  although  he  do  bid  at  the  auction^, 
the  conditions  are  not  binding  upon  him:  as  where, 
before  the  sale  of  goods,  an  executor  agreed  that  a 
legatee  might  bid  at  the  auction  to  the  amount  of  his 
legacy,  and  set  off  the  purchase-money  to  that  extent ; 
it  was  held  that  the  legatee  so  becoming  a  purchaser 
was  not  bound  by  the  condition  of  sale  requiring  every 
purchaser  to  pay  his  purchase-money  (t). 

15.  And  if  the  purchaser  have  particular  personal  in- 
formation given  him  of  an  incumbrance,  or  of  the  nature 
of  the  title,  it  seems  that  the  parol  e\idence  may  be  ad- 
mitted (ti) .  It  may  therefore  be  proved  that  the  pur- 
chaser perused  the  original  lease  before  the  sale  (.v), 
as  that  does  not  contradict  the  particulars  of  sale ;  but 
after  such  evidence  is  received,  it  would  be  difficult  to 
act  upon  it  at  law,  against  a  direct  statement  in  the  par- 
ticulars that  is  to  bind  the  purchaser  to  the  knowledge  of 
a  fact  contrary  to  the  written  statement.  For  the  reading 
the  lease  at  an  auction  by  the  auctioneer,  is  no  excuse 
for  a  misdescription  of  the  terms  of  the  lease  in  the  par- 
ticulars of  sale  (9/).  Such  e\idence  may  be  used  in 
equity  as  a  defence  against  the  specific  performance,  if 
the  parol  variation  was  in  favour  of  the  defendant,  and 
the  plaintiff  seek  a  performance  in  specie  according  to 
the  written  agreement  (z). 

16.  It  should  be  borne  in  mind  that  in  contracts  for 
the  sale  of  real  estate,  an  agreement  to  make  a  good 

(#)  Bartlett  v,  Purnell,  4  Adol.  the   sale.      Ogilvie    v.  Foljambe, 

&  Ell.  792  ;  a  case  of  goods,  the  3  Mer.  53. 

seller  was  plaintiff.  (x)  Bradshaw  v.  Bennett,  5  Carr. 

(«)    Gunnis   v,  Erhart,    1  H.  &  Pay.  48. 

Black.  289;  and  see   Pember  v.  {y)  See  1  Bing.  N.  C.  379. 

JNIathers,  1  Bro.  C.  C.  52 ;  Fife  v.  (z)  Higginson   v,  Clowes,   tibi 

Clayton,  13  Ves.  jun.  546,  where  sup. 
the  particular  was  altered  before 
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title  is  always  implied  unless  the  liability  is  expressly 
excluded  (a). 

17.  A  condition  upon  a  sale  by  assignees  who  had  a 
defective  title,  that  the  purchaser  should  have  an  assign- 
ment of  the  bankrupt's  interest  under  such  title  as  he 
lately  held  the  same,  an  abstract  of  which  might  be  seen, 
was  held  to  be  a  sale  only  of  such  title  as  the  assignees 
had  {b). 

18.  But  the  mere  statement  in  a  condition  that  the 
seller  shall  deliver  up  certain  deeds,  which  are  all  the 
title  deeds  in  his  possession,  will  not  prevent  the  pur- 
chaser from  requiring  a  good  title  (c). 

19.  If  it  be  the  custom  in  a  public  auction-room  to 
paste  up  the  conditions  of  sale  in  the  room,  and  the 
auctioneer  announce  that  the  conditions  are  as  usual, 
they  will,  if  pasted  up  according  to  the  usual  custom,  be 
binding  on  the  purchaser,  although  he  did  not  see  them 
(d).  This  can  seldom,  however,  happen  upon  a  sale  of 
estates. 

20.  The  late  Mr.  Bradley  recommended,  that  where  it 
is  understood,  at  the  time  of  sale,  that  the  vendor  has 
only  a  doubtful  title,  a  pro^dsional  clause,  to  the  follow- 
ing effect,  should  be  inserted  in  the  conditions  of  sale 
and  articles  of  purchase  ;  which  would  be  sufficient,  he 
thought,  to  obviate  any  doubt  that  might  otherwise  arise 
at  the  sale : 

"  That  if  the  counsel  of  the  purchaser  shall,  on  the 
examination  of  the  title,  be  of  opinion  that  a  good  title 
and  conveyance  cannot  be  made  of  the  purchased  pre- 
mises, ^\^thin  the  time  limited  by  the  articles  for  carry- 

(«)  See  1  Mces.  &  Wcls.  (c)  Dick  v.  Donald,  1  Bligli, 
701.  N.  S.  655. 

(b)  Frcme  v.  Wright,  4  Madd,  (^0    Mesnard    v.    Aldridgc,    3 

364  ;  post,  ch.  8.  Esp.  Ca.  271  ;  By  water  v.  Rich- 

ardson, 1  Adol.  &  Ell.  508. 
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ing  the  same  into  execution ;  in  that  case,  the  same 
articles  shall  be  discharged,  and  not  further  proceeded 
in  on  either  side." 

2 1 .  A  stipulation  in  a  contract,  that  in  case  the  ven- 
dor cannot  deduce  a  good  title,  or  if  the  purchaser  shall 
not  pay  the  money  on  the  appointed  day,  the  agreement 
shall  be  void,  does  not  enable  either  party  to  vitiate  the 
agreement,  by  refusing  to  perform  his  part  of  it :  the 
seller  may  avoid  the  contract,  if  the  purchaser  do  not 
pay  the  money  ;  the  purchaser  may  avoid  it,  if  the  seller 
do  not  make  a  title  ;  or  the  contract  will  be  void,  if  the 
seller  cannot  make  a  title  ;  but  it  is  not  sufficient  for  him 
to  saij  that  he  cannot  {e). 

22.  The  estate  cannot  be  too  minutely  described  in' 
the  particulars ;  for  although,  as  Lord  Thurlow  observed, 
it  is  impossible  that  all  the  little  particulars  relative  to 
the  quantity,  the  situation,  &c.  should  be  so  specihcally 
laid  down,  as  not  to  call  for  some  allowance  and  con- 
sideration, when  the  bargain  comes  to  Ije  executed  ( /' ) ; 
yet,  if  a  person,  however  unconversant  in  the  actual  situ- 
ation of  his  estate,  will  give  a  description,  he  must  be 
bound  by  that,  whether  conusant  of  it  or  not  {(j). 

23.  Lord  Ellenborough  has  observed,  that  a  little 
more  fairness  on  the  part  of  auctioneers,  in  the  forming 
of  their  particulars,  would  avoid  many  inconveniences. 
There  is  always  either  a  suppression  of  the  fair  descrip- 
tion of  the  premises,  or  there  is  something  stated  which 
does  not  belong  to  them ;  and  in  favour  of  justice,  con- 
sidering how  little  knowledge  the  parties  have  of  the 
thing  sold,  much  more  particularity  and  fairness  might 

(e)  Roberts    v.  Wyatt,   2  Tau.  {g)  See    1   Ves.  jun.  213,  per 

268  ;   Rippingall  v.  Lloyd,  2  Nov.  LordThurlow ;  Schneider  t'.  Heath, 

&  Mann.  41U.  3  Camp.  Ca.506.  Seech. 7.  s.  3,4. 

if)  See  1  Ves.  jun.  224,  jier  infra. 
Lord  Thurlow. 
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be  expected.  The  particulars,  he  added,  are  in  truth 
Uke  the  description  in  a  poHcy  of  insurance,  and  the 
buyer  knows  nothing  but  what  the  party  communi- 
cates (/a). 

24.  In  one  case  (?)  the  conditions  of  sale  stated  a 
house  to  be  "  a  fi'ee  public-house."  The  lease  contained 
a  covenant  to  take  beer  from  the  lessors  ;  the  auctioneer 
read  over  the  whole  lease  in  the  hearing  of  the  bidders, 
but  he  stated  erroneously  that  the  covenant  had  been 
decided  to  be  bad.  The  purchaser  brought  an  action  to 
recover  his  deposit.  Lord  Ellenborough  said,  that  in 
the  conditions  of  sale  this  is  stated  to  be  "  a  free  piibhc- 
house."  Had  the  auctioneer  afterwards  verbally  con- 
tradicted this,  he  should  have  paid  very  little  attention 
to  what  he  said  from  his  pulpit.  Men  cannot  tell  what 
contracts  they  enter  into  if  the  written  conditions  of  sale 
are  to  be  controlled  by  the  babble  of  the  auction-room. 
But  here  the  auctioneer,  at  the  time  of  the  sale,  declared, 
that  he  warranted  and  sold  this  a  free  public-house. 
Under  these  circumstances,  a  bidder  was  not  bound  to 
attend  to  the  clauses  of  the  lease,  or  to  consider  their 
legal  operation. 

25.  Where  (k)  a  lot  was  described  on  a  plan  ^^^th  others, 
and  the  particulars  stated  that  this  lot  was  to  be  subject 
to  the  same  rights  of  way  and  passage,  and  other  rights 
and  easements  over  the  same,  as  were  then  enjoyed  under 
the  existing  leases  of  the  Crescent  houses,  it  was  held,  that 
the  sale  was  not  binding  upon  the  purchaser,  because  a 
way  over  the  lot  did  exist  for  the  Crescent  houses ;  but 
a  reference  to  the  other  part  of  the  particulars,  so  far 

(/()  See  3  Smith,  439;  and  see  (i)  Jones  t-.  Edney,  3  Camp.  Ca. 

Duke    of   Norfolk    v.  Worthy,    1       284  ;    Flight   v.  Bootli,    1    i^ing. 
Camp.  Ca.  ^37 ,  and  post.  Waring-      N.  S.  370. 

V.  Hoggart,  1  Ry.  &  Mood.  39.  (k)  Dykes  v.    Blake,   4   Bing. 

N.  C,  463. 
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from  throwing  any  light  upon  the  existence  of  the  way, 
would  tend  to  mislead  the  bidder  at  the  auction ;  for  the 
description  of  the  Crescent  houses  noticed  a  right  of 
way  over  another  part  of  the  estate,  but  not  this  right  of 
way ;  and  although  the  plan  was  referred  to,  it  contained 
no  trace  of  any  right  of  way  over  this  lot  for  the  use  of 
the  Crescent  houses,  except  a  carriage  sweep,  for  which 
provision  was  made.  There  was  a  way  over  the  lot  for 
the  use  of  another  lot,  clearly  marked  upon  the  plan, 
and  the  presence  of  this  was  considered  to  add  strength 
to  the  conclusion  that  none  other  was  intended  to  be 
reserved.  The  description  referred  to  of  the  Crescent 
houses,  stated  that  the  lease  of  one  of  them  might  be 
seen  at  the  attorney's  office,  and  would  be  produced  at 
the  sale. 

But  the  court  was  of  opinion  that  the  exception  of 
the  rights  and  easements  in  this  particular  lot,  and  the 
above  reference  to  the  lease,  did  not  impose  an  obliga- 
tion on  the  bidder  to  refer  to  the  lease  itself.  Whatever 
might  have  been  the  case,  if  the  particulars  had  been 
confined  to  matter  of  description  only,  the  court  thought 
that  as  there  w^as  a  direct  reference  and  appeal  to  the 
plan,  and  the  plan,  whilst  it  disclosed  one  way  altogether 
omitted  any  trace  of  the  way  in  question,  the  bidder  at 
the  auction  could  not  be  bound,  in  the  exercise  of  ordi- 
nary prudence  and  vigilance,  to  look  further ;  that  the 
inspection  of  the  plan  would  lull  all  suspicion  to  sleep, 
and  that  it  was  calculated  not  simply  to  give  no  informa- 
tion, but  actually  to  mislead.  Particulars  and  plans  of 
this  nature  should  be  so  framed  as  to  convey  clear  in- 
formation to  the  ordinary  class  of  persons  who  frequent 
sales  by  auction,  and  they  would  only  become  a  snare 
to  the  purchaser,  if,  after  the  bidder  has  been  misled  by 
them,  the  seller  should  be  able  to  avail  himself  of  expres- 
sions which  none  but  lawyers  could  understand  or  attend 


IN    PARTICULARS.  47 

to.  The  existence  of  the  way  was  not  sufficiently  dis- 
closed to  make  it  clear  to  persons  of  ordinary  vigilance 
and  caution,  and  the  contract  was  not  binding  upon  the 
bidder. 

26.  The  mere  exhibition  of  the  plan  of  a  new  street, 
at  the  time  of  the  sale  of  a  piece  of  ground  to  build  a 
house  in  the  line  of  the  intended  street,  does  not  amount 
to  an  implied  contract  to  execute  the  improvements 
exhibited  on  the  plan  where  the  written  contract  is  silent 
on  that  head  (/). 

27.  If  a  house  be  sold  with  all  the  lights  belonging  to 
it,  and  it  is  intended  to  build  upon  the  adjoining  gi'ound 
belonging  to  the  same  owner,  so  as  to  interfere  \\ith  the 
lights,  a  right  so  to  build  should  be  expressly  reserved ; 
it  will  not  do  to  describe  the  house  as  abutting  on  build- 
ing ground  belonging  to  the  seller  (m). 

28.  Where  there  is  a  dispute  between  two  pur- 
chasers at  a  sale,  who  have  obtained  their  conveyances, 
as  to  which  a  wall,  for  example,  belongs,  a  handbill  ad- 
vertising the  properties  for  sale,  which  was  circulated  in 
the  saleroom  before  and  at  the  time  of  sale,  and  was 
seen  by  the  party  against  whom  it  is  sought  to  be  used, 
or  his  agent  who  bought  for  him,  is  admissible  in  evi- 
dence to  prove  that  the  wall  was  reputed  to  belong  to 
the  property  of  the  other  purchaser  {n). 

29.  The  reading  the  lease  at  the  auction  by  the 
auctioneer,  is,  as  we  have  seen,  no  excuse  for  a  misde- 
scription of  the  terms  of  the  lease  in  the  particulars  of 
sale  (0). 

(Z)  Feoffees  of  Heriot's    Hos-  (m)  Swanborough  v.  Coventry, 

pital  V.  Gibson,  2  Dow.  301  ;  sec  9  Bing-.  305,  2  Moo.  &  S.  362. 

Compton  V.  Richards,  1  Price,  27;  (»)  Murley    r.    IM'Dermott,    3 

Beaumont    v.  Dukes,    Jac.    422 ;  Nev.  &  Per.  356. 

Blanchard  v.  Bridges,  4  Adol.  &  (o)  1  Uing.  N.  C.  379 ;    Jones 

Ell.  176  ;  Squire  v.  Campbell,  1  v.  Edney,  supra,  p.  45. 
Myl.  &  Kee.  459. 
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30.  And  where  a  lease  is  sold  by  auction,  the  pur- 
chaser is  not  bound  to  complete  his  purchase  if  any  part 
of  the  buildings  demised  have  been  removed,  although 
he  heard  the  lease  read,  and  the  particulars  did  not  com- 
prise the  building  in  question  (p). 

31.  In  a  case  where  the  original  lease  contahied  a 
power  of  re-entry  if  certain  trades  were  carried  on  upon 
the  property,  and  the  lessee  granted  under-leases  con- 
taining no  such  stipulation,  and  upon  a  sale  by  the 
assignee  of  the  original  lessee,  the  conditions  of  sale 
stated  the  covenant  in  the  original  lease,  and  that  such 
covenant  would  be  inserted  in  the  under- leases  to  be 
granted  to  the  purchasers,  but  no  mention  was  made 
whether  the  covenant  was  inserted  in  the  under-leases 
already  granted,  the  purchaser  was  allowed  to  recover 
his  deposit  from  the  auctioneer  (q).  Lord  Tenterden 
observed,  that  he  was  of  opinion  that  it  is  the  duty  of 
every  person  truly  and  honestly  to  represent  that  which 
he  is  to  sell.  A  careful  man  and  a  lawyer  looking  at 
these  conditions  of  sale  might  ask  what  were  the  terms 
of  the  leases  which  had  been  granted :  The  purchaser  is 
informed  by  the  statement  in  the  conditions,  that  the 
original  lessee  is  restrained  from  carrying  on  these  ob- 
noxious trades,  and  that  in  the  leases  to  be  granted  to 
him  a  similar  covenant  is  to  be  entered  into.  None  but 
a  very  careful  person  would  suppose  that  it  could  be 
doubtful  whether  the  persons  to  whom  under-leases  had 
already  been  granted  were  bound  in  the  same  manner. 
He  was,  therefore,  clearly  of  opinion  that  the  plaintiff 
could  not  be  bound  to  take  the  title. 

32.  In  stating  an  estate  to  be  of  any  given  "clear" 

(^9)Grang-erv.Wornis,4Camp.  (r/)  Waring  v.Uoggart,  1  Ry. 

Ca.  83  ;  see   1  Bing-.   N,  C.  379  ;  &  Mood.  39  ;  see  Flight  v.  Booth, 

and    see    Tomkins    v.  White,     3  1  Bing.  N.  C.  370. 
Smith,  435. 
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yearly  rent,  the  parties  should  attend  to  the  meaning  of 
the  word  "  clear,"  in  an  agreement  between  buyer  and 
seller  ;  which  is  clear  of  all  outgoings,  incumbrances,  and 
extraordinar}^  charges,  not  according  to  the  custom  of 
the  country,  as  tithes,  poor-rates,  church-rates,  &c., 
which  are  natural  charges  on  the  tenant  (;•). 

33.  As  we  have  already  seen,  the  statement  that  the 
property  is  in  lease  binds  the  purchaser  to  the  covenants 
in  the  lease  {s) ;  but  unusual  ones  should  of  course  be 
stated. 

34.  Where  the  agreement  was  to  sell  the  lease  of  a 
public  house,  described  as  held  at  a  certain  net  annual 
rent  under  common  and  usual  covenants,  it  was  held  that 
the  contract  was  binding  upon  the  purchaser,  although 
the  lease  contained  a  covenant  to  pay  the  land-tax, 
sewers  rate,  and  all  other  taxes,  and  a  proviso  for  re- 
entry if  any  business  but  that  of  a  victualler  should  be 
carried  on  in  the  house  {t). 

35.  And  in  Barraud  v.  Archer  {u),  where  the  par- 
ticulars of  sale  described  the  estate,  which  was  in  the 
Isle  of  Ely,  as  consisting  of  fen  land,  and  as  being  let  to 
a  tenant  at  the  yearly  rent  of  165/.,  and  stated  that  the 
lessor  allowed  the  cau-brink  tax  and  land-tax :  it  ap- 
peared that  the  estate  was  also  subject  to  other  taxes  for 
embanking  and  draining,  under  a  local  public  act  of 
Parliament,  and  as  they  were  not  mentioned  in  the  par- 
ticulars, the  purchaser  claimed  a  compensation  for  them. 
On  the  part  of  the  seller,  it  was  insisted  that  there  was 
no  misrepresentation,  and  that  the  particular  expressly 
mentioned  that  the  estate  was  fen  land,  and  enumerated 
all  the  taxes  which  the  landlord  allowed  to  the  tenant, 

(r)  Earl  of  Tyiconnel  r.  Duke  (/)  Bennett  r.  Wornack,  7  Barn. 

of  Ancaster,   Ambl.  '237  ;    '2  \'es.  Cress.   ()'27  ;    1    Man.    ic    Ry. 

500.  644. 

{$)  Supra, -p.  17.  (»)  -2    Sim.   433;    2    Rus8.    &. 

Myl.  751. 
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and  that  it  was  not  usual  to  state  the  taxes  which  the 
tenant  paid.  The  Vice-Chancellor  held  that  the  pur- 
chaser was  not  entitled  to  a  compensation  (a?). 

But  if  there  be  a  misrepresentation^  of  course  the  pur- 
chaser w^ould  be  entitled  to  a  compensation. 

36.  Where  the  particulars  did  not  state  that  the 
annuity  oifered  for  sale,  which  was  payable  out  of  the  tolls 
of  Waterloo-bridge,  was,  as  in  fact  it  was,  redeemable, 
and  the  bridge  act  had  no  such  provision,  the  purchaser 
was  held  entitled  to  recover  his  deposit,  for  sellers  should 
be  strictly  bound  to  disclose  the  real  nature  of  the  sub- 
ject of  the  contract  (y). 

37.  So  where  leasehold  houses  were  sold  by  auction 
and  described  as  a  well-secured  rental  for  about  fifteen 
years,  with  reversionary  interest,  and  no  notice  was  taken 
of  an  act  of  Parliament  which  gave  power  to  a  company 
to  purchase  the  property,  the  purchaser  was  held  not  to 
be  bound  by  the  sale,  for  he  never  intended  to  contract, 
and  did  not  contract  to   purchase  the  mere  right  to 

/pompensation  (;:•). 
/-  38.  We  have  hitherto  considered  cases  of  alleged  mis- 
description, where  the  question  simply  w^as  whether  the 
property  was  properly  described.  But  it  is  common  for 
sellers  to  guard  against  misdescriptions  and  errors  by  an 
express  condition  that  they  shall  not  annul  the  sale,  but 
that  a  compensation  shall  be  given  for  the  difference  in 
value.  Such  a  condition  however  does  not  extend  to 
fi'audulent  errors. 

39.  This  was  decided  by  Lord  EUenborough  in  a  case 
where  the  estate  was  stated  in  the  particulars  to  be  ahout 
one  mile  from  Horsham.  It  turned  out  that  the  estate 
was  between  three  and  four  miles  from  that  place.  Upon 
an  action  brought  by  the  purchaser  for  recovery  of  the 

(x)  See  LoidTownsend  i'.Gran-  (2)  Ballard  v.  Way,  1  Mees.  k 

ger,  2  Sim.  436,  cited.  Wels.  520. 

{y)  Coverley t',  BurreU,/?osi?.  c.  7, 
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deposit,  it  was  insisted  that  the  effect  of  the  misdescrip- 
tion was  saved  by  the  condition,  which  provided  that  no 
error  or  misstatement  should  vitiate  the  sale.  But  Lord 
Ellenborough  said,  that  in  cases  of  this  sort  he  should 
always  require  an  ample  and  substantial  performance  of 
the  particulars  of  sale  unless  they  were  specifically  qua- 
lified. Here  there  was  a  clause  inserted,  providing  that 
an  error  in  the  description  of  the  premises  should  not 
vitiate  the  sale,  but  an  allowance  should  be  made  for  it. 
This  he  conceived  was  meant  to  guard  against  uninten- 
tional errors,  not  to  compel  the  purchaser  to  complete 
the  contract  if  he  had  been  designedly  misled.  He 
therefore  left  it  to  the  jury,  whether  this  was  merely  an 
erroneous  statement,  or  the  misdescription  was  wiKully 
introduced,  to  make  the  land  appear  more  valuable  from 
being  in  the  neighbourhood  of  a  borough  town.  In  the 
former  case,  the  contract  remained  in  force,  but  in  the 
latter  case  the  plaintiff  was  to  be  relieved  from  it,  and 
was  entitled  to  recover  back  his  deposit.  The  plaintiff 
had  a  verdict ;  so  that  the  jury  must  have  thought  the 
misdescription  fraudulent  (a). 

40.  And  of  course  in  equity,  if  the  error  be  not  a  fair 
subject  for  compensation,  a  specific  performance  will  be 
refused,  although  the  misdescription  arose  simply  fi'om 
negligence ;  for  equity  will  enforce  a  sale  with  a  compen- 
sation for  a  slight  unintentional  misdescription,  although 
there  is  no  such  condition,  and  will  not  assist  the  seller, 
where  there  is  such  a  condition,  if  the  misdescription  is 
an  important  one.  In  Stewart  v.  AUerton  (b),  where  a 
lease  at  rack-rent  was  described  as  one  at  a  ground-rent, 
Lord  Eldon  treated  the  case  just  as  if  there  had  been  no 
such  condition.     The   subject  of  the  contract,  he  ob- 

(a)  Duke  of  Norfolk  i\  Worthy,       &  Bca.   377  ;  Stewart  ?•.  Alliston, 
1  Camp.  Ca.  337  ;  see  Fenton  v.      1  Mer.  26 ;  Trower  v.  Newcome, 
Brown,  14  Ves.  jun.  144  ;   1  Ves.      3  Mer.  704, 
{b)   1  Mer.  2(y. 
E  2 
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served,  did  not  answer  the  vendor's  description  of  it, 
and  that  in  a  point  so  material  as  to  exclude  the  doc- 
trine of  compensation,  which  ought  never  to  be  applied 
to  a  case  like  the  present.  He  refused  an  injunction ; 
and  added,  that  even  if  a  court  of  law  should  judge  other- 
wise as  to  the  representation,  he  should  have  great  diffi- 
culty in  decreeing  a  specific  performance,  where  the 
description  was,  at  the  best,  of  so  ambiguous  a  nature, 
that  it  could  not  with  certainty  be  known  what  it  was  that 
the  purchaser  imagined  himself  to  be  contracting  for. 

41.  So  in  the  case  of  Powell  v.  Doubble  (c),  a  house 
was  described  in  the  particulars  of  sale  as  a  brick-built 
dwelling-house.  It  turned  out  that  the  house  was  built 
partly  of  brick  and  partly  of  timber,  and  that  some  parts 
of  the  exterior  were  composed  of  only  lath  and  plaster, 
and  that  there  was  no  party -wall  to  the  house.  Shortly 
after  the  sale  the  ancient  chimneys  fell  inwards  through 
the  house,  but  it  was  not  proved  to  what  this  was  attri- 
butable. There  was  the  usual  condition,  that  misde- 
scriptions should  be  the  subject  of  allowance.  The  case 
was  heard  upon  bill  and  answer,  and  the  bill  was  dis- 
missed with  costs,  as  the  Vice-Chancellor  was  of  opinion 
that  such  a  description  means  that  the  house  was  brick- 
built  in  the  ordinary  sense,  and  that  it  was  not  a  subject 
for  compensation. 

42.  And  even  at  law,  if  the  description  be  of  pro- 
perty not  wholly  ])elonging  to  the  seller,  and  the  part 
not  belonging  to  him  is  an  essential  part,  the  case  will 
not  fall  within  the  condition,  although  there  be  no  fraud, 
but  mere  error  ;  neither  can  a  purchaser  be  compelled 
to  take  another  property,  with  a  compensation,  in  lieu 
of  that  by  error  described  in  the  particulars. 

43.  Thus  in  a  case  at  7iisi  prms  (d),  where  the  parti- 

(c)  MS.  V.  C.  15  June  1832.  (d)  Leach  v.  Mullett,  3  Car.  & 

Pay.  115. 
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ciilars  stated  one  of  the  houses  to  be  No.  4  instead  of 
No.  2,  although  the  names  of  the  occupiers  were  cor- 
rectly stated,  and  the  houses  Nos.  2  and  4  were  of  the 
same  description,  but  the   latter  was  in  rather  better 
repair    than   the    former,    the   purchaser    brought    an 
action  for  his  deposit,  insisting  upon  his  right  to  rescind 
the  contract,  notwithstanding  the  condition  under  con- 
sideration.    Best,   C.  J.,  agreed  with  the  rule  as  laid 
down  by  Lord  EUenborough,  and  said  that  if  it  was  a 
mere  error,  or  misstatement  from  error,  it  was  cured 
by  the  conditions.     If  it  was  pure  mistake,  not  preju- 
dicing the  party,  it  would  be  cured  by  the  conchtions ; 
but  he  thought  that  auctioneers  ought  to  be  narrowly 
watched,  lest,  under  the  idea  of  mistake,  they  covered 
material  matters  ;    but  if  the    description  was  of  any 
other  property  than  that  intended  to  be  sold,  though  it 
was  made  by  error,  the  conditions  did  not  cure  it.     If 
the  purchaser  had  intended  to  buy  the  house  sold,  not- 
withstanding the  misdescription,  he  should  have  thought 
that  the  jury  would  be  justified  in  finding  a  verdict  for  the 
defendant,  for  he  should  not  suffer  the  purchaser  to  take 
advantage  of  a  mistake  by  which  he  was  not  i)rejudiced. 
44.  In  a  case   {e)  in  which   a   sale  l)y  auction  was 
made  under  a  power  in  an  annuity  deed,  and  the  estate 
was  described  as  a  substantial  brick  building  and  two 
plots  of  ground,  the  whole  estimated  to  let  at  .3.^  /.  per 
annum,  and  the  conditions   stated  that  one  of  the  plots 
could  not  be  properl}-  identified  by  the  seller,  but  the 
purchaser  was  to   accept  by  the  description  only  con- 
tained in  the  conveyance  of  it,  and  there  was  the  com- 
mon condition  as  to  errors, — the  plot  not  identified  could 
not  be  found,  and  the  property  was  not  what  is  called 
a  substantial  brick  building,   and  would  not  fetch   the 
rent  stated, — the  ])urchaser  was  allowed  to  recover  his 

(^)  Rolnn.son  r.  Musgrovc,  2  Mood.  t*v:  Kob.  9'2. 
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deposit.  The  Chief  Justice  was  of  opinion,  that  if  any 
substantial  part  of  the  property  had  no  existence  or 
could  not  be  found,  the  purchaser  might  rescind  the 
contract  in  toto,  even  if  the  seller  was  not  guilty  of  any 
fraudulent  misrepresentation  in  that  respect :  deficiency 
in  value  might  be  fit  matter  for  compensation,  but  not 
the  total  absence  of  one  of  the  things  sold.  With  refer- 
ence to  the  general  description,  was  that,  the  learned 
judge  asked  the  jury,  a  hona  fide  description  or  not?  If 
thc}^  thought  it  an  exaggerated  description,  quite  beyond 
the  truth,  and  that  the  seller  was  not  acting  bona  fide 
when  he  gave  it,  that  circumstance  alone  would  entitle 
the  purchaser  to  rescind  the  contract,  notwithstanding 
the  language  of  the  condition  as  to  errors. 

45.  In  another  recent  case  (/*),  where,  upon  a  sale  by 
auction,  the  above-mentioned  condition  was  inserted  in  the 
conditions  of  sale,  it  appeared  that  the  house  was  lease- 
hold, but  that  a  small  yard  mentioned  in  the  particulars 
was  not  included  in  the  lease,  but  was  held  from  year  to 
year  at  a  separate  rent ;  and,  although  it  did  not  appear 
that  the  sellers,  who  had  recently  acquired  the  premises, 
were  aware  of  the  fact ;  yet,  as  the  yard  was  proved  to 
be  an  essential  part  of  the  premises,  and  was  held  only 
from  year  to  year,  instead  of  for  the  term  in  the  house 
as  stated  in  the  particulars,  and  at  a  separate  rent,  the 
Court  held  clearly  that  the  defect  was  not  matter  of 
compensation. 

46.  And  where  the  misdescription,  although  an  unin- 
tentional one,  is  such  as  would  induce  a  person  to  bid 
who  really  wanted  the  subject  as  described,  and  not  the 
subject  as  it  exists,  or  perhaps  in  other  words,  where 
there  is  a  substantial  misdescription,  it  will  not  fall 
within  the  condition. 

(/)  Dobell  V.  Hutchinson,  3  v.  Oddy,  2  Crompt  &  Mees. 
Adol.  &  Ell.  355;   and  see  Mills      103. 
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47.  Thus  in  a  late  case  (^),  where  the  premises  were 
described  in  the  printed  particulars  of  sale,  on  the  back 
of  which  the  purchaser  had  signed  the  memorandum  of 
the  contract,  as  calculated  for  an  extensive  business  in 
carpets,  haberdashery,  drapery,  paper,  floor-cloth,  up- 
holstery, grocery,  tea-trade,  or  coach-building.  The  pre- 
mises were  situated  in  the  Piazza,  Co  vent-garden.  The 
particulars  also  stated,  "  that  no  offensive  trade  is  to  be 
carried  on  :  they  cannot  be  let  to  a  coffee-house  keeper 
or  working  hatter."  There  was  the  usual  condition  as 
to  mistakes,  &c.  not  vitiating  the  contract.  The  lease 
was  produced  at  the  sale,  and  the  pro\'iso  for  re-entry 
partially  read :  which  circumstance  was  used  only  to 
negative  any  wilful  concealment  or  misrepresentation 
by  the  seller  of  the  terms  of  the  lease.  The  pro\dso 
for  re-entry  extended,  amongst  other  things,  to  the 
premises  being  used  for  various  specified  trades,  or 
as  a  shop  or  place  for  the  sale  of  any  provisions  what- 
ever. It  was  held  that  the  purchaser  might  rescind 
the  contract.  The  Court  treated  the  case  as  standing 
clear  from  any  fraud,  and  took  the  description  to  have 
originated  either  from  ignorance,  inadvertence,  or  acci- 
dent. The  question  therefore  simply  was,  whether 
the  misdescription  fell  within  the  condition.  It  was 
extremely  tUfficult,  the  Chief  Justice  observ'ed,  to  lay 
down  from  the  decided  cases  any  certain  definite  rule 
which  should  determine  what  misstatement  or  misde- 
scription in  the  particulars  should  justify  a  rescinding 
of  the  contract,  and  what  should  be  the  ground  of  com- 
pensation only.  All  the  cases  concur  in  this,  that  where 
the  misstatement  is  wilful  or  designed  it  amounts  to 
fraud,  and  such  fraud,  upon  general  principles  of  law, 
avoids  the  contract  altogether.  But  with  respect  to 
misstatements  which  stand  clear  of  fraud,  it  is  impos- 

{(j)  Flight  V.  Booth,  1  Bing.  N.  S.  370. 
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sible  to  reconcile  all  the  cas'es ;  some  of  them  laying  it 
down  that  no  misstatements  which  originate  in  careless- 
ness, however  gross,  shall  avoid  the  contract,  but  shall 
form  the  subject  of  compensation  only ;  Duke  of  Nor- 
folk V.  Worthy,  Wright  v.  Wilson ;  whilst  other  cases 
lay  down  the  rule,  that  a  misdescription  in  a  material 
point,  although  not  proceeding  from  fraud,  is,  in  a  mate- 
rial and  substantial  point,  so  far  affecting  the  subject 
matter  of  the  contract  that  it  may  reasonably  be  sup- 
posed that,  but  for  such  misdescription,  the  purchaser 
might  never  have  entered  into  the  contract  at  all;  in 
such  case  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  the  clause  of  com- 
pensation. Under  such  a  state  of  facts,  the  purchaser 
may  be  considered  as  not  having  purchased  that  which 
was  really  the  subject  of  the  sale,  as  in  Jones  i'.  Edney, 
where  the  misdescription  was  held  to  be  fatal  (I).  It 
api^eared  to  the  Court  that  a  lease  which  was  described 
as  containing  a  restriction  against  offensive  trades,  and 
a  lease  containing  restrictions  not  only  against  offensive 
trades,  but  also  against  some  trades  that  are  inoffensive, 
were  not  one  and  the  same  thing,  but  a  tUfferent  sub- 
ject matter  of  contract ;  and  that  where  a  man  pur- 
chases by  the  former  description,  it  may  very  well  be 
supposed  that  he  would  not  have  become  the  purchaser, 
whether  he  bought  for  the  purpose  of  carrying  on  trade 
upon  the  premises  himself  or  for  money  investment,  if 
he  had  known  the  lease  had  contained  the  larger  and 
more  extensive  restrictions,  and  the  purchaser  was  held 
not  to  be  bound  by  the  sale,  but  entitled  to  recover  his 
deposit. 

(I)  The  Chief  Justice  referred  to  Jones  v.  Edney,  and  Waring  v. 
Hoggart,  as  authorities  that  misdescription  by  negligence  only  would 
vitiate  the  sale  ;  but  in  neither  of  these  cases  does  there  appear  to  have 
been  the  above  condition. 
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48.  And  in  the  case  of  Dykes  r.  Blake  {h)  already  re- 
ferred to,  where  a  right  of  way  over  the  lot  sold  was  not 
described  so  as  to  bind  the  purchaser,  there  was  the 
usual  condition  as  to  misdescriptions,  &c.  The  lot  was 
described  as  "  a  first-rate  buikhng  plot  of  ground,"  and 
as  having  an  extended  frontage ;  and  it  was  held  that 
this  w^as  not  a  subject  of  compensation  within  the  con- 
dition. The  Court  observed  that  the  purchaser  might 
safely  conclude,  as  the  seller  intended  him  to  conclude, 
that  he  might  purchase  the  whole  lot  for  the  purposes  of 
building.  But  the  direction  of  the  way  claimed  would 
render  the  close  altogether  useless  for  the  very  pur- 
pose for  which  it  was  known  to  be  purchased. 

49.  And  although  there  be  this  condition  providing  a 
compensation,  yet  the  sale  will  be  void  if  from  the  nature 
of  the  case  no  estimate  can  be  made  of  the  diminution 
in  value.  Thus  where  a  reversion  was  sold  after  the 
death  of  a  person  aged  iSG,  in  case  he  should  not  have 
children,  and  it  turned  out  that  he  was  only  64,  Lord 
Tenterden  held  that  the  sale  was  void.  He  said  that  in 
the  case  of  a  reversion  simply  expectant  on  the  death  of 
an  individual,  if  a  mistake  be  made  in  his  age,  a  compen- 
sation may  be  made  under  the  condition,  for  the  dif- 
ference of  value  may  be  computed;  but  where  there  is 
an  additional  contingency,  such  as  that  of  the  birth  of 
future  children,  in  this  case  the  difference  of  age  alters 
the  likelihood  of  the  contingency,  and  in  such  a  case 
therefore  no  estimate  can  possibly  be  made  of  the  differ- 
ence in  value  between  the  thing  described  and  the  thing 
sold,  and  the  contract  itself  nuist  be  vacated  (/). 

.')0.  And  in  Flight  v.  Booth  (A-),  where  the  covenants 
restricting  the  trades  were  not   truly  stated,  the  Chief 

(h)  Supra, -^.Ab;  4  Bing.  x\.  C.  &  Malk.  194;  3  Carr.  &  Pay. 
476.  339. 

{i)  Sherwood  v.  Robins,  1  Mood.  {k)  1  Bing.  N.  C.  378,  379. 
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Justice  asked  how  the  condition  could  govern  such  a 
misstatement  as  that,  what  action  at  law  could  be  framed 
upon  it  ?  It  would  at  least,  he  added,  involve  the  pur- 
chaser in  great  difficulty. 

51.  And  the  case  of  Stewart  v.  AUerton,  before 
quoted,  may  perhaps  also  be  referred  to  this  head,  for 
Lord  Eldon  thought  the  difference  between  an  estate 
let  upon  a  ground  rent  and  one  let  at  rack  rent  was  not 
a  subject  for  compensation  (/). 

52.  So  far  the  points  appear  to  be  settled,  but  as  the 
reader  will  have  observed,  a  difference  of  opinion  seems 
to  have  prevailed  upon  this  (jeneral  point,  viz.,  whether  a 
misdescription  in  an  important  respect  is  fatal  where  it 
is  occasioned  by  carelessness  or  error  and  not  by  fraud. 
In  addition  to  the  opinions  expressed  in  the  cases  already 
quoted  there  are  other  authorities  on  this  head. 

53.  Thus  in  Wright  v.  Wilson  {m),  where  the  action 
was  brought  to  recover  the  deposit  on  account  of  a  mis- 
description, and  there  was  the  usual  clause  as  to  misde- 
scriptions, it  appeared  that  the  particulars  of  sale  referred 
to  a  map  as  containing  the  description  of  the  estate,  and 
in  that  map  a  turnpike  road  was  set  out  immediately 
adjoining  the  premises  ;  whereas  it  turned  out  that  there 
was  no  turnpike  road  within  a  quarter  of  a  mile,  and  that 
what  on  the  face  of  the  map  appeared  as  a  turnpike- 
road  was,  in  fact,  a  mere  footpath. 

There  was  no  evidence  on  either  side  to  show  how  the 
misdescription  had  originated,  although  it  is  said  to 
have  arisen  from  the  miscoppng  of  a  map  {n).  Mr. 
Justice  Parkj  after  referring  to  the  case  of  the  Duke  of 
Norfolk  V.  Worthy,  said  that  he  should  direct  the  jury 
that  if  the  misdescription  was  a  wilful  and  designed  one, 
and  had  been  inserted  by  any  one  employed  to  make  the 

(0  Supra,  p.  51  ;  1  Mer.  26.  {n)  See  6  Carr.  &  Pay.  734. 

(m)  1  Mood.  &  Rob.  207. 
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plan  or  connected  ^vith  the  sale,  that  would  be  a  fraud 
adopted  by  the  vendors,  and  consequently  would  annul 
the  bargain  altogether,  although  the  vendors  themselves 
might  not  have  been  aware  of  the  misdescription.  But 
if  the  jury  thought  that  the  misdescription  had  originated 
in  error,  then  however  gross  the  negligence  of  the  vendors 
might  he,  he  w^as  of  opinion  that  they  were  bound  to  find 
their  verdict  for  the  vendors.  Supposing  even  that  the 
mistake  were  so  important  as  the  purchaser's  counsel 
offered  to  prove  it  to  be,  still  the  purchaser  must  abide 
the  event  of  haWng  bought  an  estate  \^•ithout  looking  at 
it,  and  subject  to  the  condition  in  question.  He  was 
further  of  opinion,  that  the  onus  of  proving  the  fraud 
lay  on  the  purchaser,  the  presumption  of  law  being 
against  fraud. 

54.  Again  (o),  where  a  house  was  sold  by  auction  as 
held  by  a  low  ground  rent,  viz.,  at  a  ground  rent  of  15^.^ 
per  annum,  and  in  truth  the  house  and  three  others 
were  comprised  in  an  original  lease  at  35  ?.  a  year,  and 
there  was  the  usual  clause  as  to  errors  of  description,  the^ 
Learned  Judge  at  nisi  pritis  put  the  question  as  being 
whether  this  was  a  wilful  misdescription  by  the  sellers 
or  by  some  of  their  agents,  or  a  mistake.  He  should 
say  that  it  was  a  wilful  misdescription,  and  that  there 
was  no  doubt  about  it.  Tlie  purchaser  had  a  right  to 
avoid  the  sale  unless  the  jury  should  think  the  misde- 
scription arose  from  mistake.  This  was  a  misdescrip- 
tion which  would  materially  enhance  the  value. 

55.  We  cannot  fail  to  perceive  that  the  strong  leaning 
of  the  Courts  is  properly  against  the  seller  where  the 
misdescription  is  an  important  one,  and  not  fairly  a 
subject  for  compensation.  The  opinion  expressed  in 
Wright  V.  Wilson,  that  if  there  be  error  only,  the  pur- 
chaser will  be  bound,  however  gross  the  negligence  of 

(o)  Mills  V.  Oddy,  6  Carr.  &  Payn.  728. 
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the  seller  may  have  been,  has  not  been  followed,  nor  can 
the  onus  of  pro\ing  the  fraud  altogether  be  thrown  upon 
the  purchaser  where  there  is  a  gross  misdescription. 
For  gross  negligence  may  well  be  held  tantamount  to 
fraud,  where  a  seller  issues  an  actual  description  of  his 
property,  and  limits  his  responsibility  by  such  a  condi- 
tion, and  a  jury  would  be  warfanted  in  coming  to  the 
conclusion  that  there  was  fraud,  from  the  facts,  viz.  the 
means  of  knowledge,  the  duty  imposed  upon  the  seller 
to  use  due  diligence,  the  description  varying  in  important 
matters  from  the  actual  state  of  the  property,  and  the  ten- 
dency of  the  misdescription  to  mislead  a  purchaser  whom 
it  may  be  said  compensation  w^ould  not  compensate.  It 
is  not  like  a  case  where  the  seller  should  say,  '  I  do  not 
choose  to  inquire;  I  have  described  the  property  as  I 
believe  it  to  be,  and  if  any  one  buy,  he  must  take  it  whe- 
ther it  answer  the  description  or  not,  only  with  a  com- 
pensation.' But  in  these  cases  the  purchaser  has  a  right 
to  presume  that  the  seller  is  acting  bond  fide,  and  has 
used  due  diligence.  The  condition,  as  the  Court  ob- 
served in  Flight  v.  Booth,  vdll  comprehend  a  case  where 
there  is  half  an  acre  more  or  less  than  is  described,  or 
cases  which  resolve  themselves  into  simple  cases  of  that 
nature  {p).  This  is  no  doubt  clearer,  where  the  condi- 
tion pro\ides  for  a  compensation  to  be  paid  to  either 
the  purchaser  or  the  seller,  as  the  case  may  be,  than 
where  it  applies  only  to  a  compensation  to  the  purchaser ; 
for  the  former  condition,  which  is  the  usual  one,  forbids 
the  construction  that  the  seller  is,  by  gross  negligence, 
to  misdescribe  the  property  and  then  to  claim  an  addi- 
tional price  for  some  advantage  which  he  has  omitted  to 
mention ;  and  the  like  construction  must  prevail,  whe- 
ther the  compensation  be  payable  to  the  purchaser  or  to 
the  seller. 

(;;)  1  Bing.  N.  C.  378. 
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56.  Where  the  timber  and  other  trees  are  to  1)e  taken 
by  the  purchaser  at  a  valuation,  it  should  be  stated 
accurately  for  what  trees  he  is  to  pay. 

57.  In  a  case  where  there  w^ere  several  lots,  it  was 
stated  after  two  of  them,  that  the  timber  on  them  was  to 
be  paid  for.  The  particulars  were  silent  as  to  the  timber 
on  the  other  lots,  wiiich  was  of  considerably  greater 
value ;  but  there  was  a  general  condition  that  all  the 
timber  and  timber-like  trees,  down  to  1.9.  per  stick  in- 
clusive, should  be  taken  at  a  fair  valuation.  The  pur- 
chaser of  the  lots,  to  which  no  statement  was  annexed, 
claimed  the  timber  without  papng  for  it ;  and  the 
^Master  of  the  Rolls  thought  that  a  purchaser  might  be 
so  fairly  impressed  -svith  that  idea,  notwithstanding  the 
general  condition,  that  he  refused  to  compel  him  to 
perform  the  contract  according  to  the  seller's  con- 
struction (</). 

58.  But  although  it  should  be  merely  stipulated  that 
the  purchaser  shall  pay  for  timher,  yet  he  must  pay  for 
trees  not  strictly  timber,  if  considered  so,  according  to 
the  custom  of  the  country  (r) ;  and  in  one  case,  where 
by  the  condition  it  was  expressed  that  all  timber  and 
timber-like  trees  should  be  taken  at  a  valuation,  the 
purchaser  was  held  Kable  to  pay  for  certain  pollards  (.v). 

59.  It  is  proper,  also,  to  make  some  provision  as  to 
articles  not  properly  fixtures.  Lord  Hardwicke  said,  that 
if  a  man  sells  a  house  where  there  is  a  copper,  or  a 
brewhouse  where  there  are  utensils,  unless  there  was 
some  consideration  given  for  them,  and  a  valuation  set 

{q)  Higginson    r.   Clowes,    15  (s)  Rabbett  r.  Raikes,  Wood- 

Ves.jun.  516.  fall   L.  &  T.  224,   6th  ed. ;    and 

(?)  Duke  of  Chandos  V.  Talbot,  see  Aubrey   v.   Fisher,    10   East, 

2  P.  Wms.  601  ;  Anon.  Ch.  25  446. 
July  1808. 
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upon  them,  they  would  not  pass  {t).  But  in  the  absence 
of  any  stipulation,  common  fixtures  would  pass  to  the 
purchaser  under  the  common  conveyance  (ii) ;  unless  it 
could  be  collected  from  the  context  that  they  were  not 
intended  to  pass  :  as  if  a  conveyance  be  made  of  an  iron- 
foundry  and  a  dwelling-house,  together  with  all  grates, 
boilers,  bells,  and  other  fixtures  in  and  about  the 
dwelling-house ;  the  enumeration  of  the  fixtures  in  the 
house  will  prevent  the  fixtures  in  the  foundry  from 
passing  (.v). 

60.  If  a  seller  wish  to  protect  himself  against  the 
production  of  deeds  not  in  his  possession,  he  must  state 
distinctly  his  intention,  for  a  condition  that  the  seller 
should  deliver  an  abstract  and  deduce  a  good  title  was 
held  to  authorise  the  purchaser  to  require  the  deeds  to 
be  produced  to  verify  the  abstract,  although  they  were 
not  all  in  the  seller's  possession ;  and  in  the  condition  to 
deliver  up  to  the  purchaser  all  the  title  deeds  and 
copies  of  deeds  or  other  documents  in  the  seller's  cus- 
tody, it  was  expressed,  "  but  that  he  should  not  be 
bound  to  produce  any  original  deed  or  other  documents 
than  those  in  his  possession  and  set  forth  in  the  abstract." 
It  was  observed,  that  it  by  no  means  follows  that  the 
vendor  cannot  prove  his  title  because  he  has  not  in  his 
possession  all  the  deeds  necessary  for  that  purpose.  It 
could  not  therefore  have  been  inferred  by  the  purchaser 
that  the  restriction  as  to  the  liabiHty  to  deliver  up  cer- 
tain deeds,  was  to  apply  to  the  liability  to  produce  them 
for  the  purpose  of  proving  the  title,  and  if  that  inference 

(t)  Ex  parte  Quincey,  I  AtkA7  8.  2  Adol.  &  Ell.  167  ;  Hitchman  v. 

(u)  Colegrave  t».  Dias  Santos,  Walton,  4  Mees.  &  Wels.  409. 

2  Barn.  &  Cress.  76 ;  3  Dowl.  ^  (a:)  Hare  v.  Horton,  5  Barn.  Sc 

R.  255;  Ex  parte  Lloyd,  1  Mont,  Adol.  715  ;  see  Birch  v.  Dawson,  2 

&  Ayr.  494 ;  Longstaff  v.  Meag-oe,  Adol.  &  Ell.  37 ;  a  case  upon  a  will. 
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was  not  obviously  to  be  drawn  from  the  conditions,  a 
court  of  equity  ought  not  to  compel  a  purchaser  to  take 
the  estate  without  a  title.  There  was  nothing  in  the 
conditions  of  sale  sufficient  to  lead  the  purchaser  to 
understand  that  he  would  have  no  right  to  have  any 
e^ddence  of  any  title  to  the  land  sold,  unless  the  vendor 
should  happen  to  be  in  possession  of  deeds  sufficient  for 
that  purpose,  a  circumstance  of  which  the  purchaser 
could  know  nothing.  Whether  that  was  the  intention 
of  the  vendor  or  not  was  immaterial,  if  he  did  not 
take  proper  means  to  explain  such  intention  to  the 
purchaser  {i/). 

61.  And  there  must  be  express  conditions  where  the 
seller  intends  to  throw  upon  the  purchaser  the  expense 
of  searches,  of  making  out  the  representation  to  atten- 
dant terms,  or  of  the  assignment  of  them,  or  the  expense 
of  travelling  to  a  distant  place  to  examine  the  abstract 
with  the  deeds  or  the  like. 

62.  Where  the  title-deeds  cannot  be  delivered  up,  some 
provision  should  be  made  as  to  the  expense  of  the  at- 
tested copies,  and  the  covenants  to  produce  them,  which 
will  othenvise  fall  upon  the  vendor  (z) ;  and  where  the 
estate  is  sold  in  many  lots,  and  the  title-deeds  are 
numerous,  nearly  the  whole  purchase-money  may,  per- 
haps, be  exhausted.  In  one  case,  the  lots  w^ere  more 
than  200,  and  the  copies  came  to  2000  Z. 

63.  If  the  estate  is  leasehold,  and  the  vendor  cannot 
procure  an  abstract  of  the  lessor's  title,  this  fact  should 
be  stated  in  the  conditions  {a). 

64.  A  purchaser  of  a  leasehold  estate  must  covenant 

(?/)  Southby  V.  Hutt,  2  Myl.  &  Esp.     Ca.    640,    n.      See    jiost. 

Cra.  207.  c.  9. 

[z)  Dare  1'.  Tucker,  6  Vcs.  jun.  (a)  Sec  j)ost.  cli.  10;  and  sec 

460;    and    Berry   v.   Young-,    2  Denew  r.  Deverell,  3  Camp.  451. 
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with  the  vendor  to  indemnify  him  against  the  rent  and 
covenants  in  the  lease,  although  lie'  is  not  expressly  re- 
quired to  do  so  by  the  conditions  of  sale  (h) ;  and  it  will 
not  vary  the  case  that  he  is  hot  entitled  to  any  co- 
venants for  title ;  for  example,  where  the  sale  is  by  an 
executor  of  an  assignee  (c) ;  but  assignees  of  a  bankrupt 
selling  a  lease  which  was  vested  in  him,  cannot  require 
the  purchaser  to  ienter  into  such  it  'c6v6haiit' for  their 
indemnity  oi^  the  indemnity  of  the  bankrupt  (d).     *   * '  ^ ' 

65.  And  although  a  purchaser  is  not  required  by  tlie 
conditions  of  sale  to  give  an  indemnity  against  the  rent 
and  covenants,  and  an  assignment  is  actually  executed 
without  any  indemnity  being  given  ^  3?'^t,elvlen  a  verbal 
agreement  by  the  purchaser,  before  the  'said,"  to  secure 
such  indemnity,  will  be  earned  into  a  specific  execution, 
if  it  be  distinctly  proved  (^).     '--       .-..■,;.      .; 

66.  Where  a  vendor  is  onl}'"ah'y  si^fefe  of  Id  leasehold 
estate,  and  is  not  bound  by  covenant  to  pay  the  rent, 
and  perform  the  covenants' iii  the  lease,  his  liability  to 
to  do  so  ceases  upon  Ms  Assigning  the  estate  over  (/), 
and  consequently,  in  such  case,  there  is  not  anj^thing 
for  a  purchaser  to  inderimify  against.'  It  has  lately  l3een 
decided  that  the  assignee  is  liable  to  indemnify  the  lessee 
who  assigned  to  him  against  hrenches  duHni/  the  time 
he   fthe  assigneej   is  in  possession,  "'oXXhoM^^  'he''1iia,fe 

'B^p,.,C,^.\^l.Ex,parte^.lM4^,^.  m'^^^nvHU-^  -hII  to   uliM.nn 

3  MoilloY.,67:  ^nd  see  post.  ch.  (e)  Pemljer  v.  Mathers,  1  Bio. 

4,  as  to  the  obligation  of  a  pur-  C  C.  52;  and  see  jjost.  ch,  3. 

chaser  of  an  equity  of  redemption  (./)  See:  1  Treat.  Eq.  2d.  ed.  p. 

to  indemn'ify'the  vendor  against  350^' and  Fonbl.  n.'(^)  iiirf*;' and 

the  mortgage-money.  see  Taylor  v.  Shum,  1  Bos.  &  Pull. 

(c)  '  Staines  v.Mon-is,  1  Ves.  &  21;  -Fagg  v.   Dobie,    3 '  You.  & 

Beaiti.fi.''^    (|^.l  I-  ./I-..-  =./  C<rf.  96.'  -i   .,.     !..,('.    .vi 

(cZ)'Wnkiris  v:'"Fi-y;M    Mer.  /    ^i.mM 
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not  covenanted  to  indemnify  the  lessee  {g),  but  not  fur- 
ther {h). 

&J.  And  an  assignment  to  hold  subject  to  the  pay- 
ment of  the  rent  and  to  the  performance  of  the  cove- 
nants in  the  lease,  will  not  operate  as  a  covenant  so  as 
to  bind  the  assignee  after  he  has  assigned  over  (i). 

0,%.  It  should  always  be  stated  in  the  conditions,  that 
the  conveyance  shall  be  prepared  hy  and  at  the  expense 
of  the  purchaser  {]{). 

69.  The  usual  condition,  "  that  if  the  purchaser  shall 
fail  to  comply  with  the  conditions,  the  deposit  shall  be 
forfeited,  and  the  proprietors  be  at  liberty  to  re-sell  the 
estate ;  and  the  deficiency,  if  any,  by  such  sale,  together 
with  all  charges  attending  the  same,  shall  be  made  good 
by  the  defaulter,"  should  never  be  omitted.  It  forms 
a  lien  on  the  estate  for  the  purchase-money,  &c.,  and  if 
the  purchaser  do  not  comply  with  the  conditions,  the 
vendor  may,  by  virtue  of  this  stipulation,  re-sell  the 
estate,  and  recover  the  deficiency  and  charges  from 
the  purchaser  (/).  And  if  the  money  produced  by  the 
second  sale  exceed  the  original  purchase-monej^  the 
purchaser  who  has  violated  the  agreement  will  not  be 
entitled  to  the  surplus,  but  the  vendor  himself  will  be 
entitled  to  retain  it. 

70,  It  is  now  usual  to  stipulate,  that  in  case  of  default 
by  the  purchaser  he  shall  forfeit  the  deposit,  and  that  the 
amount  of  the  expenses  of  a  re-sale,  &c.,  shall  be  reco- 
verable'^/a-  stipulated  damages.     Upon  such  a  stipulation 

{y)  Burnett  v.  Lynch,  5  Barn.  (//)  See  ;jo5/.  cli.  4,  l.'L 

&   Cress.    589;    8    Dowl.    k    H.  (/)  Ex  parte   Hunter,    6   Yes. 

368.  jun.  94;  and   see    Moss   r.  Mat- 

(/i)  Mills  V.  Harris,    1  Nev.  L  thews,  3  Ves.  jun.  279  ;   Merteus 

Per.  569,  cited  ;  sec  Beale  v.  San-  t'-  Adcock,  4  Esp.  Cas.  251  ;  sed 

ders,  3  Bing-.  N.  C.  850.  '-'^'^^e  7  Ves.  jun.  275.  See  Greaves 

(i)  Wolvcrido-e    v.    Steward,    3  v.  A.slilin,  3  Camp.  Ca.  466. 
Nev.  k  Scott,  561. 
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Lord  Tenterden  held  at  nisi  2)riuSi  that  whether  the  term 
used  was  penalty  or  liquidated  damages,  a  party  who 
claims  compensation  for  default  should  only  be  allowed 
to  recover  what  damage  he  had  really  sustained.  He 
confined  his  opinion  to  contracts  not  under  seal ;  instru- 
ments in  that  form  might,  perhaps,  receive  a  different 
construction  (w?).  But  in  a  later  case  before  Best,  C.  J., 
he  expressed  a  different  opinion, — that  whether  a  con- 
tract be  under  seal  or  not,  if  it  clearly  states  what  shall 
be  paid  by  the  party  who  breaks  it  to  the  party  to  whose 
prejudice  it  is  broken,  the  verdict  in  an  action  for  the 
breach  of  it  should  be  the  stipulated  sum  (n) .  But  which- 
ever be  the  correct  opinion,  a  jury  may,  without  proof  of 
damage,  give  the  whole  sum  named.  This  observation 
applies  to  a  stipulation  that  the  deposit  shall  be  forfeiu-d 
and  belong  to  the  seller  as  stipulated  damages.  Where 
the  expenses  of  the  re-sale,  &c.,  are  stipulated  for,  the 
measure  of  damages  would  be  those  expenses,  &c. 

71 .  But  a  condition,  that  if  the  purchaser  shall  neglect 
or  fail  to  comply  with  any  of  the  conditions,  the  deposit 
shall  be  forfeited  as  liquidated  damages,  to  Ije  retained 
by  the  seller,  with  power  to  him  to  rescind  the  contract  | 
and  re -sell,  and  the  deficiency  to  be  made  good  by  the  \ 
purchaser,  does  not  preclude  the  seller  from  maintaining 
an  action  for  general  damages,  where  the  purchaser 
breaks  off  from  the  contract  altogether.  It  applies  in 
case  of  a  breach  of  any  of  the  particular  conditions  (o). 

72.  If  the  purchaser,  after  breaking  the  condition, 
become  bankrupt,  and  the  estate  is  re-sold'  at  a  loss,  the 
expenses  of  the  sale^  &e.,  being  in  the  nature  of  unliqui- 
dated damages,  cannot  be  proved  under  the  commission  ; 
but  as  the  vendor  has  a  lien  on  the  estate,  he  may  apply 

(m)  Rundal  v.  Everest,  1  Mood.      &  Payn.  240. 
&Malk.  41.  (o)  Icely  v.  Grew,    6  Nev.   & 

(«)  Crisdee  v.  Bolton,    3  Carr.      Man.  467. 
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the  money  produced  by  the  last  sale  of  the  estate,  first, 
in  payment  of  those  articles  which  it  is  just  he  should 
receive,  but  which  he  could  not  prove  under  the  bank- 
ruptcy ;  then  towards  payment  of  the  original  purchase- 
money  ;  and  the  balance  may  be  proved  under  the  com- 
mission (7;). 

73.  In  a  recent  case  (</),  a  leasehold  house  and  furni- 
ture had  been  sold  for  4,3/0  /.  and  the  assi(/nment  was 
e.vecnted,  but  neither  it  nor  the  lease,  nor  possession,  had 
been  delivered ;  and  the  purchaser  declining  to  com- 
plete the  contract,  the  sellers  brought  an  action  and 
recovered  the  whole  amount  of  the  purchase-money  and 
costs.  The  purchaser  became  a  bankrupt,  and  the 
assignees  took  possession  of  the  house.  The  seller  then 
sold  the  house  and  furniture  at  a  considera]:)le  loss ;  and 
Lord  Eidon  considered  that  they  were  entitled  to  a  lien 
for  the  amount  of  the  sale  and  costs,  and  to  a  proof  for 
the  difference,  although  it  was  insisted  that  they  were 
concluded  by  their  action. 

74.  Where  a  time  is  allowed  l^y  the  conditions  ob- 
viously for  the  purchaser  s  convenience,  although  not 
so  expressed,  it  will  be  held  to  be  confined  to  him. 
This  Avas  decided  upon  the  sale  of  goods — hemp — by 
auction,  where  the  condition  was,  that  the  goods  were 
to  be  cleared  in  fourteen  days  at  the  purchaser's  ex- 
])ense ;  and  it  was  held  that  this  was  an  allowance  to 
the  purchaser,  and  that  the  seller  was  bound  to  deliver 
the  hemp  immediately  on  demand  (r). 

175.  The  other  provisions,  which  ought  to  be  inserted  in 
conditions  of  sale,  are  so  well  known  as  not  to  require 
notice. 

{p)  Ex  pnrfc  Hunter,  6  Vcs,  (q)  Ex  parte  Lord  Seafortli,   1 

jiin.  94;  Bowles  v.  Rogers,  iiitl.      Rose,    HOG;    ex  par/c    Cjtle,    1 
95,  n.;    1  Cooke,  1-33  ;  sec  Hope      Glyn  &  Jam.  '3'2X 
V.  Booth,  I  Barn.  5;  Adol.  .307.  (r)  Hagedorn  v.  Laing,  GTaiinf. 

514,  1  Marsh.  162. 
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76.  Although  a  vendor  ought,  by  proi>er  conditions, 
to  be  relieved  from  -  obvious  difficulties  and  from  ex- 
penses which  may  be  unfairly  pressed  as  against  him, 
l3ut  wliich  a  purchaser,  if  left  to  bear  them,  would  take 
care  should  fall  lightly  upon  himself,  yet  the  general 
practice  between  vendor  and  purchaser  should  be  ad- 
hered to  as  near  as  may  be.  In  some  instances,  for 
example,  the  sale  for  the  iirst  time  of  houses  in  a  town 
which  has  long  been  the  property  of  one  family,  pur- 
chasers may  be  found  to  purchase,  subject  to  any  con- 
ditions which  the  seller  may  think  fit  to  impose ;  yet, 
in  the  general  run  of  sales,  unusual  conditions  alarm  or 
disgust  parties  or  their  solicitors,  and  they. stay  away 
from  the  sale,  or,  if  they  purchase,  they  interpose  every 
possible  obstacle  m  the  way  of  the  title  as  a  set-oif 
against  the  hard  conditions  to  which  they  were  com- 
pelled to  subscribe.  The  common  conditions  of  sale 
will  always  be  found  to  facilitate  the  completion  of  the 
purchase,  where  the  seller;  has*  a  good ;  titlse.  1,11        ;    -  ^ 

"]*].  Immediately  after  sale  of  an  estate  by  auction, 
an  agreement  (.s)  to  complete  the  purchase  should  be 
signed  by  the  parties  or  their  agent,  because  sales  by 
auction  of  estates  are  within  the  statute  of  frauds  {i) ; 
and  consequently,  the  contract  could  not  be  enforced 
against  either  of  the  parties  who  had  not  signed  an 
agreement  {li).  Although  a  man  purchase  several  lots, 
yet  a  distinct  contract  arises  upon  each  lot,  and  conse- 
quently if  no  lot  is  of  the  value  of  20/.  no, stamp  is  neces- 
sary, although  altogether  they  are  of  more  value  {x) ; 
but  they  may  all  be  comprised  in  one  agreement. 

78.  An  auctioneer,  however,  as  the  agent  of  the  pur- 

{s)  See  a  form  of  an  agreement,  form  of  an  agreement,  Appendix^ 

Appendix,  No.  5.  No.  6.     .\\vju  »  \r.. 

(0  See  post,  cli.  3.  (x)    Emmerson    \i.    Heelis,    2 

(m)    See  post,    ch.   3,       See  a  Taunt.  38. 
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chaser,  which  for  tHi^  piirpose' iii  law  he  is,  may  bind 
hiiti'  to  the  bidding,  by  signing  for  him  ;  if  therefore  he 
ptit  down  the  purchaser's  name  as  the  buyer,  and  the 
amount  of  the  bidding' o})posite  to  the  lot  in  the  parti- 
culars and  conditions  of  sale,  or  mak(»  an  entry  in  his 
books  of  all  the  requisite  particulars,  the  purchaser  will 
be  bound.  And  oil  the  other  hand,  the  auctioneer's 
receipt  for  the  deposit  may  amount  to  an  agreement^ 
binding  upon  the  seller,  if  it  contain  the  names  of  the 
seller  and  purchaser,  the  description  of  the  estate  sold 
and  the  price,  and  refer  to  the  conditions  so  as  to 
enable  the  Court  to  read  them.  For  in  either  case,  the 
memorandum,  eaatry^  or  receipt  by  the  auctioneer,  must 
in  itself,  or  with  the  particulars  or  other  paper  which  it 
embodies^  by  a  reference,  contain  all  the  particulars 
recjuircd  to  the  validity  of  a  written  agreement.  But 
this  subject  properly  belongs  to  the  third  chapter,  in 
Which  the  Statute  of  frauds  is  considered;  to  which^ 
th^ri^forey  the  reader- is  referred.  I  ma}'  here,  however, 
observe,  that  an  auctioneer  signing  an  agreement '  as  in 
his'ci^l'ii  nanie^  :ftiay  show  that  it  was  really  on  behalf  of 

!N>   -biiiril   to  'iii)\r.]r'  ■)iij  niilliv/  -nj;  "H    , 
b->Tf(>hc)   -id    tor;    hilj(V)    V)ivnU()-)    ■)({l    . /\1iV)l)p')yi 

ii;    i)'M!i;i'    ton    |)j:iI    'ul  7    -i;  fiiu;      mI  ;    ;  .    vnilhi    ' 
.'lt)l   IjH') /'»•  -ji-julnijcj  Jij;iii    i.  (I:iiin(iil.' 

t-im-)  bin;  .lol    ,l-)i;';   jftE|ClT10.NrJtV>.j):Mii.r.    r.,!!)-!.  1    :    , 

'     '     '"''•'  DlSPbSIt  AND 'r'uildUXSE  MONEY. 
f(l'»lir>Tlij|;     Mill   Ml   Irt^-ifiiiiii  '■)     )il    Hi:    /) 

l|H|       r;l'.    1(.     Il'V-'l,       'J  ■     ->         I   l/iz/j. (I.  )    .■,■■'.!!   W-         '■    ■      . 

1,  Auctioneer  liable  ij   no  an-  i     4.   Amount    of   commission    on 
Ihority.  \  snlc. 

3.  JfHile  defeated  bij  his  nccjli-  |     ^-   ^^''onnt  for  fndbuj  a  pur- 
fjcncc,  not  entitled  to  com-  cliaser. 

tnission,  '      6.    If  hen  it  is  iniijable. 
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9. 

10. 
11. 
12. 

1:3. 

14. 

15. 

16. 
17. 

18. 

21. 
23. 


Agent  biddiiKj  hcijojid  his  au- 
thority. 

Agent   to  sell  not  entitled  to 
receive  the  money. 

Auctioneer  cannot  (jive  credit. 

Set-off. 

Remittance  by  seller  s  direc- 
tion. 

Purchaser  may  stop  his  check 
if  contract  void. 

Must   not  pay    agent    before 
the  fixed  time. 

tiellcrs  direction  to  pay  third 
2)erson  binding. 

Deposit  is  part  payment. 

Auctioneer    to    retain  it  till 
contract  completed. 

Interpleader  by  auctioneer  in 
equity. 

At  laio. 

Loss  by  insolvency  of  auc- 
tioneer falls  on  seller. 


25. 
26. 

27. 

28. 

29. 

30. 

31. 

32. 
33. 

34. 


Auctioneer  liable  xvhere prin- 
cipal not  disclosed. 

Not  liable  to  interest. 

May  pay  to  insolvent  prin- 
cij)al. 

Payment  to  agent  payment  to 
principal. 

Deposit  invested  by  Court  at 
risk  of  seller. 

Where  loss  by  sale  cannot  be 
tliroivn  on  purchaser. 

Seller  not  bound  by  investment 
ivithout  his  assent. 

Waver    of  j^ny'fiGnt    of   de- 
posit. 

No  election  to  forfeit  deposit. 

Forfeiture  of  deposit  relieved 
against. 

Seller    to   repay  deposit   al- 
though his  bill  dismissed. 


1 .  It  frequently  happens  that  estates  advertised  to  be 
sold  by  auction,  are  sold  by  private  contract,  instead  of 
being  brought  to  the  hammer,  and  the  sale  is  not  an- 
nounced to  the  public  till  the  day  fixed  for  the  auction, 
and  even  sometimes  not  till  the  auctioneer's  appearance 
in  the  auction-room.  Notice  of  an  intended  sale  by 
auction  is  said  to  be  a  contract  with  all  the  world  :  and 
the  parties  to  whom  the  notice  is  addressed  ought  not  to 
be  put  to  the  expense  and  trouble  of  attending  the  auc- 
tion unless  the  sale  is  to  take  place.  It  should  be  stated, 
therefore,  in  the  advertisements,  that  the  estate  will  be 
sold  by  auction  at  the  place  and  time  fixed  upon^,  sinless 
2)reviousIj/  sold  hij  lyrivate  contract ;  in  which  case  notice 
of  the  sale  shall  be  immecliatehj  giveii  to  the  public :  and 
notice  should  be  given  accordingly. 

2.  If  an  auctioneer  sell  an  estate  without  a  sufficient 
authority,  so  that  the  purchaser  cannot  obtain  the  benefit 
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of  his  bargain,  he  (the  auctioneer)  will  be  compelled  to 
pay  all  the  costs  which  the  purchaser  may  have  been  put 
to,  and  the  interest  of  the  purchase-money,  if  it  has 
been  unproductive  (a),  for  there  being  no  principal  who 
is  responsible,  the  auctioneer  is  answerable  as  principal, 
otherwise  the  purchaser  would  have  no  remedy  {h). 

3.  And  if  an  auctioneer  do  not  insert  usual  clauses  in 
the  conditions  of  sale,  whereby  the  sale  of  the  estate  is 
defeated,  he  cannot  recover  any  compensation  from  the 
vendor  for  his  services ;  and  it  is  immaterial  that  he  read 
over  the  conditions  of  sale  to  the  seller,  who  ai)proved  of 
them.  The  same  rule  of  course  applies  to  negligence 
generally  on  the  part  of  the  auctioneer,  whereby  the 
sale  is  defeated  (c). 

4.  Tlie  auctioneer  is,  of  course,  entitled  to  a  fair  remu- 
neration for  his  labour ;  the  amount  must  generally  de- 
pend upon  private  agi'eement,  although  where  there  is 
no  special  .agreement,  and  there  is  a  particular  commis- 
sion commonly  charged,  and  the  seller  was  aware  of  the 
custom,  that  would  no  doubt,  in  most  cases,  be  the 
measure  of  the  tdlowance  (d).  It  would  be  difficult,  in 
any  case,  to  recover  an  unw^arrantable  or  exorbitant 
commission.  Upon  large  sales  tliis  difficvdty  is  mostly 
obviated  by  making  a  contract  l^eforehand  with  the  auc- 
tioneer. Mr.  Justice  Lawrence,  upon  one  occasion, 
observed,  that  considering  the  gi'cat  sums  of  money 
Avhicli  auctioneers  were  paid  for  i)reparing  particidars 
and  selling  estates,  they  ought  to  be  more  correct. 
They  contended  some  time  ago,  he  added,   that  they 

(a)  Bratt  v.  Ellis,  MS.;  Jones  (c)  Dcnew  v.  Dcvcrall,  3 Camp. 

V.  Dyke,  MS.  App.  Nos.  7  and  8;  ,Ca.  451  ;    Jones  r.   Nanncy,    13 

and    see    Nelson    v.  Aldridge,    2  Price,  7(i. 

Stark.  Ca.  435.  {d)  See    Maltby  r.  Christie,   J 

(A)  See  Gaby  v.  Driver,  2  You.  Esp.  Ca.  340. 
&  Jcrv.  549. 
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were  entitled  to  have  ^he  full  stiiTir  iof  5 i. : per* cetit.  com- 
inissioiiv>eve<nj'if*d  likan  advertised  an  estate  to  be  sold 
by  auction,  and  it  was  afterwards  sold  by  private  con- 
tract ;  and  then  they  contended  for  half  the  full  com- 
mission {(').  i    -!>    •  : 

5.  If  several  land-agents  are  employed  l-o  sell  an  estate, 
one  who  finds  a  purchaser  may  be  entitled  to  a  commis- 
sion for  so  doing,  although  the  purchase  is  made  of 
another  of  the  agents,  who  receives  Ms  commission ;  but 
the  jury  are  not  bound  to  givfe  what  is  termed  the 
usual  commission  for-  findings  a'  purchaser,  viz.,  •■  two  per 

cent.  (/).  :M;i;-ri;;   M/;^^    '■  ■,     ;i    ifwl '•;>;;•/  - 

:!  '6;  If  an  agent  for  ^ale  of  an  estate  is  to' be  paid  a  per 
centage  on  the  sum  obtained,  he  cannot  i^eoover  his 
commission  until  the  money  is  received  by  the  principal. 
If,  therefore,  it  is  paid  into  the  bank  vmder  an  Act  of 
Parlimuent,  by  the  authority  of  which  the  prGj^erty  was 
purchased,  the  commission  is  not  recoverable  until  at 
least  thie  seller'sorightitonth^i  moriey;afe  -ascertained,'  and 
it  is  owing  to  his  wilful  default  that  he  has' not' received 

/.  If  'an  attorac)^  or ^^gfent  btd  morfe  for  tin  estate  th'an 
he  was  empowered  to  do,  he  himself  would  be  liable  ;  but 
it  seems  that  his  principal  would  not -(A);-  But  unless 
he  were » expressly  limited  as  to  price,  atid  n^t' enabled: to 
go  beyond;  the  hmits  of  his  authority,  hi^  principal  would 
be  bound  (^?):■•i  -xlJ   to  nnoiliiir,   >'i!   ni  up-)/  >  ii/ivtif,  ■)■■'* 

8-  Where  the  iTrindpal '  d^d'nies '  th^  ^ authbrlty,' '  ^nd'  the 
agent  as  compelled  to  perform  the  agreement  himself, 
because  he  caiinot  pjcove  the  commission,  he  ma^yafter- 

(e)  3  !$nuth,  440  (,1806).'  (/t)  See   Ambl.   498;    10  Ves. 

(/),  Mun'ay  -v.  Currie^  ,(7iiC&rjj.i  j un.  400. 

&  Payn.  584.      .    »    ,  ,tf;'^  i    ^nri'^  (i)  Hicks  r.  Hankin,  4  Esp.  Ca. 

(g)  Bull  v.,  Pjice,  7  Bing>.  237  ;  114.     See  East  India  Company  v. 

5  Moo.  ik  Pay.  2.  Hensley,  1  E.sp.  Ca.  112. 
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waitls  file  a  bill  against  his  7>pincipal ;  and  if  the  princi- 
pal-deny  the  authority,  tin  is&\ie  will  be  directed  to  try 
the  fact ;  and  if  the  authority'  be*  prcn^edy  the  prinGi})al 
will  be  compelled  to  take  the  estate  at  tlie  sum  which  he 
authorised  the  agent  to  bid  (A').  If  the  agent  make:  the 
agi'eenient  in  that  character,  and  his  authority  is  denied, 
and  he  pays  the  deposit,  he  may  recover  it  back  in  his 
ownnameiif'^igood  title  cannot  be  made  (/).  If  the 
agencybeiestd^lished,  the  agent  will  be  compelled  to 
transfer; the  henefit  of' i the.  contract  ito:  his  principal, 
although  he  made  the  contract  in  his  own  name,,  and 
swears  that  it  was  on  his  own  account  (m). 

^.  An  agent  employed  to  sell  has  no  authority  as  such 
to  receive  payment  of  the  purchase-money  («); 

iiijO^iAnd  if  an  auctioneer  being  authorised  to  receive, 
give  credit  to  the  vendee,  or  take  a  bill,  or  other  security, 
for  the  purchase  money,  it  is  entkely  at  his  own  risk  : 
the  vendor  can  compel  him  to  pay  the  money  («^),  As 
between  aa.  agent  for  the  seller  and  a  purchaser,  it  seems 
that  an  ageaat  with  an  unchsclosed  principal  may  vary  the 
terms  of  payment  after  the  sale  is  completed:  the  princi- 
pal inaj^  interfere  at  ai^^  time  before  payment,  but  not 
to  rescind  what  has  been  before  done.  This  is  essential 
to  tlise  safety  of  the  purchasers.  But  if  a  man  sell,  act- 
ing i  ad  <hbrak€r,i  the  moment  the  sale  is  completed  he  is 
f H,mtm  officii i  i.|The  terms'  of  tli^  icontradt  cannot  then 
be  altered  except  by  the  authority  of  the  principal  (j)). 

.ill  li.i'But  if  th«  sellei'iis  hidebted  to  his  agent,  w^liom  he 
aUthonisesi  to  receive  the  money  lOufe  of  ^l^eh  he  intends 

No.  9.  Kob.  ;3-26. 

;/  V'        .'»i'    ''t^    1    •       .,  (o)  Williams   f.  i\Iillih<?ton,   1 

(0   Langs  troth   v.  Toulnnn,    3  ^                                      *      ' 

c/,    n     AAr                   ."ni'.u.i  II.  Blackst.  81.     Sec  Wiltshire  r. 

Staik.  Ca.  145.  ,    .. 

^                            '  "11    '^  Sims,  1  Camp.  Ca.  '2.38. 

(m)  I>eo.s  1',  Nuttali,  1  lUiss.  &  (;>)  Sec  Blackburn  v.  Scholes, 

Myl.  53;  2  iMyl.  &  Kcc.  819.  '2  Camp.  Ca.  343. 
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the  agent  should  pay  himself,  the  purchaser  to  the 
extent  of  the  agent's  debt  against  the  seller  may  dis- 
charge the  purchase-money  by  setting  it  off  in  account 
with  the  agent,  if  he  is  indebted  to  the  purchaser ;  for 
this  can  make  no  difference  to  the  seller  if  the  agent 
takes  care  to  receive  in  cash  the  balance  due  to  the 
seller.  A  person,  however,  who  does  not  take  the  ordi- 
nary and  proper  course  of  paying  the  whole  in  money 
must  take  care  to  be  able  to  prove  that  the  agent  is  in 
this  situation.  If,  therefore,  he  pa}^s  by  a  settlement  in 
account,  he  takes  upon  himself  the  risk  of  being  able 
to  show  the  debt  due  from  the  principal  to  the  agent, 
and  the  specific  circumstances  under  which  the  agent 
was  appointed  to  receive  the  money  (p). 

12.  If  the  seller  direct  the  purchaser  to  remit,  or  pay 
the  purchase-money  in  a  particular  manner,  as  by  the 
post,  or  to  a  banker's,  the  purchaser  so  remitting  or 
paying  the  money  will  be  discharged,  although  it  l)e  lost, 
if  he  have  used  due  caution  in  the  transaction  (g). 

13.  If  a  purchaser,  instead  of  paying  the  deposit  in 
cash,  give  a  cheque  for  it,  and  he  might  have  recovered 
the  deposit  if  paid  on  account  of  a  misdescription  for  ex- 
ample,—^the  cheque,  though  not  given  without  considera- 
tion, may  be  avoided  ;  and  therefore  he  may  successfully 
defend  an  action  upon  the  cheque  (r). 

14.  If  a  purchaser  pay  his  money  to  the  agent  of  the 
vendor  before  the  time  when  the  latter  is  authorised  to 
receive  it,  he  makes  that  agent  his  own  for  the  purpose 
of  pa}  ing  over  the  money  to  the  right  owner  (s) . 

15.  If  the  seller  for  a  valuable  consideration  direct 

(;;)   Barker   v.   Greenwood,    2  (>■)  Mills   v.  Oddy,    6  Can-.  & 

Yon.  &  Coll.  414.  Payn.  728. 

((/)  Warwick  r.  Noakes,  Peake's  (s)  See    Parnther   v.  Gaitskill, 

Ca.  67  a;    Hawkins  v.  Rutt,   ib.  13  East,  432. 
186  ;  Eyles  r.  Ellis,  4Bino-.  112. 
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his  agent  to  pay  over  the  proceeds  of  the  sale  to  a  third 
person,  he  cannot  revoke  the  order  (f). 

10.  A  deposit  is  considered  as  a  payment  in  part  of 
the  purchase-money  {y),  and  not  as  a  mere  pledge, 
which  was  also  the  rule  of  the  civil  law  where  money 
was  given ;  but  if  a  ring  or  the  like  was  given  b}'  way 
of  earnest  or  pledge,  it  was  to  be  returned  (:t). 

17.  The  auctioneer  should  not  part  with  the  deposit 
until  the  sale  be  carried  into  effect  (v/) ;  because  he  is 
considered  as  a  stakeholder,  or  depositary  of  it  (z).  In 
a  late  case,  where  the  auctioneer  was  also  the  attorney 
of  the  seller,  and  paid  over  the  money  to  the  seller,  after 
he  knew  that  objections  to  the  title  had  been  raised,  an 
action  against  him  for  the  deposit  was  sustained,  but 
the  Judges  cautiously  abstained  from  pointing  out  the 
duty  of  an  auctioneer  in  any  other  case  (a).  How- 
ever, in  a  later  case,  where  the  auctioneer  had  paid  over 
the  deposit  to  the  vendor,  without  any  notice  from  the 
purchaser  not  to  do  so,  and  before  any  defect  of  title 
was  discovered,  it  was  held  that  the  purchaser  (the  title 
being  defective)  might  recover  the  deposit  from  the  auc- 
tioneer (b).  For  the  paj'ment  of  the  deposit  depends 
upon  the  want  of  a  good  title  being  made  out.  If  a 
good  title  is  not  made  out,  the  purchaser  becomes 
entitled  to  his  deposit ;    and,  in  strictness,  an  action 

(t)  Metcalf  u.  C'loudi,  2  Mann.  Esp.  Ca.  640,  n. ;  Spurrier  v.  El- 

&  Uyl.  178.  dertou,    5  Esp.  Ca.    1  ;    and    sec 

(?<)  Pordage  v.  Cole,   1  Saiind.  j>osi.  cli.  10. 

319;    sec    Main    v.   Mclbourn,  4  {z)  Jones  v.  Edney,  cor.  Lord 

Ves.  jnn.  7'20 ;    Klinitz  r.  Surry,  Ellcnboroug-h,  4  Dec.  181'2. 

5  Esp.  Ca.  207  ;  Ambrose  v.  Am-  («)  See   Edwards    v.   Hodding:, 

bro.se,  1  Cox,  194.  5  Taunt.  815;   1  Marsb.  377. 

(.r)  Vinnius,  1.  3,  24.  (i)  Gray  r.Gutteridge,  1  Mann. 

(i/)    BurrougU    r.    Skinner,    5  &  Ryl.  G14. 
Burr.  2639;   Berry  r.  Young,  2 
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may  be  maintained  for  it  without  giving  notice  of  the 
default  to  the  auctioneer  (c).  .'i  n-^  ,,-it.     -.'... 

18.  If  both  the  parties  claim  the  deport!,"  th^ '  ku^- 
tioneer  may  file  a  bill  of  interpleader^  and  pray  for  an 
injunction,  which  will  be  granted,  upon  payment  into 
court  of  the  deposit  {d). 

19.  But  an  auctioneer  cannot  maintain  a  bill  of  inter- 
pleader if  he  insist  upon  retaining  out  of  the  deposit 
either  his  commission  or  the  auction  duty ;  for  inter- 
])leader  is  where  the  plaintiff  is  the  holder  of  a  stake 
which  is  equally  contested  by  the  defendants,  as  to 
which  the  plaintiff  is  wholly  indifferent  between  the 
parties,  and  the  right  to  which  will  l)e  fully  settled  by 
interpleader  between  the  defendants  (e). 

20.  If  upon  a  bill  filed  for  an  injunction,  the  Court 
order  the  deposit  to  be  paid  into  court,  it  will,  it  seems, 
be  after  deducting  the  auctioneer's  charged  arid  ex- 
penses (/),  although  perhaps  this  deserted  Tfe-Coriside- 
ration  ;  for  the  purchaser's  deposit  inayllot  Ultimately 
]}e  the  fund  out  of  which  those  charges  are  to  be  paid ; 
but  this  is  done  without  prejudice  to  any  question  as  to 
so-  much  of  the  deposit  as  is  retained  (^).'4'1**  'f«>''^i'> '   "' ' 

-  ''Sl'J^lMdei'  the  Interpleader  Act  (h),  by  Which  iauthoiity 
is  giveti  to  a  court  of  law  to  make  ^t6h  order' between' such 
defendant  and  the  plaintiff  as  to  costs  and  other  mfitters 
as  may  appear  just  and  reasonable,  the  Court  has  gone 
the  length  of  saying,  that  in  the  first  instance,  upon  ap- 
plication for  a  rule  to  interplead,  the  fund  shall  bear  the 

■ .      •  ;  ■„       ■  ^t-    ■    '      ■■,■■■'■■  >:i '-L    r. lull)  r  'liU   \ui  iU;] 

(c)  Duncan  v.  Cafe,  2  Mees.  6c      duty,  see  Farebrother  r.  rrattent. 

Wels.  244.  (/)  Annesley  i:  Mirggi-ic%^,  T ' 

{(l)  Farebrother  v.  Prattcnt,  5  Macld.  .593. 
Price,  303 ;   1  Dan.  64.  (y)    Yates    r.    Farebrother,    4 

(e)  Mitchell  v.  Hayne,  2  Sim.  Madd.  239. 
&  Stu.  63 ;  but  as  to  the  auction  (/t)  1  &  2  Wil.  4,  c.  58. 
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costs,  and  the  party  in  the  wrong  shall  afterwai'ds  make 
up  the  fund  (/).  This  operates  severel}^  against  the 
right  of  a  piu'chaser  entitled  to  a  return  of  his  deposit. 

22.  And  in  a  case  where  the  action  was  brought  by 
the  purchaser  against  the  auctioneer,  and  the  seller  had 
brought  an  action  against  t\iQ purchaser  for  the  residue  of 
the  purchase-money,  and  the  Court  had  ordered  the 
money  into  court  and  directed  the  seller  to  proceed  with 
his  action,  but  he  failed  to  do  so  and  l^ecame  insolvent, 
the  Court,  under  the  Act,  directed  that  the  seller  s  claim 
against  the  auctioneer  should  be  barred.  The  question 
then  arose  as  to  the  stakeholder's  costs,  and  the  Court 
allowed  him  to  take  them  out  of  the  fund  in  court,  that 
is,  out  of  the  deposit  which  belonged  to  the  purchaser, 
and  Mt  the  latter  to  his  right  of  action  against  the  in- 
solvent seller  for  having  subjected  the  purchaser  s  deposit 
to.tlus  4<?cluction,  and  the  Court  refused  to  take  into 
account  that  the  seller  was  insolvent  (A'). 

22.  In  a  case  where  1,000/.  was  paid  as  a  deposit  to 
ai3,  auc,tiQ,i>eer,  according  to  the  conditions  of  sale,  and 
the  vendor  opposed  two  motions  by  the  purchaser,  in  an 
original  and ,  cross-cause  filed  coiiceruuig  the  contract, 
for  payment  of  tlie  deposit  into  court,  and  the  auctioneer 
became  a  bankrupt,  the  loss  was  holden  to  fall  on  the 
vendor,  although  the  second  motion  had  succeeded,  and 
the  day  namc^d  for  payment  of  the;  monev  into  court  was 
subsequent  to  the  bankruptcy  (/).  And  perhaps  a  loss 
by  the  insolvency  of  the  auctioneer  will,  in  every  case, 
fall  on  the  vendor,  who  nominates  him,  and  whose  agent 
he  properly  is  (w). 

(0  4"6ing.  N.  C.  723.  Rolls,  23  June  1807,  MS.;  S.  C. 

(k)  Pitchers  V.  Edney,  4  Binj^.  ^^  Ves.  jun.  144. 

N.  C.  721.  („,>)  cjee  o  ij,  Blackst.  r,92  ;  13 

{I)  Brown  t.  Fenton,  ef  e  cont.  Ves.  jun.  602;   14  Ves.  jun.  150; 


78  OF   INVESTING   THE    DEPOSIT, 

24.  And  unless  an  auctioneer  disclose  the  name  of  his 
principal,  an  action  will  lie  against  him  for  damages  on 
breach  of  contract  (n). 

25.  Generally  speaking,  an  auctioneer  is  not  liable  for 
interest ;  but  that  subject  will  be  considered  fully  in  the 
chapter  on  Interest  (o). 

26.  An  auctioneer  being  only  an  agent,  may  safely 
pay  over  the  proceeds  of  the  sale  to  the  seller,  his  prin- 
cipal, although  the  latter  is  to  his  knowledge  in  em- 
barrassed circumstances  (j))  (I).  It  must  be  a  very 
special  case  in  which  he  can  set  up  tliejus  tertii  (rj). 

2/.  Where  a  man  is  completely  the  agent  of  the 
vendor,  a  payment  to  him  is  in  law  a  pa}'ment  to  the 
principal;  and  in  an  action  against  the  latter  for  re- 
covery of  the  deposit,  it  is  immaterial  whether  it  has 
actually  been  paid  over  to  him  or  not  (r). 

28.  If,  pending  a  suit  for  specific  performance,  a  de- 
posit be  laid  out  in  the  public  funds,  under  the  authority 
of  the  Court,  it  will  be  binding  on  l)oth  vendor  and 
vendee ;  and,  if  laid  out  without  opposition  by  the  seller, 
it  must  be  presumed  to  be  with  his  assent;  and,  in 
either  case,  he  must  take  the  stock  as  he  finds  it  (.?). 

Annesley  v.  Muggridge,  1  Madd.  378  ;  2  Moo,  &  S.  515. 

593;Smithr.  Lloyd,  IMadd.  618.  (q)  Crosskey   r.   Mills,    1   Cro. 

(?0     Hanson     v.     Robcrdeau,  Mocs.  &  Ros.  298. 

Peake's   Ca.   120;   see  Simon  v.  (^)  Duke  of  Norfolk  r.  Worthy, 

Motives,  3  Burr.  1921  ;  Owen  v.  1  Camp.  N.  P.  337. 

Gooch,  2  Esp.  Ca.  567  ;   12  Ves.  (s)  Poole  v.  Rudd,  3  Bro.  C,  C. 

jun.  352,  484.  49 ;  and  see  Doyley  v.  the  Coun- 

(0)  Post,  ch.  16,  s.  1.  tess  of  Powis,  2  Bro.  C.  C.  32  ; 
(;;)  White  v.  Bartlett,  9  Bing.  1  Cox,  206. 

(1)  If  a  man  obtain  possession  of  goods  by  fraud  between  him  and 
the  owner,  which  an  auctioneer  sell  for  him,  the  auctioneer  cannot 
safely  pay  over  the  proceeds  to  his  principal  after  notice  from  the 
assignees  of  the  insolvent  ovi'ner;  Hardman  v.  Willcock,  9  Bing. 
382,  n. 
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29.  If  a  purchaser  is  entitled  to  a  return  of  his  deposit, 
he  is  not  compellable  to  take  the  stock  in  which  it  may 
have  been  invested,  unless  such  investment  were  made 
under  the  authority  of  the  Court,  or  with  his  assent. 
And  an  assent  will  not  be  implied  against  a  party 
because  notice  was  given  to  him  of  the  investment,  to 
which  he  made  no  reply  (t).  Therefore,  where  the 
deposit  is  considerable,  and  it  is  pro])able  that  the  pur- 
chase may  not  be  completed  for  a  long  time,  it  seems 
advisable  for  the  parties  to  enter  into  some  arrangement 
for  the  investment  of  the  deposit. 

30.  As  a  vendor  will  not  l3e  subject  to  any  loss  by 
the  investment  of  the  purchase-money  in  the  funds 
without  his  assent,  so  he  will  not  be  entitled  to  any 
benefit  by  a  rise  in  the  funds,  although  the  purchaser 
gave  him  notice  of  the  investment ;  unless  he  (the 
vendor)  agreed  to  be  bound  by  the  appropriation.  Sir 
William  Grant  has  observ(Kl,  that  a  deposit  does  not  im- 
pose a  liability  or  responsibihty  upon  the  party  to  whom 
notice  of  it  is  given ;  throwing  upon  him  any  risk  as  to 
the  princi})al.  The  principal  remains  entirelv^  at  the 
risk  of  the  party  making  the  deposit.  He  cannot,  by 
depositing  the  money  with  his  bankers,  throw  the  risk 
of  their  credit  upon  the  other  parties.  Tliev  are  not 
called  upon  to  express  their  opinion  of  that  bank,  or  to 
say  anything  upon  the  sul)ject.  Tliere  is  no  difference 
between  that  and  a  deposit  at  the  Bank  of  England,  or 
a  conversion  of  the  money  into  stock ;  as  the  one  party 
has  no  more  right  to  make  the  other  consent  to  have 
the  fund  laid  out  in  stock  than  in  a  private  bank  (//). 

31.  No  objection  can  be  made  to  the  whole  of  the 
deposit  required  by  the  conditions  not  being  paid  by  the 

(t)  Roberts  v.  Massey,  1 3  Ves.  (u)    Roberts     v.     Massey,    nbi 

jun.  561;  M'Cann   v.  Forbes,   1      i«^:». ;  Aclantl  i'.  Gainsford,  2  Mad. 
Hogan,  13.  28. 
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purchaser,  if  the  vendor,  after  the  sale,  agree  to  accept 
a  less  sum  (x). 

32.  A  purchaser  has  no  right  to  elect  to  put  an  end 
to  the  agreement  by  forfeiting  the  deposit  (?/). 

33.  Although  the  deposit  be  forfeited  at  law,  yet 
equity  will,  in  general,  relieve  the  purchaser,  upon  his 
putting  the  vendor  in  the  same  situation  as  he  would 
have  been  in  had  the  contract  been  performed  at  the 
time  agi'ced  upon  (z).  But  if  a  bill  by  a  purchaser 
for  a  specific  performance  is  dismissed,  the  Court  cannot 
order  the  deposit  to  be  returned :  as  that  would  be  de- 
creeing relief  (a). 

34.  Where  the  seller  files  the  bill  he  submits  to  the 
jurisdiction,  and  although  his  bill  is  dismissed,  the  Court 
will  compel  him  to  repay  the  deposit,  and  with  interest, 
where  that  ought  to  be  paid.  This  was  first  decided 
by  Lord  Eldon,  and  has  since  been  followed  by  other 
judges. 


(a)  Hanson  v.  Roberdean, 
Peake's  Ca,  120.  See  ex  parte 
Gwynne,  12  Ves.  jun.  378;  and 
1  Camp.  Ca.  427. 

(y)  2  Mer.  506. 


{z)  Vernon  v.  Stephens,  2  P. 
AVnis.  66 ;  Moss  v.  Matthews,  3 
Ves.  jun.  279. 

(o)  Bennet  College  v.  Carey,  3 
Bro.  C.  C.  390. 


SECTION  V. 
OF  SALES   BY   PRIVATE   CONTRACT. 


1 .  Printed  conditions  and  agree- 

ment. 

2.  Writteti  agreement ;  letters. 

3.  Preiious   representations    at 

an  end. 

4.  Unless  there  he  fraud. 


5.  Purchase  completed  by  agent 
binding  although  contract 
not  in  icriting. 

7.  Where  agent  binds  himself. 

8.  Personal  nndertahing  by  so- 

licitor. 


OF    SA^ES    BY    PRrV41^E  , CONTRACT. 


9.  Attested    copies    of  j)arc^ls 
rvhere  sale  is  in  lots. 

10.    Contract  to  procure   a  pu7-- 


ft  •     ■!<  \pr,omise^y  tife  other  party 
with  his  creditors. 

12.   Purchaser  liable  for  nuisance 


,(?huser.  Kii;-;    (jij  <j?:» '/*^  ^^^^-j.i   /      «:r, 

11.    Waver  of  contract  on   coin-     13.  .Duties. on  valuations.       , 

the  foregoing  observations  as  do  not  apply  exclusively  to 
sales  by  auction  are  equally  applicable  to  sales  by  private 
contract.  But  it  is  seldom  that  a  seller' b^ii' obtain  the 
introduction  into  ail  slgreeinent '  of '  atri  '  iihii^ti^' '  stipu- 
lation. Th^re'  is '  116  cotnpetition  '  at  tlie:  nidment,  and 
the  price  being  agreed  upon,  the  terms  of  the  contract 
follow  the  usual  practice.  The  attempt  to  introduce  an 
unusual  condition  would  in  many  cases  put  an  end  to 
the  ti^^^ty.  '  Where  it  is  teally  imjyortant  to  a  seller  that 
he  shdilld  be!  guarded  in  tb^  sale  by  special  Conditions, 
the 'best  plkii  Would  be  to  have  the  particulars  of  the 
estate  with  the  conditions  printed,  adapting  them  to  a 
private  sale  with  a  printed  form  of  an  agreement  at  the 
end.  Pepons  desu'ous  of  .treating  for  the  estate  would 
thus  know  beforehaiicl  upon  what  conditions  the  sale 
was  tO' be  made,  and  would  not  be  likely,  if ,  they,  did 
make  an  oifer,  to  object  to  be  bound  ))y  them. 

2.  As  soon  as  the  treaty  is  concluded,  a  regular  written 
agreement  should  be  signed  by  both  i)arties,  containing 
the  names  of  the  seller  and  buyer,  the  description  of 
the  estate  and  the  price,  with  the  usual  stipulations  {a). 
Letters,  as  we  shall  see,  inay'ainclunt  to  a  sufficient  agi'ee- 
ment.  The}'  are  often  relied  u])on,  where  it  is  feared  l^y 
either  party  that  the  other  will  withdraw  if  the  matter 
is  prolonged.  But  they  generally  lead  to  litigation. 
•  «3i'  We  shall  se^  that  after  a  contract  is  executed,  what 
passed  between  the  parties  cannot  be  adverted  to  (except 

(a)  See  a  form  of  an  agreement,  Appendix,  No.  10. 
VOL.  I.  G 
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as  a  defence  against  a  specific  performance),  because 
what  passed  between  the  parties  in  their  communication 
may  have  been  altered  and  shifted  in  a  variety  of  ways, 
but  what  they  signed  and  sealed  was  finally  settled.  It 
would  destroy  all  trust ;  it  would  destroy  all  security,  and 
lay  it  open,  unless  the  parties  are  completely  bound  by 
what  they  sign  and  seal.  This  was  laid  down  at  law 
by  Lord  Loughborough  (h). 

4.  And  in  a  later  case,  it  was  said  to  be  in  vain  to 
reduce  a  contract  to  writing  if  you  may  afterwards  refer 
to  all  that  has  passed  by  parol.  But  fraud  is  an  excep- 
tion. One  learned  judge  held,  that  where  parties  come 
to  an  understanding,  and  reduce  the  contract  to  writing, 
by  that  alone  they  are  afterwards  to  be  bound,  unless 
some  fraud  can  be  shown.  Even  if  there  had  been  a 
representation  it  would  not  avail.  He  held  that  if  a 
man  brought  him  a  horse,  and  made  any  representation 
whatever  of  his  quality  and  soundness,  and  afterwards 
they  agreed  in  WTiting  for  the  purchase  of  the  horse, 
that  shortens  and  corrects  the  representation,  and  what- 
ever terms  are  not  contained  in  the  contract  do  not  bind 
the  seller,  and  must  be  struck  out  of  the  case  (c). 

5.  But  as  fraud  is  admitted  to  be  an  exception,  the 
question  in  these  cases  must  be,  did  the  representations 
amount  to  a  fraud  ?  In  the  above  case  the  opinion  of 
the  Court  was,  that  mere  representations,  not  embodied 
into  the  contract,  were  not  a  fraud.  Where  the  repre- 
sentations do  amount  to  a  fraud,  the  purchaser,  although 
the  contract  is  silent  on  that  head,  has  been  allowed  to 
recover  damages  (d).  The  cases  are  not  easily  recon- 
cileable  with  each  other,  nor  do  they  furnish  a  plain 
principle  to  guide  future  decisions. 

(i)    Haynes    v.    Hare,    1     11.      Taunt  779 ;  post. 
Blackst.  664.  (d)  Stevens  v.  Dobell,  3  Barn, 

(c)    Pickering    i.    Dowson,    4      &  Cress.  623. 
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6.  If  a  man  at  the  request  of  another  enter  into  a 
contract  for  a  i)urchase,  and  pay  the  price  and  obtain 
the  siiliject,  the  principal  cannot,  in  answer  to  an  action 
for  the  money  paid  to  his  use,  object  that  the  contract 
was  not  in  writing  as  required  by  the  statute  of 
frauds  (e). 

7.  As  agreements  for  sale  of  estates  are  generally  en- 
tered into  by  the  attornies  of  the  parties,  it  may,  in  this 
place,  be  proper  to  observe,  that  where  an  attorney  enters 
into  an  agreement  on  liehalf  of  his  principal,  the  agree- 
ment should  be  made  and  signed  in  the  name  of  the 
principal,  by  him  as  attorney :  for  if  an  attorney  cove- 
nant in  his  own  name  for  himself,  his  heirs,  &c.  he  will 
himself  be  personally  ])ound,  though  he  be  described  in 
the  instrument  as  covenanting  for  and  on  the  part  of  his 
principal  ( /'). 

8.  A  personal  undertaking  by  a  sohcitor  at  a  sale  to 
procure  certain  e\'idence  of  the  title,  &c.  cannot  be  en- 
forced in  a  summary  way  under  the  summary  jurisdic- 
tion of  the  Court  (^). 

9.  Where  an  estate  is  sold  in  lots,  whether  by  public 
auction  or  private  contract,  it  may  ])e  advisable  for  the 
vendor  to  take  attested  copies  of  the  parcels  included  in 
the  different  conveyances ;  in  order  to  satisfy  a  cautious 
purchaser  of  any  part  of  the  estate,  that  no  part  of  the 

(e)  Pawlet'.  Gun,4  Bing.  N.C.  Bowen  v.  Morris,  2  Taunt.  375; 

445.  Pell  V.  Stepliens,  2  My.  &  Kee. 

(/)  Appleton  r.  Binks,  5  East,  334;  Gaby  v.  Driver,  2  You.  & 

148;   Kondray  v.  Ilodson,  5  Esp.  Jerv.  549;  Jones  v.  Littlcdalc,  6 

Ca.  228;  Norton  v.IIerron,  1  Ry.  Adol.    &     Ell.    486;     Ma-ee    v. 

«&  Mood.  229;  S.C.  ICarr.  &' P.  Atkinson,      2     Mees.     &    Wcls. 

648;  Spittle  I. Lavender,  1  Moore,  440. 

270;  Gray  t.  Cutteridire,  1  Mnn.  {</)  Poart  v.   Bushell,   2    Sim. 

&Ry.  614.     See  Duke  of  Norfolk  38. 
V.    Worthy,     1   Camp.    Ca.    337; 
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estate  bought  by  him  is  inchicled  in  any  of  the  convey- 
ances to  the  other  purchasers. 

10.  It  may  here  be  observed^  that  if  a  man  agrees  to 
get  another  so  much  for  his  estate,  and  actually  provide  a 
purchaser  with  whom  the  owner  agrees  for  the  sale  of  the 
property,  at  the  sum  stipulated,  and  a  deposit  is  paid, 
the  first  agreement  will  be  performed,  although  the  pur- 
chaser cannot  perform  the  agreement,  if  the  seller  let 
hini  off,  and  retain  the  deposit  as  a  forfeiture  (A). 

1 1 .  Where  a  man  had  bought  an  estate  and  paid  a 
deiDosit,  but  the  title  had  not  been  made  out,  and  being 
desirous  of  compromising  with  his  creditors,  applied  to 
the  seller  to  cancel  the  contract  and  return  the  deposit, 
which  he  refused  to  do,  but  said  that  he  would  never  sue 
the  purchaser  on  the  contract,  and  thereupon  the  com- 
promise with  the  creditors  proceeded ;  it  was  held  that 
it  would  have  been  a  fraud  in  the  seller  if  he  had 
attempted  to  enforce  the  contract,  and  therefore  the  pur- 
chaser was  not  allowed  to  recover  the  deposit,  although 
the  title  had  not  been  made  out  (i). 

]  2.  A  purchaser  should  be  cautious  in  buying  a  pro- 
perty where  a  nuisance  exists ;  for  if  a  nuisance  be 
created,  and  a  man  purchases  the  premises  with  the  nui- 
sance upon  them,  though  there  be  a  demise  for  a  term 
at  the  time  of  the  purchase,  so  that  the  purchaser  has 
no  opportunity  of  removing  the  nuisance,  )'et  by  pur- 
chasing the  reversion  he  makes  himself  liable  for  the 
nuisance.  But  if  after  the  reversion  is  purchased,  the 
nuisance  be  created  by  the  occupier,  the  reversioner 
incurs  no  liability  ;  yet,  in  such  a  case,  if  there  was  only 
a  tenancy  from  year  to  year,  or  any  short  period,  and 
the  landlord  chose  to  renew  the  tenancy  after  the  tenant 

(h)  Horford  T'. Wilson,!  Taunt.  (i)  Clark    v.   Upton,    3  Mann. 

12.  &  llyl.  89. 
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had  created  the  nuisance,  that  would  make  the  landlord 
hable.  He  is  not  to  let  the  land  with  the  nuisance 
upon  it  {k). 


13.  By  a  late  act  (/),  the  following  duties  are  imposed 
upon  every  valuation  or  appraisement  of  any  estate,  or 
effects,  real  or  personal,  or  of  any  interest  therein,  or  of 
the  annual  value  thereof;  \dz.  where  the  amount  does 
not  exceed  50  /.,  a  duty  of  '2  s.  Gd.;  where  it  exceeds  50/. 
but  does  not  exceed  100/.,  a  duty  of  5^.;  where  it  ex- 
ceeds 100/.  and  does  not  exceed  200/.,  a  duty  of  10. v. ; 
where  it  exceeds  200  /.  and  does  not  exceed  500/.,  a  duty 
of  15  F.;  and  where  it  exceeds  500/.,  a  duty  of  20s. 

{k)   The    King    r.    Pedly,    1  (/)  55  Geo.  III.   c  184.     See 

Adol.    &    Ell.    827,    j)er   Little-      Lees  v.  Burrows,  12  East,  1. 
dale,  J. 


SECTION  VI. 
OF    SALES    BY    PERSONS    NOT    BEING    OW^NERS. 


2.    Valuation  of  property. 

4.  May   sell  privately,    or    by 

auction. 

5.  Insolvents'  estates  to  be  sold 

by  auction. 

7.  Assiynees  oj"  bankrupts  not  to 

delay  sale. 

8.  Sale  by  private  contract  not 

luitliin  authority  to  sell  by 
auction. 

9.  Sale  in  lots. 

1 1 .  Sale  by  auction  valid  althouyh 

not  at  full  jyr  ice. 

12.  Trustees  must  use  reasonable 

diliyence. 
14.    Time  of  sale. 
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15. 

18. 

19. 
20. 


23. 
24. 


26, 


Where  sale  will  be  stopped. 

False  representation  by  trus- 
tee. 

Conditions  of  sale. 

Where  assignee  ?nay  buy  in. 

Where  they  may  have  a  re- 
served biddiny. 

Where  damayes  against  the 
assiynees  fall  on  the  estate. 

Assignees  putting  up  an  estate. 

Deposit  repaid  without  a  bill 

Jilcd. 
Biddings  for  bankrupt's  estate 

opened. 
Power  to  mortgagee  to  sell. 
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28.  Liability    to    make    a    (jood 

title. 

29.  And  cotnpensatioii  for  misde- 

scription. 

30.  Cannot  sell  to  themselves. 

3 1 .  Trustee  of  legal  estate  to  con- 

vey to  trustees  to  sell. 

32.  Tenant  for  life,  when  entitled 

to  rents. 


33.  Sales     by     trustees     under 

powers  of  sale    and    ex- 
clianye. 

34.  Cannot  be  controlled  :  how  to 

sell. 

35.  Their    contract     binds     the 

estate. 

36.  Trustees'  liability  to  costs. 


1.  Where  the  seller  is  a  trustee  for  sale,  assignee  of 
a  baiikriipt  or  insolvent,  or  mortgagee  with  a  jjower  to 
sell,  he  has  to  consider  not  only  his  obligations  to  the 
purchaser,  but  also  his  liabilities  to  his  cestui  que  trusts 
or  mortgagor. 

2.  Of  course  trustees  should  satisfy  themselves  of  the 
value  of  the  property  they  are  empowered  to  sell,  and 
although  it  certainly  is  not  necessary  in  every  case  to 
have  a  valuation  made,  yet  they  will  be  justified  in 
taking  that  step,  and  not  allowing  the  estate  to  go  for 
less  than  the  valuation  {a),  but  at  last  trustees,  like 
other  sellers,  must  be  guided  by  that  common  proof  of 
value,  that  a  thing  is  worth  what  it  w-ill  fetch. 

3.  Lord  Eldon  observed,  upon  the  usual  words,  that  the 
trustees  may  sell  for  such  price  as  shall  appear  to  them 
to  be  reasonable,  that  that  expression  must  be  construed, 
at  least  in  a  question  between  the  trustees  and  the 
cestui  epic  trust,  after  they  have  with  due  diligence 
examined  [h). 

4.  A  sale  by  trustees,  &c.  may,  unless  there  be  a  re- 
striction, be  made  by  private  contract  or  by  public 
auction.  Even  in  the  case  of  assignees  of  bankrupts, 
there  is  nothing  in  the  statutes  to  prevent  them  selling 
by  private  contract ;  it  may  be  frequently  advantageous 

(a)  See  5  Ves.  jun.  680,  681.         trustees,  see    11   Ves.  jun.   454, 

(b)  10   Ves.    jun.  309;    as    to      445,  ami  post,  ch.  4. 
rig-lits  of  pre-emption  given  throug-li 
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for  the  creditors,  and  with  their  consent  would  be  un- 
objectionable. It  is  however  a  circumstance  of  e\ddence 
not  to  be  disregarded  upon  a  complaint  that  the  pro- 
perty, by  a  different  mode  of  cUsposing  of  it,  might  have 
been  rendered  more  i)roductive  (r). 

5.  The  real  estate  of  an  insolvent  however  is  directed 
to  be  sold  by  public  auction,  with  the  sanction  of  the 
creditors  (d). 

6.  The  insolvent's  estate  is  to  be  sold  within  six 
months  after  the  appointment  of  the  assignee,  or  within 
such  other  time  as  the  court  for  the  relief  of  insolvents 
shall  direct  (c). 

7.  The  bankrupt's  estate  should  be  sold  without  dela} ., 
and  assignees  will  not  be  justified  in  postponing  the 
sale  against  the  demand  of  any  individual  creditor  (/'). 
There  appears  to  have  been  a  difference  of  opinion  be- 
tween Lord  Thurlow  and  Lord  Eldon  upon  the  point 
whether  the  Lord  Chancellor  had  power  to  postpone  the 
sale  against  the  demand  of  a  creditor  (//),  although 
Lord  Eldon  fully  assented  to  Lord  Thurlow's  doctrine 
as  a  general  rule  (h). 

8.  A  sale  by  private  contract  by  an  a(/e)it  authorised 
to  sell  by  auction  is  not  valid,  although  the  price  be 
greater  than  was  required  (/),  nor  could  such  a  sale  by 
trustees  in  the  like  case  be  supi)orted. 

0.  The  sale  may  be  made  in  lots  or  altogether,  as 
may  be  deemed  most  advantageous. 

10.  Where  a  trust  estate  was  put  up  to  sale  by  auction 

(t)  Per  Lord  Eldon,  ex  parte  jun.  168. 

Dunman,  2  Rose,  66.  {g)  Ex  parte  Kendall,  17  Ves. 

{d)   1  &  2  Vic.    c.  110.   s.  42.  jun.  519,  522. 

47,48.  (A)    See    6    Ves.    jun.    622, 

(e)  Sect.  47  ;  see  Doe  x,  Evans,  623. 

1  Crompt.  &  Mees.  450.  (0    Daniel    v.    Adams,    Ambl: 

(/)  Ex  parte  Goring-,    1  Ves.  4U5;  see  ;;o5/,  ch.  4. 
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in  several  lots,  upon  the  deliberate  opinion  of  the  auc- 
tioneer that  the  estate  would  sell  most  advantageously 
in  lots,  and  such  sale  having  been  tried  without  effect, 
the  estate  was  put  up  at  the  same  sale  in  one  lot  and 
sold,  so  that  competition  was  not  imited  by  any  pre- 
"^dous  notice  that  such  a  sale  would  take  place,  the 
purchaser  was,  upon  slight  circumstances,  refused  a 
specific  performance  (/.). 

1 1 .  Where  the  sale  by  trustees,  &c.  is  made  by  auc- 
tion, with  all  those  circumstances  of  caution  which  a 
provident  owner  would  have  applied  in  the  case  of  his 
own  property,  it  would  form  no  objection  to  the  specific 
performance  of  the  contract  that  the  estate  had  not 
obtained  a  full  price.  Those  who  sell  by  auction  submit 
themselves  to  the  chance  of  competition,  and  must 
abide  by  it  (/). 

12.  Every  trust  deed  for  sale  is  upon  the  implied 
condition  that  the  trustees  will  use  all  reasonable  dili- 
gence to  obtain  the  best  price  ;  and  that  in  the  execu- 
tion of  the  trust  they  will  pay  equal  and  fair  attention 
to  the  interest  of  all  persons  concerned.  If  trustees  or 
those  who  act  by  their  authority  fail  in  reasonable  dili- 
gence--if  they  contract  under  circumstances  of  haste 
and  improvidence — if  they  make  the  sale  with  a  view 
to  advance  the  particular  purposes  of  one  party  inte- 
rested in  the  execution  of  the  trust  at  the  expense  of 
another  party,  a  court  of  equity  will  not  enforce  the 
specific  performance  of  the  contract,  however  fair  and 
justifiable  the  conduct  of  the  purchaser  may  have 
been.  The  remedy  of  the  law  is  open  to  such  a  pur- 
chaser, but  he  has  no  claim  to  the  assistance  of  a  court 
of  equity  {m). 

{k)    Ord.    V.    Noel,    5   Madd.      Noel,  5  Madd.  440;  see  3  Mer. 
438.  208. 

(0  Per  Leach,  V.  C;  Ord  v.         (w)  Per  Leach,  V,  C.  5  Madd. 
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13.  There  have  been  cases,  Lord  Eldon  obsened, 
upon  contracts  by  trustees  to  sell,  which  is  the  situa- 
tion of  assignees^  where  the  Court  has  said,  not  that  it 
will  order  the  contracts  to  be  cancelled,  but  that  if  the 
trustee  has  been  negligent,  not  taking  that  care  to  i)re- 
serve  the  interest  of  his  cestui  que  trusts  whicii  he 
ought  to  have  done,  it  will  not  permit  the  party  dealing 
with  him  to  take  advantage  of  that  negligence  :  if  he 
was  dealing  with  one  whom  he  knew  to  have  a  duty, 
and  if  that  duty  was  plainly  neglected,  the  contract  will 
not  be  enforced  (//)• 

14.  The  usual  direction  is,  to  sell  with  all  convenient 
speed,  which  is  no  more  than  the  ordinary  duty  implied 
in  a  trustee,  and  there  must  necessarily  be  some  dis- 
cretion which  the  trustee  may  safely  exercise  (o)  ;  and 
if  there  are  several  trustees,  one  is  not  bound  to  sur- 
render his  opinion  as  to  the  fittest  time  of  sale  to  the 
other  (p)  ;  and  acting  providently,  they  may  buy  in  the 
estate  ;  but  trustee;^  who  do  buy  in  an  estate  and  delay 
the  resale  incur  a  great  risk  of  answering  for  any  loss 
which  may  be  sustained  (q). 

1.').  The  Court  has  refused  to  stay  a  sale  by  trustees, 
although  to  be  made  the  next  day,  and  the  notice  of 
the  intended  sale  was  alleged  to  be  much  shorter  than 
usual,  because  this  was  not  one  of  the  cases  in  which, 
on  account  of  irreparable  injury  to  the  plaintiff,  the 
Court  proceeds  in  this  summary  way.  If  the  trustees 
shoidd  be  guilty  of  a  breach  of  trust  in  making  the  pro- 
posed sale,  they  will  be  answerable  to  the  cestui  que 

440,  441  ;   Bridger  v.  Rice,  1  Jac.  c<l'  Cra.  80. 

&  Walk.  74;  vide  ;wa-^,  cli.  4.  (;;)   Buxton  r.  Biixton,  1  .Myl. 

(/O  Per  Lord  I'Lldon,  in  Turner  c<i:  Cra.  80. 

V.  Harvey,  Jac.  178.  (y)  See   Taylor    i.  Tabruni,    6 

(o)  Garret    i.   Noble,    G    Sim.  Sim. '281.     Qu.  If  not  heard  upon 

504 ;  Buxtwi  i .  Buxton,   1  Myl.  appeal. 
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trust  for  the  damage  sustained  (/•).  But  in  a  later 
case^,  where  a  trustee  to  sell  in  a  mortgage  had  not 
apprised  the  mortgagor  of  his  intention  to  proceed  to 
a  sale,  and  it  being  his  duty  to  attend  equally  to  the 
interest  of  both  cestui  que  trusts,  and  to  apprise  both 
of  the  intention  to  sell,  so  that  each  might  take  the 
means  to  procure  an  advantageous  sale,  the  Court 
stopped  the  sale.  If  the  trust  for  sale  had  been  in  the 
mortgagee  himself,  the  Court  thought  that  the  mort- 
gagor might,  where  due  notice  had  not  been  given  so 
as  to  afford  a  fair  probability  of  an  advantageous  sale, 
relieve  himself  by  giving  notice  to  the  purchaser  that 
he  had  filed  a  bill  to  impeach  the  sale,  and  that  it  was 
better  to  put  him  to  the  inconvenience  of  an  additional 
party  to  his  suit  than  to  risk  a  possible  injury  to  the 
mortgagee  by  interrupting  the  sale  (s). 

Injunctions  ought  not  to  be  gi'anted  upon  slight 
grounds  in  such  cases,  but  the  opinion  above  quoted  of 
Sir  John  Leach's,  as  to  giving  notice  instead  of  applying 
for  an  injunction,  was  one  upon  which  he  frequently 
acted  in  other  cases,  but  the  rule  was  always  disap- 
proved of  liy  Lord  Eldon. 

16.  Although  a  trust  for  sale  has  been  established 
by  decree,  yet  if  there  be  an  appeal  the  Court  will, 
in  a  proper  case,  stop  the  sale  until  the  final  de- 
cision (t). 

17.  If  a  bill  is  filed  for  the  execution  of  the  trust, 
a  sale  cannot  be  made  without  the  leave  of  the 
Court  (?/). 

18.  If  a  trustee  falsely  represent  the  state  of  the  in- 
cumbrances to  a  purchaser,  he  would,  as  we  have  seen, 

(r)  Sir  John  Pechel  v.  Fowler,  (/)  Jenkins   v.   Herries,    whilst 

2  Anstr.  542.  depending  in  Doni.  Proc.  M.S. 

(s)  Anon.  6  Madd.  10.  (u)  Walker  X'.  Smallwood,  Ambl. 

676. 
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be  bound  to  make  good  the  loss  sustained  through  his 
misrepresentation  {,v) . 

19.  Although  a  man  selling  his  own  property  may  sell 
subject  to  such  conditions  as  he  pleases,  yet  trustees  and 
assignees  cannot  impose  any  condition  for  the  benefit 
of  the  creator  of  the  trust  or  the  bankrupt,  which  would 
reduce  the  value  of  the  property  (?/). 

And  all  the  trustees  should  see  that  the  sale  is 
duly  made,  for  they  will  be  responsible  for  the  act 
of  any  to  whom  they  delegate  the  duty  (z).  For 
wluTe  several  trustees  sell,  although  there  is  the  usual 
clause  that  each  shall  be  liable  only  for  his  own  re- 
ceipts and  defaults,  jet  if  they  allow  one  of  them  to 
receive  and  retain  the  purchase-monej'^,  they  wall  be 
answerable  for  any  loss  occasioned  by  his  dishonesty  or 
insolvency  {a).  As  soon  as  a  trustee  is  fixed  with 
knowledge  that  his  co-trustee  is  misapplying  the  money, 
a  duty  is  imposed  upon  him  to  bring  it  back  into  the 
joint  custody  of  those  who  ought  to  take  better  care  of 
it(/>). 

20.  An  assignee  of  a  bankrupt  may  buy  in  an  estate 
with  the  previous  consent  or  subsequent  approbation  of 
the  creditors  (r) ;  but  if  he  do  so  of  his  own  authority 
he  will  l)e  deemed  the  purchaser,  and  held  to  the  bar- 
gain {(i). 

21.  Upon  a  sale  under  an  order  in  bankruptcy  upon 
a  petition  by  the  mortgagee,  the  assignees  are  not 
allowed  to  have  a  mere  reserved  bidding,  and  if  they 
buy  in  the  estate  without  authority  they  will  be  held  to 

(.t)  Sec  suprii,  p.  5,  6.  Stokes,  11  Vcs.  jun.  319. 

(y)  See  3  Mer.  268. ;  Robinson  (/;)  1 1  Ves.  jun.  3'27  ;  per  Lord 

r.  Musgrove,  2  Mood.  &  Rob.  92.  Eldon. 

{z)  See  8  Price,  166,  167,  (c)  Ex  parte  Buxton,  1  Gly.  & 

(«)  Bone    V.  Cook,    13   Price,  Jam.  355. 

332;  M'Clcl.   168;  sec  Brice  i.  {d)  Ex  par ic  Lewis,  ib.  69. 
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the  purchase  (e).  If  they  desire  actually  to  bid  for  the 
property  they  may  have  permission,  but  then  the  pro- 
perty may  be  knocked  down  to  them  as  the  real 
buyers  (/') ;  nor  upon  the  sale  of  unincumbered  pro- 
perty can  the  assignees  have  leave  to  bid  unless  under 
very  special  circumstances.  A  majority  of  the  creditors 
present  at  a  meeting  summoned  for  the  purpose  cannot 
bind  the  minority  (r/). 

22.  If  assignees  contract  to  sell  subject  to  the  appro- 
bation of  the  creditors,  and  the  creditors  approve,  and 
consent  to  the  contract,  and  afterwards  the  contract  is 
resisted  on  the  part  of  the  estate,  the  damages,  if  any 
be  recovered  by  the  purchaser,  must^  as  between  the 
assignees  and  the  estate,  be  paid  out  of  the  latter,  and 
not  by  the  assignees  (h). 

23.  It  is  well  settled,  that  assignees  of  a  bankrupt  are 
not  bound  to  take  what  Lord  Kenyon  calls  a  damnosa 
hcereditas,  property  of  the  bankrupt,  which  so  far  from 
being  valuable,  would  be  a  charge  to  the  creditors  ;  but 
they  may  make  their  election  ;  if,  however,  they  do 
elect  to  take  the  property,  they  cannot  afterwards  re- 
nounce it,  because  it  turns  out  to  be  a  bad  bargain  (/). 
This  observation  is  made  as  an  introduction  to  a 
case  (A"),  in  which  it  was  decided  that  the  assignees  of  a 
bankrupt  could  not  be  charged  as  assignees  of  the  lease, 
where  they  had  not  entered  into  actual  possession,  but 
merely  put  up  the  property  to  sale  by  auction  without 

(e)  Ex  parte  Tonikins,  Ch.  23d  (?)  See  7  East,  342. 

August    1816  ;     M.S.    App.    No.  {k)   Turner    r.    Richardj^on,    7 

11  ;  ex  parte  Lucas,    1  Mont,  &  East,  336;   Wheeler  r.  Braniah, 

Ayr.  93.  3   Camp,   Ca.   370  ;    Copeland   r. 

(/)  In  re  Skinner,  1  Mont,  &  Stephens,   1  Barn,   &    Aid,   593  ; 

Ayr.  81.  and  see  Carter  x.  Warne,   1  Mood. 

{rj)  Ex  parte  Beaumont,  1  Mont.  &  Malk,   479 ;    4  Carr.  &  Pay, 

&  Ayr.  304.  191. 

{h)  Turner  i\  Harvey,  Jac,  178. 
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stating  to  whom  it  belonged,  or  on  whose  behalf  it  was 
sold,  and  no  person  bid  at  the  sale  :  the  Court  considered 
this  as  a  mere  experiment  to  enable  the  assignees  to 
judge,  whether  the  lease  were  beneficial  or  not,  and 
compared  it  to  a  valuation  by  a  surveyor ;  but  where 
upon  a  sale  by  assignees  they  received  a  deposit,  but  the 
purchaser  refusing  to  complete  his  i)urchase,  a  second 
sale  was  resorted  to  mthout  success  ;  yet,  as  there  had 
been  a  sale,  and  a  deposit  paid,  the  Court,  in  the  absence 
of  evidence  why  they  did  not  enforce  the  contract  of 
sale,  presumed  that  it  was  in  force,  and  held  that  the 
contract  of  sale  fixed  them  with  possession  (/). 

If  the  assignees  do  accept  the  property,  the  bankrupt 
is  by  a  late  act  (m)  relieved  ft'om  the  rent  and  covenants, 
and  if  the  assignees  decline  the  same,  the  ])ankrupt  is 
not  to  be  liable  in  case  he  deliver  up  the  lease  to  the 
lessor  within  fourteen  days,  and  the  lessor  is  enal)led  in 
a  summary  way  to  compel  the  assignees  to  make  their 
election  either  to  accept  the  same  or  deliver  up  the  lease 
and  possession  of  the  estate ;  and  a  provision  for  the 
same  purposes  is  contained  in  the  late  act  regarding 
insolvents  (n). 

24.  If  a  bankrupt's  estate  be  sold  and  the  pur- 
chaser pay  a  deposit,  and  then  the  fiat  be  superseded, 
the  Court  will  upon  petition  order  the  deposit  to  be 
returned,  without  driving  the  purchaser  to  file  a  bill  (o). 

25.  The  l)iddings  for  an  estate  sold  under  a  fiat  in 
bankruptc;y  ha\  e  lately  been  opened  in  analogy  to  the 
rule  upon  sales  by  courts  of  equity  (jj).     This  is  much 

(/)  Hastings  r.  Wilson,   Holt's  («)  1  &  2  Vic.  c.  110.  s.  50, 

Ca.  290.  (a)    Ex  parte   Fector,     Buck, 

(»j)  6  Geo.  IV.    c.   16.    s.  7.5.  428. 

See  ex  parte  Pomeroy,    1  Rose,  (p)   Ex  parte    Hutchinson,   2 

57  ;    ex  parte    Nixon,     1     Rose,  Mont.  &  Ayr.  727  ;    see  ex  parte 

445.  Partington,  1  Bali  &  Beat.  209. 
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to  be  lamented.  Lord  Manners  refused  to  open  such  a 
sale  unless  there  was  fraud  or  mismanagement  (</). 

26.  A  power  in  a  mortgage  deed  to  the  mortgagee  to 
sell  is  in  the  nature  of  a  trust,  but  it  may  be  exercised 
without  the  concurrence  of  the  mortgagor  (r). 

2/.  And  where  there  was  an  equitable  mortgage, 
with  a  power  of  sale,  although  the  mortgagee  was  pre- 
cluded from  selling  the  estate  for  a  stipulated  period, 
yet  the  mortgagor  having  become  bankrupt  within  that 
period,  the  Court  of  Review  made  an  order  for  an  imme- 
diate sale,  upon  the  petition  of  the  mortgagee,  against 
the  wish  of  the  assignees  (s) .    - 

28.  Trustees,  assignees  of  bankrui)ts  (t),  and  mort- 
gagees with  a  power  of  sale,  are  of  course  liable  to  make 
a  good  title,  just  as  if  they  were  sui  juris,  although  they 
are  not  bound  to  enter  into  covenants  for  the  title  (?()  ; 
and  if  they  do  not  deliver  the  deeds  to  the  pvuxhaser, 
they  are  liable  in  the  same  way  to  furnish  attested 
copies  of  the  deeds,  and  a  covenant  to  produce  the 
deeds  {,v). 

29.  And  a  purchaser  from  trustees  is  entitled  to  a 
compensation  for  a  misdescription  of  the  quantity,  &c., 
although  made  without  fraud,  as  in  tlie  case  of  a  sale 
by  an  owner  (i/). 

30.  Trustees,  assignees,  mortgagees  with  powers  of 
sale,  cannot  sell  to  themselves  (z) :  they  may  of  course 
vest  the  estate  by  conveyance  in  themselves  as  pur- 
chasers ;  even  executors,  having  a  power  of  sale,  may 
sell  and  appoint  the  estate  to  themselves,  or  any  of 

(«/)  In   re  Martin  &   Ormsby,  (u)  Post,  ch.  13. 

2  Moll.  446.  (a)  Vide  infra,  ch.  9. 

(?)  Post,  ch.  10.  (y)    Hill  V.  Buckley,    17  Ves. 

(s)  Ex  parte  Sam.  Bignold,  3  jun.  394. 
Mont.  &  Ayr.  477  :  sed  qu.  (z)  Ch.  19,  post. 

{t)  See  post,  ch.  10. 
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them,  or  appoint  it  to  a  nominal  purchaser  as  a  trustee 
for  them  (a) ;  but  equity  would  not  allow  such  a  pur- 
chase to  stand,  unless  it  should  prove  beneficial  to  the 
cestui  que  trusts  (b). 

31.  Where  an  equitable  owner  has  conveyed  the 
estate  to  trustees  to  sell,  the  person  in  whom  the  legal 
estate  is  outstanding  is  bound  to  convey  it  to  the  trus- 
tees for  sale,  and  is  not  entitled  to  require  the  concur- 
rence of  the  cestui  que  trusts  of  the  money  to  be  pro- 
duced by  sale.  But  if,  in  parting  with  the  legal  estate, 
he  goes  beyond  the  mere  purpose  of  conveying  it  to  the 
equitable  trustees,  and  so  deals  with  it  as  to  facilitate  a 
breach  of  trust  by  the  trustees,  and  a  breach  of  trust  be 
in  consequence  committed,  he  is  deemed  a  party  to  such 
breach  of  trust,  and  is  responsible  for  it  (c). 

32.  Although  a  tenant  for  life  of  money  to  be  pro- 
duced by  the  sale  of  an  estate  may  not,  l)y  the  expres- 
sions of  a  will,  be  entitled  to  any  interest  until  a  sale 
and  investment  of  the  produce,  yet  where  the  sale  is 
directed  to  be  made  with  all  convenient  speed,  twelve 
months  are  considered  as  the  time  within  which  the 
sale  might  reasonably  have  been  made,  and  from  that 
time  the  tenant  for  life  is  entitled  to  the  rents  of  the 
estate  remaining  unsold  (d). 

33.  In  regard  to  trustees  having  the  usual  power  of 
sale  and  exchange  under  a  settlement,  they  must  act  in 
the  execution  of  the  power,  when  they  determine  to 
exercise  it,  as  if  it  were  a  trust.  They  should  ascertain, 
before  they  proceed  to  a  sale,  that  their  power  is  not  a 
conditional  one   {e) ;  and  they  should  not  sell  under  a 

(a)    Mackintosli   v.    Barber,    1  {d)  Vickcrs  r.  Scott,  3  Myl.  &: 

Bing.  50.  Kce.  500;  see  Sitwell  v.  Bernard, 

(i)  1  Siigd.  Vow.  140,  J41.  G  Ves.  jun.  520,  and  many  later 

(c)  Angier  v.  Stannard,  3  Myl.  cases. 
&  Kee.  566.  (e)  See  2  Sugd.  on  Pow.  497. 
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power  to  make  partition,  or  to  exchange,  although  this 
may  be  accomphshed  indirectly  (/). 

34.  Trustees  of  such  a  power,  acting  bond  fide,  can- 
not be  controlled  by  equity  in  the  exercise  of  their  dis- 
cretion, and  a  proper  contract  for  sale  by  them  will  be 
enforced  in  equity  (^) ;  neither  can  they  be  compelled 
to  adopt  a  contract  for  sale  by  the  tenant  for  life  (h). 
They  should  not,  under  the  usual  power,  which  pro- 
vides for  a  reinvestment,  sell  the  estate  for  the  mere 
purpose  of  converting  it  into  money  (/) ;  and  if  they 
sell  the  estate  they  must'  sell  the  standing  timber  with  it, 
although  the  tenant  for  life  is  unimpeachable  of  waste  (k). 
They  may  sell  the  estate  to  the  tenant  for  life  him- 
self, even  where  his  consent  is  required  to  the  sale  (/). 

35.  Their  contract  to  sell  under  a  power  of  sale  binds 
the  estate ;  and  though  by  the  deaths  of  parties  the 
power  should  be  extinguished,  yet  the  contract  must 
be  executed  by  those  who  have  got  an  interest  by  the 
extinguishment  of  the  power  (m). 

36.  And  I  may  here  observe,  that  trustees  will  be 
answerable  for  costs  in  a  suit  if  the  decision  be  against 
them,  just  as  if  they  were  selling  their  own  property, 
as  l)etween  them  and  the  vendor  (w) ;  although,  if  they 
acted  properly,  they  may  be  able  to  charge  those  costs 
against  the  trust  property.  But  although  often  asked, 
the  Court  seldom,  in  a  suit  between  the  trustees  and  a 
purchaser,  directs  them  to  have  their  costs  over  out  of 
the  trust  estate,  but  leaves  them  to  settle  that  question 
with  their  cestui  que  trusts. 

(/)  See2  Sugd.  on  Pow.  506.  (/)  lb.  517. 

ig)  lb.  51 1.  (m)  Mortlock  v.  Butler,  10  Ves. 

(/<)  Thomas   v.  Bering,   1  Kee.  jun.  292;  and  see  Shannon  r.  Brad- 

729.  street,  1  Scho.  &  Lef.  52. 

(i)  2  Sugd.  on  PoAV.  511,512.  (w)    Edwards  v.  Harvey,  Coop. 

{k)  lb.  513.  40;  see  post,  ch.  16,  s.  2. 
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Resej'ved  biddlnf/. 

Pai-ticiilars     and    advertise- 
ments. 

Sales  in  the  country. 

Improper  description. 

Verbal  declarations. 

Mortgagee  not  to  conduct  sale. 

Hoin  sale  conducted. 

Deposit. 

Substitution    of   another    as 
purchaser. 

Re-sale  at  a  profit. 
Decree   a    security    to    pur- 
chasers. 
Judgment  creditors  affected. 

Contract    not    complete    till 
confirmation. 

How  report  is  conjirmed. 

Loss  by  fire.,  ^'C.  in  the  inte- 
rim. 

Proceedings  where  purchaser 
holds  bach. 

Bidding  by  insane  person  void. 

Payment  of  pur  chase -money 
and  possession. 


24.    Incumbrances,  how  paid  off. 

27.  Possessionfrom previous t/uar- 
ter-day. 

30.  Mortgagee's  right  when  pur- 
chaser. 

32.  Purchaser  s  right  to  life  an- 

nnity. 

33.  And  to  a  life  interest. 
34    And  to  a  colliery. 

3.0.    Court  alone  gives  possession. 
;   36.  Preparation,  <l-c.  of  convey  ■ 
'  ance. 

I   39.  Exceptions    to    report    as    to 
draft  conveyance. 

41.  Or  to  report  of  title. 

42.  Costs  to  jnirchaser  where  title 

bad. 

43.  Who  is  to  pay  them. 

44.  Costs  of  reference  of  title. 
47.  Delay  in  making  out  title. 
49.  Sale  contrary  to  order  void. 
51,  Sale   not    within   statute    of 

frauds. 
53,   Purchaser    restrained   from 
waste. 


!•  We  have  already  seen,  that  sales  under  the  decrees 
of  the  Court  of  Chancer}',  or  Exchequer,  are  not  liable 

VOL.   I.  H 
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to  the  auction  duty ;  and  therefore  if  public  notice  of  a 
vendor's  intention  to  bid  for  the  estate  is  not  necessary, 
where  a  single  bidder  is  employed  to  prevent  the  estate 
from  being  sold  at  an  under- value  (<7),  it  follows,  that  no 
notice  need  be  given  previously  to  the  sale  of  an  estate 
under  a  decree,  of  the  vendor's  intention  to  buy  in  the 
estate,  if  a  particular  price  be  not  bid  for  it.  At  the 
same  time,  it  must  be  observed,  that  where  a  fraud  is 
committed  on  the  purchaser,  by  puffing  at  the  sale,  it 
cannot  be  supported,  any  more  than  a  sale  by  auction 
under  similar  circumstances  (6)  ;  but  the  Court  will,  in 
a  proper  case,  authorise  a  bidding  to  be  reserved,  and 
to  be  made  one  of  the  conditions  of  sale.  The  reserva- 
tion wiU  be  left  to  the  Master's  discretion,  but  if  he 
exercise  the  discretion  the  Court  accompanies  the  re- 
served bidding  with  many  precautions  (c). 

2.  Where  an  estate  is  directed  to  be  sold  before  a  Mas- 
ter, the  particulars  of  sale  are  prepared  by  the  plaintiff's 
solicitor :  after  they  are  allowed  by  the  Master,  the 
advertisement  for  sale  must  be  prepared,  either  by  the 
plaintiff's  solicitor,  or  by  the  Master's  clerk,  and  the  sig- 
nature of  the  Master  must  be  obtained  to  authorise  the 
insertion  of  the  advertisements  in  the  Gazette.  There 
are  always  two  advertisements  {d) ;  in  the  first,  no  time 
is  appointed  for  the  sale.  About  three  weeks  or  a  month 
after  the  insertion  of  the  first  advertisement,  a  warrant 
must  be  taken  out  to  fix  a  time  for  the  sale,  and  it  must 
be  served  on  all  the  parties'  clerks  in  court.  The  war- 
rant being  attended,  tlie  Master,  with  the  approbation 
of  all  parties,  will  fix  the  time ;  and  the  second  adver- 
tisement, which  is  usually  called  the  peremptory  adver- 

(o)   Vide  supra,  p.  27.  Walk.  389  ;  Shaw  v.  Simpson,  ib. 

392   n 

{b)    Vide  supra,  p.  32.  /  a  c      o  r-     i   tj        one 

^  ^  i      '  r  ^^^■j  <^gg  2  Fowl.  Prac.  305. 

(c)  Jervoise  v.  Clark,  1  Jac.  & 
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tisement^  stating  the  time,  must  then  be  prepared,  and 
inserted  in  the  Gazette  (e). 

3.  The  estate  is  generally  sold  before  the  Master,  but 
the  Muster  is  at  hberty,  if  he  shall  think  it  for  the  bene- 
fit of  the  parties  interested,  to  order  the  same  to  be  sold 
in  the  country,  at  such  place  and  by  such  person  as  he 
shall  think  fit  (/). 

4.  When  the  sale  in  the  country  is  over,  an  affidavit, 
prepared  by  the  Master  s  clerk,  and  sworn  to  by  the 
person  appointed  (together  with  the  bidding-book  and 
printed  particulars  annexed),  stating  the  sale  and  the 
biddings,  and  the  sum  for  which  the  estate  sold,  and  to 
whom,  by  name,  is  required  {(/). 

5.  The  particulars  should,  as  in  the  case  of  private 
sales,  correctly  state  the  rental  and  nature  of  tenure, 
&c.  If  the  property  be  described  as  held  l^y  tenants 
under  written  agreements,  and  the  holdings  are  by 
parol,  the  purchaser  will  be  allowed  to  retire  from  the 
contract  (h). 

6.  If  the  rents  of  the  estate  are  incorrectly  repre- 
sented to  the  purchaser's  disadvantage,  he  will  be 
entitled  to  a  compensation  ;  but  if  he  object  to  the 
statement  upon  a  sale,  and  there  is  a  re-sale  under  the 
same  representation,  and  instead  of  pointing  out  the 
error  he  again  purchases,  he  cannot  claim  any  compen- 
sation (/). 

/.  The  Court,  as  in  cases  of  sale  by  public  auction, 
does  not  in  general  attend  to  verbal  declarations  at  the 
sale,  the  babble  of  the  auction-room,  as  it  has  been 
called,  except  in  cases  where  they  have  to  consider  whe- 
ther a  purchaser  is  to  take  his  bargain  or  not  (k). 

(e)  See   1  Turner's  Practice  by  (A)  Bessouet  v.  Robins,  1  Saus. 

Ven.  127.  &  Scul.  142. 

(/)  General  order,   23d   Nov.  (i)  Campbell  r.  Hay,  2  Mol].  102. 

1831,  7.0.  {k)  See    1  .Inc.   t*v-  Wnlk.  638, 

((/)  1  Newl.  Pract.  540.  639;  per  Lord  FJdon. 

H  2 


100  OF    SALES    UNDER    THE    AUTHORITY 

8.  If  a  mortgagee  in  a  foreclosure  suit  be  allowed  to 
bid  for  the  estate,  he  will  not  be  permitted  to  conduct 
the  sale  (/). 

9.  The  plaintiff's  solicitor  should  attend  at  the  sale, 
which  is  conducted  in  the  following  manner :  The  Mas- 
ter's clerk  prepares  a  particular  of  the  lots  to  be  sold, 
with  spaces  between  each  lot.  The  lots  are  successively 
put  vip  at  a  price  offered  by  any  person  present,  and 
every  bidder  must  sign  his  name  and  the  sum  he  offers, 
in  the  space  on  the  particular,  under  the  lot  for  which 
he  bids  ;  and  formerly  2  s.  6  d.  was  paid  to  the  Master's 
clerk  for  every  bidding ;  but  that  regulation,  which  had 
a  tendency  to  damp  the  sale,  was  abolished,  and  in  heu 
of  the  half-crowns,  a  sum  was  allowed  to  the  clerk,  as 
part  of  the  expenses  attending  the  sale.  And  this 
again  has  been  corrected  under  the  authority  of  the 
3  &  4  Will.  IV.,  c.  94,  and  "  upon  every  sale  by  the 
Master,  where  the  purchase-money  does  not  exceed 
2,000  /.,  payable  on  the  report  confirmed  absolute,  there 
is  payable  by  such  party  as  the  Master  shall  direct,  5  /., 
and  for  every  sale  above  2,000/.,  on  every  100/.,  5*.  It 
has  been  decided  that  when  the  whole  produce  of  the 
sale  does  not  exceed  2,000  /.,  however  numerous  the  lots 
or  purchasers,  only  5  /.  is  payable,  and  5  s.  on  every 
100  /.  beyond  that  sum  {m). 

The  best  bidder  is  of  course  declared  the  purchaser. 
If  any  lots  are  not  sold,  they  must  be  again  advertised 
for  sale  [n). 

1 0.  The  payment  of  a  deposit,  and  the  investment  of 
it  in  the  funds,  are  governed  by  the  same  rules  as  are 
adhered  to  where  the  contract  is  between  party  and 

(/)  Domville    \\    Berrington,  2  Windsor  r.  Tyrrell,  ii.  628,  n. 
You.  &  Coll.  723.  (??)  See  1  Turn.  Prac.   129;   2 

(w)  In    the    matter   of  Allen's  Fowl.  Prac.  306,  307. 
Charities,    2   Myl.   &   Kee.    627; 
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party  :  and  therefore  a  purchaser  is  not  entitled  to  the 
benefit  of  a  rise  in  the  funds  when  his  purchase  is  com- 
pleted (o) . 

11.  The  Court  will,  on  motion,  discharge  the  pur- 
chaser, and  substitute  any  other  person  in  his  stead  ; 
but  this  will  not  be  done  unless  such  person  pay  in  the 
money,  and  an  affidavit  be  made  that  there  is  no  under- 
bargain  ;  for  the  new  purchaser  may  give  the  other  a 
sum  of  money  to  stand  in  his  place,  and  so  deceive  the 
Court  {])).  Formerly  the  practice  seems  to  have  been 
to  require  the  consent  of  all  the  parties  in  the  cause,  as 
well  as  the  consent  of  the  original  purchaser  (7). 

12.  But  even  where  the  title  is  defective,  and  another 
person  has  agreed  to  take  the  estate  with  the  defective 
title,  yet  no  order  can  be  made  until  the  first  purchaser 
is  discharged  (r). 

13.  If  the  purchaser  resell  at  a  profit  behind  the  back 
of  the  Court,  before  his  purchase  is  confirmed,  the 
second  purchaser  is  considered  a  substituted  purchaser, 
and  nmst  pay  the  additional  price  into  Court  for  the 
benefit  of  the  estate  (.y) . 

14.  Although  more  of  an  estate  is  sold  than  is  neces- 
sary for  the  purposes  of  the  trust  b}-  virtue  of  which 
the  decree  was  made,  yet  the  purchaser  can  make  no 
objection  to  it,  the  decree  being  a  sufficient  security  to 
him,  as  it  cannot  appear  l)ut  that  it  was  right  to  sell 
the  whole.  If,  however,  the  decree  were,  that  the  Mas- 
ter should  sell  Greenacre,  and  he  sells  Blackacre,  an 


((>)  Vide  supra,  p.  ()9;  Ambrose 
V.  Ambrose,  1  Cox,  194 ;  D'Oyley 
V.  Countess  of  Powis,  ib.  206. 

(p)  Hiy;by  x.  M'Namiira,  6  V'es. 
jiin.  515:  Vale  v.  Davenport,  6 
Vos.  jun.  615. 

(7)   Mattliows  V.  Stubbs,  2  Bro. 
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;   although  it 

C.  C.  -291. 

(;■)  Williams  x 

.  Waco,  C.  Coop. 

4-2. 

(s)  N odder  v. 

Hiirtin,    1  Taunt. 

341. 

(/;  Lutwych  i 

.  W  inford,  2  Bro. 

C.  C.  248. 
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seems  that  it  may  be  laid  down  as  a  general  rule,  that 
a  purchaser  shall  not  lose  the  benefit  of  his  purchase 
by  any  irregularity  of  the  proceedings  in  a  cause  (u) . 
If  a  decree  is  obtained  by  fraud,  it  may,  of  course,  be 
relieved  against  (cv) ;  and  it  has  been  said  that  a  pur- 
chaser is  bound  to  see,  that,  at  least  as  far  as  appears 
on  the  face  of  the  proceedings  before  the  Court,  there 
is  no  fraud  in  the  case  ( j/) ;  but,  if  the  Court  itself  be 
imposed  upon,  it  would  be  a  strong  measure  to  mq)lj/ 
notice  of  the  fraud  to  the  purchaser,  from  the  very  pro- 
ceecUngs  before  the  Court.  But  it  is  a  settled  maxim 
that  persons  purchasing  under  decrees  of  the  Court  are 
bound  to  see  that  the  sale  is  made  according  to  the 
decree  (z). 

15.  A  person  having  a  legal  lien,  as  a  judgment-cre- 
ditor not  coming  in  under  the  decree,  would  not  be 
bound  by  it,  and  might  proceed  against  the  purchaser, 
unless  he  obtained  a  legal  interest  over-reaching  the 
lien ;  in  which  case  the  claim  being  merely  in  equity, 
the  Court  would  protect  the  purchaser  bu}dng  under  its 
decree  (a),  or  rather  would  not  lend  its  aid  to  the  judg- 
ment-creditor against  him. 

16.  When  the  Court  sells  it  will  protect  the  purchaser 
against  the  parties  to  the  suit,  and  all  persons  coming 
in  under  the  decree,  as  in  the  case  of  judgment-credi- 

{u)  Lloyd    r,    Jolmes,    9  Ves.  ib.;    Lansdowne    v.    Beaunian,    1 

jun.  37;  Curtis  i.  Price,   12  Ves.  Moll.  89. 

jun.  89 ;    Bennett   r.   Harnell,   2  (y)  Gore  v.  Stacpoole,   1  Dow, 

Scho.  &  Lef.  566  ;  Burke  r.  Cros-  30. 

bie,   1  Ball  &  Beat.  489  ;  Light-  (z)    Colclougli    v.    Steriini,    3 

burne   i:  S^vift,    2   Ball   &   Beat.  Bligh,  181. 

207 ;  see    Baker     r.   Morgan,     2  (a)  Barrett  r.  Blake,  2  Ball  & 

Dow,  526  ;  Mullins  r.  Townsend,  Beat.  354 ;  see  Steele  r.  Philips, 

1  Dow  &  Clark,  430.  1  Hogan,  49 ;    Johns  r.   French, 

(a)  Kennedy   v.  Daly,    1  Scho.  lb.  450. 
&    Lef.    355  ;     Gitiard    v,    Hort, 
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tors,  and  although  only  a  few  can  be  paid,  yet  all  will  be 
restrained.  Where  there  is  original  authority,  as  in  car- 
rying a  trust  into  execution,  if  the  old  judgment-credi- 
tors will  not  come  in,  the  Court,  it  is  said,  restrains 
them  from  proceeduig  against  those  lands  in  fu- 
ture (b). 

17.  In  sales  by  auction  or  private  agreement,  the 
contract  is  complete  when  the  agreement  is  signed  ;  but 
a  different  rule  prevails  in  sales  before  a  Master ;  the 
purchaser  is  not  considered  as  entitled  to  the  benefit  of 
his  contract  till  the  Master's  report  of  the  purchaser  s 
bidding  is  absolutely  confirmed ;  and  I  shall  now  pro- 
ceed to  show  what  steps  a  purchaser  must  take  to  obtain 
an  absolute  confirmation  of  the  Master's  report. 

18.  The  purchaser  must  first,  at  his  own  expense, 
procure  a  report  from  the  Master,  of  his  being  the  best 
bidder  for  the  lot  he  has  purchased.  After  the  report 
is  filed,  and  an  office-copy  of  it  taken  by  the  purchaser, 
he  must,  at  his  own  expense,  apply  to  the  Court  by 
motion,  of  which  no  notice  need  be  given  (c),  that  the 
purchase  may  be  confirmed.  Upon  this  application  the 
order  will  be  confirmed  nisi  (d),  that  is,  unless  cause 
be  shown  against  the  same  in  eight  days  after  service. 
The  purchaser  must,  at  his  own  expense,  procure  an 
office-copy  of  this  order  from  the  Register  (I).  If  no 
cause  be  shown  within  the  eight  days,  the  purchaser 
must,  at  his  own  expense,  apply  to  the  Court  to  confirm 

(A)  Stackpoole  x.  Curtis,  2  Moll.  (d)  For  a  form  of  the  order,  see 

604.  2  Fowler's  Pract.  308. 

(c)  See  Parker's  Analysis,  141. 

(I)  See  3  &  4  Will.  4,  c.  94,  s.  10,  Avliich  authorises  any  percon  to 
take  an  office-copy  of  so  much  only  of  any  decree,  order,  report  or 
exception?,  as  ho  may  require. 

11  4 
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the  report  absolutely,  which  will  be  done  of  course  (e), 
on  an  affidavit  of  the  service  of  the  order  ( /'),  and  a 
certificate  of  no  cause  having  been  shown.  The  cer- 
tificate is  obtained  from  the  Register  by  application  to 
the  entering  clerk,  and  leaving  the  order  tiisl  the  day 
before.  Notice  of  this  application  need  not  be  given  (^). 
But  if  he  be  served  with  notice  of  a  motion  to  open  the 
biddings,  he  cannot  regularly  proceed  to  confirm  his 
report  absolutely  (h).  The  order,  however,  to  confirm 
absolutely  the  report  when  served  operates  from  the 
day  on  which  it  was  pronounced  (?'). 

19.  If  after  having  obtained  the  order  nisi,  the  pur- 
chaser neglects  to  confirm  the  order,  the  vendor  him- 
self may  make  the  motion  {k). 

20.  The  bidder  not  being  considered  as  the  pur- 
chaser until  the  report  is  confirmed,  is  not  liable  to 
any  loss  by  fire  or  otherwise  which  may  happen  to  the 
estate  in  the  interim  (/)  ;  nor  is  he,  until  the  confirm- 
ation of  the  report,  compellable  to  complete  his  pur- 
chase (m)  ;  but  upon  the  report  being  confirmed,  he 
will  be  compelled  to  carry  the  contract  into  exe- 
cution (n).  And  if  an  interest  of  uncertain  duration 
be  purchased — as  a  life  interest,  the  purchaser  will  be 
bound,  although  the  life  drop  the  same  night  (o). 

(e)  Fo)-  a  form  of  the  order,  see  (k)  Chilling-worth    v.   Chilling- 

2  Fowler's  Pract.  311.  worth,  1  Sim.  &  Stii.  291. 

(J")  For  forms  of  the  atlidavit,  (/)  Ex  parte    Minor,    1 1   Ves. 

see  2  Turn.  Pract.  503.  522  ;   Par-  jun.  559  ;   see  13  V^es.  jun.  518  ; 

ker's  Anal.  98  ;    2   Fowl.    Pract.  1  Jac.  &  Walk.  639. 

310.  {m)  Anon.  2  Ves.  jun.  335. 

(ff)  See  1  Turn.  Pract.  129.  (n)    Barker     r.    Holford,     and 

(A)  Vansittart  r.  Collier,  2  Sim.  Eg-gington  v.  Flavel,  2  Anstr.  344, 

&  Stu.  608.  cited. 

(^■)  Aberdeen  r.  Watlin,  6  Sim.  (o)  Anson   v.  Towgood,   1   Jac. 

146.  &  Walk.  637. 
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21.  If  the  purchaser  neglect  to  complete  his  pur- 
chase, the  practice  is,  for  the  sellers  to  confirm  the 
report,  and  then  if  the  purchaser  is  supposed  to  be 
responsible,  to  get  an  order  to  inquire  whether  the 
party  can  make  out  a  good  title  [p),  and  if  he  can,  to 
obtain  an  order  upon  the  purchaser  to  complete  his 
purchase  {q) ;  (I)  but  if  the  purchaser  is  unable  to 
complete  his  purchase,  then  on  the  report  being  con- 
firmed, it  is  moved  to  discharge  him  from  the  bid- 
ding (r),  and  notice  of  this  motion  must  be  given  to 
the  purchaser  (.s).  But  a  purchaser  will  not  be  per- 
mitted to  baffle  the  Court ;  and  therefore,  instead  of 
discharging  the  purchaser  from  his  bidding,  the  Court 
will,  if  required,  make  an  order  that  he  shall,  within  a 
given  time,  pay  the  money,  or  stand  committed  {t). 

22.  If  an  insane  person  bid,  of  course  the  estate  must 
be  resold  ;  but  the  Court  has  no  power  to  hokl  the  next 

(/?)    Notice   must   be   given   of  {r)    Cunning-ham    i.    Williams, 

the  motion  for  this  order.     For  a  2  Anstr.  344. 

form  of  the  notice,  see  2  Turner,  {s)  For  a  form    of  the    notice, 

650.  see  2  Turn.  Pract.  651. 

{q)  See    2    Fowl.    Pract.    ol8.  {t)   Lansdown    w   Elderton,    14 

325.  Ves.  jun.  512. 

(I)  A  motion  was  made  before  Lord  Erskiue,  that  the  purchase- 
money  should  be  paid  in  by  the  purchaser.  The  purchaser  did  not 
appear.  After  consulting-  the  Register,  who  had  searched  for  prece- 
dents, and  expressing  his  unwillingness  to  do  any  thing-  to  prejudice 
sales  by  the  Court,  the  Chancellor  refused  the  motion,  but  ordered  the 
title  to  be  referred  to  the  Master;  and  then,  he  said,  if  a  good  title 
could  be  made  he  would  compel  payment  of  the  money  according  to  the 
usual  practice. — Anon.  Ch.  22d  July  1806,  MS.  In  1  Newl.  Pract. 
544,  it  is  said,  that  it  seems  that  if  the  report  is  confirmed  by  the 
vendors  it  is  not  necessary,  previous  to  the  application  against  the  pur- 
chaser that  he  be  ordered  to  pay  in  his  purchase-money,  that  an  abstract 
of  title  should  be  delivered  to  him.  Sanders  v.  Guy,  .Ian.  1811,  before 
Lord  El  don. 
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bidder  to  his  bidding,  and  the  Court  has  refused  in  such 
a  case  to  allow  the  next  bidder  to  stand  as  the  pur- 
chaser, notwithstanding  all  the  parties  in  the  cause 
desired  it,  as  they  apprehended  the  estate  would  not 
sell  for  so  much  to  any  other  person.  But  the  estate 
was  ordered  to  be  resold  generally  (u). 

23.  When  the  report  is  absolutely  confirmed,  the 
purchaser  is  entitled  to  a  conveyance  on  payment  of 
the  purchase-money,  and  may,  after  giving  notice  of  his 
intention  (ai),  apply  to  the  Court  for  leave  to  pay  his 
purchase-money  into  the  Bank  (i/),  and  to  be  let  into 
possession  of  the  estate ;  but  this  application  should 
of  course  not  be  made  until  the  title  be  approved 
of  (z).  When  the  money  is  paid  according  to  the 
order,  the  purchaser  must,  at  his  own  expense,  obtain 
a  certificate  of  the  payment  of  it. 

24.  If  the  estate  be  subject  to  an  incumbrance, 
which  appears  upon  the  report,  the  purchaser  should, 
after  giving  notice  of  his  intention  («),  apply  to  the 
Court  for  leave  to  pay  off  the  charge,  and  to  pay  the 
residue  of  the  purchase-money  into  the  Bank.  But 
where  an  incumbrance  on  the  estate  does  not  appear 
on  the  report,  and  any  of  the  parties  refuse,  or  are 
incompetent  to  consent,  a  purchaser  cannot  apply  any 
part  of  his  purchase-money  in  discharge  of  the  incum- 
brance, though  perhaps,  if  the  parties  be  all  competent 
to  consent,  and  do  consent,  it  may  be  done  {b). 

25.  Where  two  or  more  persons  purchase  one  lot, 

{u)  Blackbeard  v.  Lindigren,  1  Pract.  210;  and  for  a  form  of  the 

Cox,  205.  order,  see  2  FoavI.  Pract.  313. 

(x)  For  forms  of  the  notice,  see  {z)  See  2  Fowl.  Pract,  317. 

2   Turn.    Pr.   647 ;    Park.    Anal.  (a)  For  a  form  of  such  notice, 

140.  see  2  Turn.  Pract.  648. 

[l/)  For  the  mode  of  paying  the  (b)  v.  Stretton,  1  Ves.jun; 

money  into  the  Bank,  see  1  Turn.  266. 
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the  money  must  be  paid  altogether  ;  the  Court  will  not 
allow  them  to  pay  their  proportions  separately,  on  ac- 
count of  the  confusion  which  might  ensue  (c). 

26.  In  the  Exchequer,  purchase-money  is  allowed  to 
be  paid  in  without  prejudice  to  any  objections  which 
the  purchaser  may  be  advised  to  make  upon  subsequent 
investigation  {d).  And  this  is  sometimes  allowed  in 
the  Court  of  Chancer}^  upon  special  application,  but  it 
is  a  practice  not  to  be  encouraged. 

27.  A  purchaser  under  a  decree  is  entitled  to  be  let 
into  possession  of  the  estate  from  the  quarter-day  pre- 
ceding his  purchase,  paying  his  money  before  the  fol- 
lowing one  (e)  ;  which  proposition  has  no  relation  to 
the  time  of  his  being  declared  by  the  Master  to  be  the 
highest  bidder,  but  to  the  confirmation  of  the  report  (/), 
for  until  then  he  is  not  the  purchaser. 

28.  Where  a  purchaser  allows  the  time  to  elapse,  he 
is  entitled  to  the  rent  only  from  the  quarter-day  pre- 
ceding the  payment  of  the  money  into  Court.  This  is 
the  settled  practice  here,  although  it  led  to  a  difference 
of  opinion  in  Ireland  before  it  was  settled  there  {(/). 

29.  And  a  purchaser  is  not  entitled  to  the  rents  for 
a  period  beyond  the  quarter-day  preceding  the  payment 
of  his  money,  merely  because  he  has  been  read}^  to 
complete  his  purchase,  and  had  his  money  ready  l}ing 
dead  in  a  banker's  hands ;  for  he  might  have  moved 
to  pay  the  money  into  Court,  when  it  would  have  been 
laid  out :  and  this,  if  done  by  special  apphcation,  would 
not  have  been  an  acceptance  of  the  title  (A). 

(c)  Darkinr.Maiye,  1  Anst.  22.  (/)  Sec  1  Rep.  t.  Plunk.  176, 

(d)  MarfiU  r.  Riidg-c,  2  You.  &:       177. 

Coll.  566.  (y)  See  Gowan  v.  Tighe  ;  Pren- 

(e)  Twigg  ^•.  Fifield,  13  Vcs.  dergast  v.  Eyre,  1  Hep.  t.  Plunk, 
jun.    .517  ;     see    Garrkk    i:   Earl       168.  ISO. 

Canulcn,  2  Cox,  231;  tide  post,  (/<)    Barker    t.    Harper,    Coop, 

ch.  16.  32. 
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30.  When  a  mortgagee  purchases,  and  his  principal 
and  interest,  calculated  up  to  the  last  quarter-day,  ex- 
ceed the  purchase-money,  he  will  be  let  into  possession 
as  from  t\\Q  preceding  quarter-day  (/). 

3 1 .  But  a  purchaser  will  not  be  allowed  profits  not 
really  belonging  to  the  quarter  ;  for  example,  a  pur- 
chaser of  a  manor  must  pay  to  the  vendor  the  fines 
payable  on  account  of  deaths  of  copyholders  before  the 
quarter,  although  the  admissions  do  not  take  effect  until 
after  he  is  let  into  possession,  for  such  fines  will  be 
considered  as  having  accrued  before  the  period  from 
which  the  purchaser  is  entitled  {k). 

32.  A  life  annuity  stands  upon  a  different  footings 
and  a  purchaser  will  be  entitled  to  it  from  the  time  he 
could  have  confirmed  the  report  absolutely,  and  pays 
interest  from  that  day  (/). 

33.  And  where  a  life  interest  was  sold  in  three  per 
cent,  consols,  and  reduced,  and  the  day  after  the  sale 
half  a  year's  dividends  on  the  consols  became  due,  and 
the  purchase  was  confirmed,  and  the  money  paid  before 
the  end  of  the  month,  the  purchaser  was  held  to  be 
entitled  to  the  half  year's  dividend.  Lord  Eldon  ob- 
served that  the  rule  of  the  Court  in  the  purchase  of  a 
fee  simple  estate  was  to  give  the  profits  from  the  quar- 
ter-day preceding  the  payment  of  the  purchase-money, 
but  was  that  so,  he  asked,  when  a  man  buys  a  life 
estate  which  may  not  last  five  minutes  i  It  would  be 
difficult  to  state  any  difference  between  the  dividends 
on  the  consols  which  became  due  the  next  day,  and 
those  on  the  reduced,  which  were  not  payable  till  three 
months  after.  Could  anything  turn  upon  the  report 
not  being  confirmed  ?     There  was  a  case  about  a  house 

(i)    Bated    V.    Bonner,     1    Sim.       Cox,  231. 
4'27.  (/)  Twigg   x.   Fitield,    13   Ves. 

{k)  Gairick  v.  Lord  Camden,  2      jun.  517. 
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being  burned  down  before  the  confirmation  of  the 
report.  But  if  the  tenant  for  life  had  died  the  same 
night,  must  not  the  purchase-money  have  been  paid  ? 
The  report,  he  thought,  when  confirmed  must  have 
relation  back  to  the  purchase ;  and  the  contract  was 
made  the  moment  that  the  purchaser's  name  was  entered 
in  the  Master's  book.  If  the  tenant  for  life  (I)  had  lived 
till  the  day  after  the  sale  and  then  died,  the  purchaser 
would  have  had  nothing  if  he  was  not  entitled  to  these 
dividends  (m). 

34.  Nor  does  the  general  rule  apply  to  a  colliery, 
w^hich  is  considered  as  a  trade.  The  profits  are  settled 
monthly,  and  therefore  the  purchaser  is  entitled  to  the 
profits  only  from  the  commencement  of  the  month  in 
which  he  purchased,  paying  his  purchase-money  in  the 
course  of  that  month  {n). 

35.  If  a  purchaser  enter  into  possession,  he  will  be 
compelled  to  pay  the  money  into  Court,  although  he 
entered  with  the  permission  of  the  parties  in  the  cause. 
The  Court  only  can  give  such  permission  (o). 

36.  When  the  report  is  absolutely  confirmed,  and 
every  thing  arranged,  the  draft  of  the  conveyance  must 
be  drawn  ])y  the  purchaser's  solicitor,  and  either  settled 
l)y  the  Master,  if  the  parties  insist  upon  it,  or,  which  is 
more  customary,  by  a  conveyancing  counsel  of  whom 
the  Master  approves.  The  Master's  clerk  will,  at  the 
purchaser's  expense,  ingross  the  deed,  procure  the  report 
or  certificate  of  its  being  allowed,  and  then  deliver  the 

(7?i)  Anson  v.  To\v<jood,    1  Jac.  Turn.  &.  lluss.  70. 

&  Walk.  637.  (o)  Anon.  L.   I.   Hall,   16  July 

(«)  Wren  r.  Kirton,  8  Ves.  jun.  1816,  MS. 
502 ;  Williams   v.  Attenborough, 


(1)  In  the  report  it  is  the  purchaser,  because  the  purchaser  Avas  hiiu- 
eelf  the  tenant  for  life,  whose  interest  was  sold. 
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deeds  to  the  purchasers ;  and  it  is  usual  to  obtain  the 
Master's  signature  to  every  skin.  The  report  must  be 
filed  (;?). 

37.  It  is  usual,  however,  to  so  word  decrees,  that  the 
draft  shall  not  go  before  the  Master  miless  the  2)f(ffies 
differ.  Where  this  mode  is  adopted,  the  business  is 
transacted  in  the  same  way  as  upon  a  sale  by  private 
contract,  unless  the  parties  cannot  agree,  in  which  case, 
resort  is  had  to  the  Master. 

38.  When  the  deeds  have  been  properly  executed  by 
all  necessary  parties,  an  affidavit  of  the  due  execution 
of  them  must  be  made,  and  filed  in  the  affida\it  office, 
and  an  office-copy  of  the  affidavit  must  be  taken  :  this 
being  done,  the  money  directed  to  be  paid  in  conse- 
quence thereof,  may  be  procured  in  the  usual  man- 
ner (g-). 

39.  If  the  parties  disagree  as  to  the  necessary  parties, 
&c.  to  the  conveyance,  the  Master  will  report  his  appro- 
bation of  the  draft,  as  settled  by  him.  To  this  report 
exceptions  may  be  taken  {r),  and  then  the  question  will 
come  before  the  Court  in  a  regular  way. 

40.  Where  a  Master  is  directed  to  settle  a  conveyance 
in  case  the  parties  differ  about  the  same,  the  party 
entitled  to  prepare  the  conveyance  is  to  bring  in  the 
ch'aft  of  the  conveyance  into  the  Master's  office,  and  give 
notice  of  his  having  so  done  to  the  other  party  ;  and  at 
any  time  within  eight  days  after  such  notice,  such  other 
party  will  have  liberty  to  inspect  the  same  without  fee, 
and  may  take  a  copy  thereof  if  he  thinks  fit,  and  at  or 
before  the  expiration  of  the  eight  days,  or  such  further 
time  as  the  Master  shall  in  his  discretion  allow,  he  must 
then  either  agree  to  adopt  the  conveyance  or  signify  his 

ip)  1  Turn.  Pract.  145.  103  ;  Tipping  v.  Gartside,  2  Fowl. 

{q)  1  Turn.  Pract.  145.  Pract.  328  ;  "Wakeman  r.  Duchess 

(r)  Lloyd   V.  Griffith,    1    Dick-      of  Rutland,  3  Ves.  jun.  504. 
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dissent  therefrom,  and  will  thereupon  be  at  liberty  to 
deliver  a  statement  in  writing  of  the  alterations  which  he 
proposes  in  the  draft  of  the  conveyance.  But  if  he  deli- 
ver no  such  statement  in  WTiting,  or  if  the  other  party 
refuses  to  adopt  the  proposed  alterations  in  the  draft  of 
the  conveyance,  the  Master  is  then  to  proceed  to  settle 
the  conveyance  according  to  the  practice  of  the  Court. 
And  in  case  the  Master  shall  adopt  the  proposed  alter- 
ations in  the  draft,  the  costs  of  the  proceeding  with 
respect  to  the  conveyance  are  borne  by  the  other 
party  (s). 

41.  So  if  the  parties  differ  as  to  the  validity  of  the 
title  to  the  estate,  the  Master  must  make  his  report  upon 
the  title,  to  which  exceptions  may  in  Uke  manner  be 
taken  (t). 

42.  If  the  title  prove  bad,  the  purchaser  will  be  paid 
out  of  the  funds  in  the  cause,  the  costs  of  the  orders  for 
confirming  him  as  purchaser,  of  the  reference,  and  of 
the  application,  and  the  expense  of  investigating  the 
title.  The  order  in  such  a  case  is  for  payment  out  of 
the  fund,  of  the  purchaser's  costs  of,  and  consequent 
upon  his  having  become  purchaser,  and  also  of  the  ap- 
plication, and  his  reasonable  charges  and  expenses  of 
investigating  the  title  (u). 

43.  If  there  are  no  funds  in  Court,  the  plaintiff  will  in 
a  common  case  be  ordered  to  pay  the  purchaser  in  the 
first  instance  (.r)  his  costs,  charges,  and  expenses  in- 
curred in  the  investigation  of  the  title,  together  with  the 
costs  of  the  application  ;  and  this,  although  the  plaintiff 

(s)  General    order,    23(1     Nov.  (fc  Stu.  117;  Attorney-General  i\ 

1831,  76.  Corporation  of   Newark,    8  Sim. 

(t)  For  forms  of  exceptions,  see  74. 

2  Turn.  Pract.  589.  (a-)  Smitli  v.  Nelson,  2  Sim.  & 

(u)  Reynolds  v.  Blake,   2  Sim.  Stu.  557. 
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be  only  a  JLegatee,  but  ,,1>^  ^N^ifi.  ,)be.  .ajt  ,U)3er|:j  tp  j  recover 
theiU9V^p^Jn%,suit(^),,;r    ^,  j,^,      ;  .,,,  ,^  -^    ,..,:...,. 

44.  .Jn  ^i^^^ry,  case  tbe  piirclias^r  is  entitled  to  the  co^ts 
of  the  motion  for  a  reference  ,of  title,  and  to  the  costs  of 
that  reference  (z).  Where  the  title  proves  good  the 
purchaser  bears  his  own  costs  of  the  investigation. 

45.  But  if  a  jDurchaser  is  relieved  from  the  purchase 
upon  a  collateral  ground  which  he  ultimately  takes,  of 
course, he  will  not  be  allowed  his  .costs  of  investisratins: 
the  title  (a).  ,      ^  ,  ,  ,       ,  •  , . 

46.  In  a  case  before  Lord  Hardwicke  (h),  where  a  man 
having  bought  an  estate  before  the  Master  filed  a  bill 
against  the  heirs  at  law  of  a  devisor  under  whom  the  title 
was  made,  and  also  against  the  persons  who  were  to 
convpy  the  property,  in  order  to  have,  the  conveyance 
made,  and  to  establish  the  "vvill,  and  perpetuate  the  tes- 
timony,  and  the  bill  was  dismissed  (but. without  preju- 
dice to  tiie  evidence  for  perpetuating  the  testimony)  with 
costs  as  to  th^  heirs  at  law,  who  examined  no  witnesses, 
but.cqntested  tl>e  wall  by  their  answer,  and  without  costs 
as  to  the  o,th,er  parties,  the  purchaser  w;as  allowed  so 
much  of  the  costs  of  the  suit  as  related  to  the  perpetu- 
ating  the  testimpny  of  the  execution  of  the  will,  and  the 
costs  paid  to  the  heirs  at  law,  although  Lord  Hardwicke 
did  not  think  it  was  absolutely  necessary  to  perpetuate 
the  testimony.  ,.  ^      ,  ■  •     ,      , 

The  purchaser,  it  will  be  observed,  was  not  allowed 
the  costs  of  the  suit  so  far  as  it  souerht  a  conveyance  to 
him,  which  he  could  have  obtained  without  suit,,  and 

';<.•■)   •i't;m,;iis     (-jiiiii     /!(!'    (If    '{{•■      V-\\\\i\-!>    ■)]]■,['-:   i     /j!    ?;.,,>    ..  ■ 

(y)  Berry  v.  Johnson,  2  You.  Blake,  2  ^im.  &  Stu.  117.  , 

&  Coll.  564.  (a)  Mag-enni^  r.  Fallon,  2  Moll. 

(i;)  Camden  v.  Benson,  r'Kee,'  S^2.    '              '                 -    ■ 

671  ;  see  Fielder  v.  Higginson,  3  (Z-)  Mackrell  v.  Hunt,  2  Madd-. 

Ves.    &    Bea,    142;    Reynolds  'y.      34.  ...l..,. 
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clearly  the  other  costs  would  not  now  be  allowed  to  a 
i:)urchaser,  for  he  is  not  at  liberty  to  file  a  bill  against 
adverse  parties  in  order  to  clear  up  the  title  before  a 
conveyance,  much  less  to  throw  the  costs  of  such  a  suit 
upon  the  estate. 

47.  In  a  case  where  there  was  error  in  the  decree 
under  which  the  estate  was  sold,  the  purchaser  was  dis- 
charged, upon  motion,  from  his  purchase,  although  the 
parties  were  proceeding  to  rectify  it(<;').  Lord  Eldon 
said,  that  he  would  not  extend  the  rule  which  the  Court 
had  adopted,  of  compelling  a  purchaser  to  take  the 
estate  where  a  title  is  not  made  till  after  the  contract,  to 
any  case  to  which  it  had  not  already  been  applied,  but 
as  to  costs.  Lord  Eldon  observed,  that  the  rule  in  general 
was  that  the  suitor  must  pay  for  the  mistakes  of  the 
Court.  It  was  true  the  purchaser  was  not  a  party  to 
the  suit,  but  still  the  other  parties  had  been  misled  by 
the  Court;  they  had  been  acting  on  its  judgment,  audit 
required  consideration  whether  they  should  be  made  to 
pay  the  costs.  The  purchaser  waved  the  costs,  but  he 
ought,  it  should  seem,  to  have  l)een  allowed  them. 

48.  If  a  purchaser  of  an  estate  under  a  decree  of  the 
Court,  after  the  absolute  confirmation  of  the  report,  and 
before  any  conveyance  made  to  him,  die,  having  devised 
his  interest  therein,  the  Court  will  order  a  conveyance  to 
be  made  to  the  devisees,  without  the  consent  of  the  tes- 
tator's heir  at  law,  where  he  is  an  infant  {d). 

49.  If  an  estate  directed  to  be  sold  before  a  Master, 
is  sold  by  ])rivat('  contract,  or  in  any  other  manner  con- 
trary to  the  order  of  the  Court,  and  not  actually  con- 
veyed to  the  purc^haser,  the  Court  will  not  take  notice 
of  the  sale,  but  will  direct  the  (^state  to  be  sold  before 

(c)  LorlinioiP  i.  Bia.^ior,  '2  .Inc.  {d)  Tho    Kini--    ;.    (uo-rory,    4 

&  W-.ilk.  '2S7.  PiifO,  ?,H0. 

VOL.  I.  I 
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the  Master,  according  to  the  decree  (e).  And  a  person 
who  has  notice  of  the  decree  cannot  be  advised  to  pur- 
chase the  estate  unless  it  be  sold  before  the  Master  ( /')  : 
and  the  money  should  be  paid  into  court,  and  not  to  the 
party  ((/). 

50.  If  an  estate  be  sold  contrary  to  the  order  of  the 
Court,  and  the  purchaser  had  notice  of  the  decree,  he 
will  have  no  remedy ;  but  if  he  bought  without  notice, 
he  may  recover  at  law  for  breach  of  the  agreement  (h). 

5 1 .  A  sale  before  a  Master  is  not  within  the  statute 
of  frauds,  and  after  confirmation  of  the  Master's  report 
of  the  best  purchaser,  the  sale  will  be  carried  into  effect 
even  against  the  representative  of  the  purchaser,  altlijDugh 
he  did  not  subscribe ;  the  judgment  of  the  Court  taking 
it  out  of  the  statute  (i) . 

52.  And  even  if  the  authority  of  an  agent  not  being 
admitted  cannot  be  proved,  yet  if  the  Master's  report 
could  be  confirmed,  the  sale  would  be  carried  into  exe- 
cution unless  some  fraud  were  proved  (k). 

53.  As  a  purchaser  under  a  decree  does  by  the  act  of 
purchase  submit  himself  to  the  jurisdiction  of  the  Court, 
he  may,  if  he  obtain  possession  of  the  estate  before  the 
contract  is  completed,  be  restrained  by  injunction  from 
committing  waste  (/). 

(e)    Annesley     v.    Aslmrst,     3  (/t)   Raymond   v.  Webb,    Lofft, 

P.  Wms,  282.     See  and  consider  66;    see   Moitlock  v.   Duller,    10 

ex  jii^rfe    Hughes,    6   Ves.   jiin.  Ves.  jun.  314. 

617.  (/)  Att.  Gen.    v.  Day,    1   Ves. 

(/)  See  2  vol.   Ca.  and  Opin.  218. 

224,  225.  (k)  Ibid. 

(/y)  See  2  Scho.   &   Lef.   581  ;  (/)  Casaniajor  v.  Strode,  1  Sim. 

see  Price  v.  North,  2  You.  cS:  Coll.  &  Stu.  381. 
627,  which  qu. 
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SECTION  II. 
OF    THE    PRACTICE    IN    IRELAND. 


1.  Opinion  on  abstract  before  a 

sale. 

2.  Sale    must    be     before     the 

Master. 

3.  Solicitor   bidding    must    jxnj 

deposit. 

4.  General  practice  up   to  con- 

frminf)  report. 

5.  Nefjlcct  to  lodge  three-fourths. 

6.  Promissory  note  for  purchase- 

money. 

7.  Ptirchascr  entitled  to  posses- 

sion from  jn'cceding  quar- 
ter-day. 


8,  10,  12.  Receivers  fees,  and 

loss  by  his  insohency. 

9.  Loss  by  insolvency  of  tenants, 

11.  Payments  after  purchase 
attributable  to  former  ar- 
rears. 

1 3,  Remedy  for  neglect  in  making 

out  title. 

14.  Receiver  appointed  for  pur- 

chaser s  costs. 

1.5.   Costs  of  investigating  title. 

16.  Profit  and  loss  by  investment 
in  the  funds. 

18.  JFhen purchase-money  can  be 
obtained  out  of  Court. 


1 .  As  the  practice  in  Ireland  diiFers  in  many  respects 
from  that  in  Eni^land,  it  may  be  useful  to  point  out 
some  of  the  leading  points  decided  in  Ireland  upon  this 
first  branch  of  the  subject.  According  to  an  order 
there,  no  sale  ought  to  take  place  until  an  al)stract 
of  title  has  been  prepared  and  counsel's  opinion  upon 
it  obtained,  and  the  title  deeds  are  deposited.  It  has 
been  said  that  no  rule  has  been  more  disregarded  (a). 

2.  A  sale  before  the  Master's  clerk  instead  of  the 
Master  himself  will  be  set  aside  for  irregularity  {0). 

3.  It  seems,  that  a  solicitor  who  attends  a  sale  and 
bids  for  his  client,  although  he  declares  the  fact,  is 
responsi])le  for  the  payment  of  one-fourth  of  the  bidding 
(which  is  there  payable  as  a  deposit)  ;  l)ut  on  payment 

(r<)  2    Srho.    cV    Lcf.    73.'^;    2  {b)    F.llis   r.    Molloy,    2    Iloir. 

Moll.  r>83.  2.W. 

I  2 
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I .  lit'      -   :      ,    ,  •    - 

of  the  deposit  the  client,  and  not  the  attorney,  must 
conipl^te  tfie  ,j3|irpjliase^;^nd  if  tl>e  purchase  be  no^  com- 
l>l^te4tlif^idei?osit  mUbe,for^it^^  .,,;  , 

4,,  ,T?Ue  gcuevtil  practice  .is  thus  sjtate^  ,(,f/):,: — ^The 
purch,ifsejL'.i|?i:(]c\^'es  froii^  the  MftSt^i;  a  certificate  (and 
not  a  rep,prtf,,jas,^^i  Eiig^ajid)  t^^^f,  Ji,c., hag. bpe^i, declared 
the.  ;h^g];je^t;,  ,biddej;„ ,  j  lypQi?.^  itlf.^ ,  .prodviction ,  pi,  this  cer- 
tifiqat^^.thp  ;pu^,qh9-?.er  theix  ;Qbtt\tpS;,a  side-h^r  rule  for 
libCfi'ty  tp, ,  IjQid^e,., oue-fouj:th ,  pf  ,h^ ,  ipui'cht^se-money  in 
the  ^j^k,.;Qf  Ii^land,  tg  ,|;)Ue,,cveclit.,of  the  C,ause ;  by 
anothigi,* ; ;  ,^iideT-]t)aj,' , ,  ;i,'ule;,, ,  ;Uppj:^  tlie. .  j  prpduptipj^  of  ,the 
AjDcountsinti^^^er^Vs  i  pe^^tificatej, ,  \ie^  j  pbtaj^n^  ,  ^. ;  cpndi- 
tion^l m^X<  tp. ,flpnfiri):i  .tlie  snjl,e,,  Air^lesa^  ,Q^^se  ^hpwn  in 
eight  4lay^ ,  aft^j; ,  s^ryipe,  j  pf  ,  ^^1,9)1  9J;cie,rr,  ,  The  purchaser 
haying;,  lpdgexlj.;tl^  a^enjiajiiii^g, ^  .tlu'ee-fourths  of  the 
purchase-iiapney  (>vhiph  ,is,,  also  ]}j  a.  side-bar  rule), 
after  the  expjrat^piji.i  of,  ;tjlie,,,ejgjit ,  (Jays^  ^lipp  the 
IlegisiU'ar;s^;cert^fic^te;-C?f,Mn,o  i9^i;i^p,  shpwn,  and  the 
Aecounifcant-Geueral's  certificate  of  the  whole  of  the 
piu'chose-mpneyt!  haying  b^^n,  lofeed^  ,  mg-y  obtain  a 
side-bar  rule  ito  cpufirua  <  the  ,sf^le  a^bsolutely,  In  Ire- 
land,; i  therefone^! ;  all .  the ,  .purphase-money  must  be  paid 
before  the  report  pa^  ,  be  •  cpnfiriTfied  absolutely  :  of 
course^such  a  .papnent  does  not  there  amount  to  an 
acceptance; of  the  title;  but  if  the  title  prove  bad,  the 
purchaser  is  lentitled  to  a  return  of  his  money  with 
interest  (6).    >  :i:  .  >,, 

5.  But  if  a  purchaser  neglect  to  lodge  the  three- 
fourths,  although  the  title  prove  bad,  he  is  not  allowed 
interest  on  the  one-fourth  actually  lodged  (/). 

(c)   Hobhouse   v.   Hamilton,     1  (e)  Kirwan   v.   Blake,   1    Hog-, 

Hog.  401.  160. 

{d)  1  Rep.   t.  Plunk.  181,11,  by  (/)  Hill    v.   Kinvan,    1    Hog-. 

Lloyd  &  Goold  ;   Kinvan  v.  Blake,  3.57. 
1  Hogan,  151. 
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6.  By  consent,  it  is  the  practice  for  the  purchaser  to 
lodge  his  promissory  note,  payable  with  interest,  iii  lieu 
of  paying  the  deposit  in  tlie  first  instance  {(/).  Every  such 
note  should  be  drawn  payable  with  interest ;  but  even 
if  it  be  not,  the'  piirchasei*  will  be  coiiipelled  to  pay 
interest  upon  tlie  completion  of  the  cont'ract  {It). 

7-  Although  the  purchaser  allows' a  c6nfeiderable 
time  to  elapse,  and  the  Master's  f'epoi't  of  iV  good  title 
is  confirmed  absolutely  befoi'e  the' retemning  three- 
fourths  Of  the  piirchase-mbney  ai'-e  paid;  yet  the  pur- 
chaser will  be  entitled  to  tlife  rents^froin  the  quarter-day 
preceding  the  payihent  of  the  tlfree-fou'rths  (/).  The 
purchaser  is  ]|)roperly  held  entitled  to  the  I'eiits  from  the 
payment  of  the  mdiiey,  Although  thfe  rep'oi't'  of' his  pur- 
chase is'nyt'cbilfihiied-abfeolti'tely,  b^caik'^j'd  wfe'have 
seeW,  lifeoii^lit  to  pay  all  the'piirclia^se-iliOlK^^'  before  he 
can  6T3tain  a  cbillirtnation'crf  th'^.  re^ott'(iftiy.  '     '"'    >   ' 

8.  Where  the  vendor  is  guilty  of  liife*  delay 'Ah  d  the 
purchaser  kas  not  "procured  "a  new  reoeivh''  upon  pay- 
m^)^i '  of  his '  purchy e  -'mmie}',  he'  is-'  -entitled  ■  -to  ^hfe  ■  full 
rents,  aiKt'dny  toks  TJy"thfe'in^olTency<3f  iW  iredeiver, 
'ot'  {i'6ui^tliiy  ^dtlier'  Catis^'^afte^tWe'-  defftillt^  »'iAii8t  be 
borne  biitof^  the' fmi^«  ill'  the!  caftiSe  (?).'<j'n  >'*'  ^n  .! .( 
'  9:  I'h^  ghid-al '  Tifl^ '  is, '  tliat  ■  A'  ■  |>nrcha*^i' •  >who: '  has 
lodged  the  wholfe'  of  his  piii'chaso-nioiit'y :  und '  i^Mained 
ail  order  to  confirm  the  *ale,  h^s  n''¥i^ht  ^o  i  make  the 
receiver  account  from  time  to  time,  and  is  enJtrtlwl  to 
the  reritk';  and  it  aiiy  jM^of  them  ha^ie  been  lofet  by  the 

'••■•I-!/;  I'll,  ^i    mI    .!)jil    -t.  ruj  -liii-    ni)  thmnillr.  ,<tl:-ni.  ■' 

(</)  GibboXs' tJ.''Bei^Y';  <^'^G«ii-J-  "''(J^)  'Ckwran  wi  tTaghcv  ;V>Uep. 
nor  V.  Kicliards,  I  Sauss.  <!vr  Scul.       t.  Plunk.  1G8. 
158.  1160; -iiid  sco.tltcrolas  to  tbc    !      (^)!  .Pf^pdcrgast.  3Vi,,jl^yro,    ib. 
amount  of  intc^c^!t.  i    li  180.  i,il     .    . 

i(//)    Hill    i.    Kinvan^    1 ,  Hog.    ,,.    (OiBJenrvvrJipsset  iv^',Nmuara, 
357.  i  Moll.  §1 ;,  ^an#ell,  y.  Hay,  2 

Moll.  10-2.  , 
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default  of  the  receiver,  or  of  any  other  person,  the  loss 
must  be  made  good  to  him  out  of  the  purchase-money ; 
but  if,  on  the  other  hand,  the  rents  are  in  the  tenants' 
hands,  without  any  neglect  in  not  collecting  them,  or  if 
any  of  the  tenants  have  become  insolvent,  the  purchaser 
must  bear  the  loss,  for  the  parties  do  not  warrant  the 
payment  of  the  rents,  nor  does  the  sale  amount  to  an 
insurance  contract  against  any  loss  (m). 

10.  And  if  a  purchaser  pay  his  purchase-money  into 
court,  and  obtain  an  order  that  he  shall  be  entitled  to 
"  the  rents,"  receivers'  fees  cannot  be  deducted ;  and 
Hart,  L.  C.  in  Ireland,  thought,  that  where  the  purchaser 
had  paid  his  money  and  was  not  guilty  of  the  subse- 
quent delay,  he  ought  not  to  pay  the  receiver's  fees, 
although  the  practice  there  was  to  deduct  them(?0- 
In  England  this  difficulty  does  not  arise,  because  a 
purchaser  is  not  permitted  to  pay  his  purchase-money 
until  he  approves  of  the  title,  except  by  arrangement 
or  consent. 

11.  Where  the  tenants  are  in  arrear  and  pay  monies 
to  the  receiver  after  the  purchase,  they  are  to  be  attri- 
buted to  the  payment  of  arrears  first,  and  are  not  to  go  to 
the  purchaser  for  rent  since  accrued  due  to  him  (o). 

12.  And  it  has  been  held,  that  a  purchaser  who 
allows  the  receiver  to  continue  in  possession  instead 
of  taking  possession  himself,  on  an  undertaking  to 
account  if  the  title  should  turn  out  defective,  is  bound 
to  pay  the  receiver's  fees  when  he  is  afterwards  paid  the 
rents  and  enters  into  possession  (jj). 

This  seems  to  be  a  harsh  rule  against  a  purchaser, 
who  ought  not  to  be  compelled  to  enter  into  possession 

(w)  D'Espard  v.  Head,  1  Hog.  (o)  Lee   v.  Morehead,   2  Moll. 

486.  509. 

(«)  Duigenan  u.  Nang-le,  2  Moll.  (p)  Biwvn  ?;.  Dowdall,  2  Hog. 

96.  104.  198. 
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until  the  title  is  cleared  up,  nor  ultimately  ])e  made  to 
pay  any  charge,  although  the  title  prove  good,  as  a 
penalty  for  not  having  previously  taken  possession. 

13.  In  a  case  (q)  where  the  plaintiff's  solicitor  in  the 
cause  was  guilty  of  great  neglect  in  making  out  the 
title,  an  order  was  made  that  he  should  make  out  a 
good  title  in  a  month,  or  in  default  thereof,  that  the 
purchaser  should  be  at  liberty  to  proceed  to  make  it 
out  himself,  with  liberty  for  him  to  apply  for  the  costs  of 
making  out  the  title  against  the  funds  in  the  cause. 

14.  Where  a  purchaser  is  entitled  to  be  repaid  his  costs 
for  want  of  a  good  title,  they  are  deemed  to  be  a  lien  on 
the  land,  and  if  there  is  no  fund  in  court,  an  order  will 
be  made,  upon  the  application  of  the  j)urchaser,  appoint- 
ing a  receiver,  in  order  that  the  costs  may  be  paid  out 
of  the  rents ;  and  upon  that  ground,  in  a  case  where  no 
report  had  been  made  that  the  title  was  bad,  the  Court 
refused  to  stay  the  payment  to  a  creditor  of  the  only 
fund  in  court  (r). 

15.  Where  a  good  title  is  made,  the  purchaser 
bears  his  own  costs  of  the  investigation ;  but  it  is 
laid  down  that  he  would  be  entitled  to  his  costs  if 
there  was  a  substantial  variance  from  the  original 
abstract  of  title.  In  Ireland  the  practice  differs  from 
that  in  England,  for  it  is  said  that  in  Ireland  the 
vendor  s  solicitor  is  only  bound  to  send  copies  of  deeds 
and  documents  to  the  purchaser's  sohcitor,  and  leave 
it  to  him  to  consult  counsel,  in  which  case,  if  the 
title  prove  good,  the  purchaser's  fee  to  counsel  ought 
to  be  paid  by  himself.  However,  the  constant  prac- 
tice has  been  otherwise.  The  plaintiff's  solicitor  sends 
a  case  to  the  purchaser's  counsel,    and   pays    the   fee, 

((j)   Harding    v.   Middlcton,     1  (r)  M'Cann  v.  O'Farrell,  1  Ho- 

Hogan,  80.  gan,    137  ;    Hill    v.    Kinvau,    ib> 

175. 
I  4 
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wli,i(,'h  is  thus  thrown  on  the  estate,  jax^d,  as  this  a  con- 
vepien|:  practice,  tlie  Court  does  not  object  to  it  (s). 

16.  The  purchaser,  having  paid  all  the  purchase- 
money,  will,  if  the  title  turns  out  to  be  bad,  receive 
back  his  purchase-money  and  interest,  without  being 
involved  in  any  of  the  consequences  of  the  investment 
under  the  order  of  the  Court,  nor  can  he  prevent  the 
investment  of  the  purchase-money  in  stock.  But  he 
waj/  have  his  purchase-money  invested  in  stock  ex- 
pressly'  at'  his  own  risk,  or  transfer  stock  expressly  at 
his  own  risk  to  the  amount  of  the  purchase-money; 
but  in  such  case  he  will  be  bound  to  make  good  the 
full  atnbtint  of  the  purchase-money  on  tlie  day  when 
the  trausaction  is  completed,  and  to  gain  or  lose  the 
difference  himself  (^):'But  the  rule  is  said  not  to  be 
universal,  that  the  purchaser  receiving  back  his  money 
shall  uot  benefit  by  a>  rise  in  the  funds  (u).  ,,, 

17.  "Mid  where  a  purchaser  obtained  an  order  on 
motibii,  without  iiotice  to  the  parties,  to  transfer  stock 
instead  of  paying  ^cash  as  his  deposit,  and  the  stock 
had  risen, '  lie  was  tilTo wed  to  take  the  profit  upon  com- 
pleting jtlie  purchase ;  for  as  the  order  was  not  binding 
for  want  of  notice,  if  there  had  been  a  fall  he  must  have 
sustained  the  loss,  and  therefore  he  ought  to  have  the 
gaih.''''But  it  Mb  said  that  if  the  order  had  been  upon 
heariiig^'of  all  parfies,'  it  would  have  been  the  act  of  the 
c(!»l'ii't;,"ldokihg'at  the  rights  of  all  parties,  and  an  appro- 
pi"iatioii'of  so  mUcli  of  the  purchase-money,  and  therefore 
theri^e'or  fall  of  the  stock,  would  produce  profit  or  loss 
to  the  funds  in  the  cause,  and  not  to  the  purchaser  (a). 

18.''The  iViirchase-money  is  not   allowed  to  be   ob- 

..,:!  !-  ,ii(..    '  ■■'  '  '-'■'   '  ' 

(s)  Ulamli).  Griffith,   2  Moll.  («) 'Scott  r.  Rotlio,  2  Moll.  548. 

150,  per  Master  of  the  Rolls  ;  see  (x)  M'Carin  v,  Forbes,  1  Hogan, 

Goffe  u.  Mitchell,  2  Moll.  508.  13;   Roche   v.  O'Shea,  1  Hog-an, 

{i)  Kinvan  r.  Blako,  1  Hog;.  151.  162,  cited. 
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tained  out  of  ct)Urt;  unless  tlie  'ddriH^eVaiifcy  1s"duly 
executtHl  arid' M  injuhctibti  oli tained  tci  imt^^hy'  i^'iir- 
chaser  into  possession  <t/)r''^'-''     ''>  '>-f'>""q   -hiT  .lii 

,;;,,',-f     |-:;t!      )!'    '-1    ti;'.    <i.":,:t     tllf)    nil    h"    .iii//    ."xi-i 
(y)  Farrell  v.  Irwin^  Massy  v.  Massy,  2  Moll.  511.  ,      , 

lii'i'Ml'- ; /ci  •.•!t  ';n  —.'»•;:[  Mf,)')'if(*'t  ')flt  to  VHi,  ill  Ivr/lo/ir 
.,!«  iii-'/nc  oi!  <!.;•)  ■.'»!!  .I'fin),;  '^in  ro  Tolno  -j/lt  'folKii 
,;!    i,f.M      .;i  w  t>.    fi'     /■))(; I!.:  'j^TUJ'rifXj    xh    to   1i\umV<yn 

OF; pj*:BN;NGi  ;fjpjE  ,I?'im)^lNGS,    4->fD    OF    RE£0I^'I)(ING 

,.  ,    :.,.,-     ,.ii;:,i  !.'   niiii'/n  •)•;   !.iw    •>.'{     )^r;)   rl'M.v    -fl    tii. 
1.  PpeninQ  hiddimjs  l^l^,  fij?enm^^^^  fM'J?.  ^tf- 

5.  ^rfiWce  re<7M»-£>r^.       •■  ,1        ,       fcrent  purchasers. 


<rport  amoiutei.ij 
,      ,   'Jirnied    wkuu(:c  .^f' price 
not  sufficient.         .    . 

12.  Fraud  sufficient. 

13.  Costs  of  Jirst iii&cnti^^P.^    "'' 

14*  Rc-allotment  vpun  rePsale.'^'  ' 

lQ.,J^crs\>^,  pn^^nt  ,(it_^(^e\?n(iy<i 
open  it. 

17.  b/iain  biddvujs. 

\8.  Person  dpcnihy  libt  r^^kidiifs^ 


f^^^j  Return  qf^s^Qck\on,mscinoKiiff 
controft.  J 

'"^^'.''liii'rjkitcible  sale  rescinded. 

.2 is. '  'jB-i/fi  wo*  K  7/^<V^  bnr^tiU. ' '  '=' 

J2Q.i  I  IJnless  tftem  is  ?ms(dkc.  "  i 

28.  But  there  must  be  no  delay. 

29.  Solicitor  hound  althounh  unbj 
-\'     :\'but/i)u/\inf.i'.'i    U'l    .)r.''i< 

31.  A^o  co5^A-  to  purchaser  of  fx- 


tth(ntijh.  no 
20.   mere  lots ^fil^t<^  be  open fd,^^  I    ,.,  .Jjitif.^  ,.,h,Hi  to  Hr../-  •. 


>ni  D'.i;!;. 


1.  Thus  far  we  have  traced  a  pale  before  .fv,. Master 
where  no  opposition  is  m^^e  to  the  absolute  cgniinna- 
tion  of  the  Master's  report  of  ^he  best,  ^),idder;j,,a,^d|  the 
sale  is  re2:ularly  eoneluded.  Rut  Avhere,  estates, ^f-^.^pld 
before  a  Master  under  the  deeree  of  a  court  of  equity,  the 
Court  considers  itself  to  have  a  greater  power  over  the 
contract  than  it  would  have  were  the  contract  irjade  be- 
tween party  and  party  (a) ;  and  as  the  chief  aim  of  the 
Court  is  to  obtain  as  great  a  price  for  the  estate  as  can 
possibly  be  got,  it  is  in  the  habit  of  opening  the  bid- 
dings after  the  estate  is  sold. 

{a)  Sec  1  P.  Wins.  747. 
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2.  Where  a  person  is  desirous  of  opening  a  bidding, 
he  must,  at  his  own  expense,  apply  to  the  Court,  by 
motion  for  that  purpose,  stating  the  advance  offered. 
Notice  of  the  motion  must  be  given  to  the  person  re- 
ported the  purchaser  of  the  lot,  and  to  the  parties  in 
the  cause  (b).  If  the  Court  approve  of  the  sum  offered, 
the  application  will  be  granted,  and  on  the  order  being 
drawn  up,  entered  and  served,  a  new  sale  must  be  had 
before  the  Master.  The  order  is  made  at  the  expense 
of  the  person  opening  the  biddings,  and  he  must  bear 
the  expense  of  paying  in  his  deposit,  and  pay  the  costs 
of  the  first  purchaser  (c),  and  interest  at  the  rate  of  4  /. 
per  cent,  on  such  part  of  the  purchase-money  as  the 
Master  shall  find  to  have  lain  dead  (d). 

3.  Mere  advance  of  price,  if  the  report  of  the  pur- 
chaser being  the  best  bidder  is  not  absolutely  confirmed, 
is  sufficient  to  open  the  biddings,  and  they  will  be 
opened  more  than  once,  even  on  the  application  of  the 
same  person,  if  a  sufficient  advance  be  offered  {e) ;  but 
the  Court  wdll  stipulate  for  the  price,  and  not  permit 
the  biddings  to  be  opened  upon  a  small  advance  ( /')  ; 
and,  although  an  advance  of  10  per  cent,  used  generally 
to  be  considered  sufficient  on  a  large  sum,  yet  no  such 
rule  now  prevails  (^)  ;  but  in  the  case  of  a  sale  under  a 
creditor's  suit,  the  Court  permitted  the  biddings  to  be 
opened,  upon  an  advance  of  5  per  cent,  on  10,000?.  (h). 

{b)  For  a  form  of  the  notice,  see  313;   Preston  v.  Barker,  15  Ves. 

2  Turn.  Pract.  649,  650.  jun.  140. 

(c)  2  Fowl.  Pract.  318;  1  Tur-  (/)  Anon.  1  Ves.  jun.  453; 
ner's  Pract,  131.  Anon.  2  Ves.  jun.  487;   Upton  v. 

(d)  This  was  directed  on  open-  Lord  Ferrers,   4  Ves.  jun.   700  ; 
ing  the  biddings  for  Gen.  Birch's  and  Anon.  5  Ves.  jun.  148. 
estate,  MS.  (r/)  Andrews  v.  Emerson,  7  Ves. 

(e)  Scott  V.  Nisbitt,  3  Bro.  jun.  4;  White  i'.  Wilson,  14  Ves. 
C.  C.  475;  Hodges  v.  Jones,  2  jun.  151.  See  Anon.  3  Madd.  494. 
Fowl.  Pract.  318;  see  Baillie  v.  (h)  Brooks  r.  Snaith,  3  Ves.  & 
Chaigneau,  6  Bro.  P.  C.  byToml.  Bea.  144. 
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vVn  advance  of  330/.  upon  5,300/.  was  refused,  audit 
was  said  that  the  former  cases  only  estabhshcd  that 
where  an  advance  so  large  as  500  /.  is  offered  the  Court 
will  act  upon  it,  though  it  be  less  than  10  per  cent.  (/). 
But  in  a  later  case,  300/.  was  accepted  on  5,030/.  (/i-), 
and  3G5/.  (being  5  per  cent.)  on  7,300/.  (/).  Biddings, 
it  seems,  will  not  be  opened  unless  40  /.  at  least  be 
offered  in  advance  (m) ;  and  the  common  rule  does  not 
apply  to  a  colliery  (n). 

4.  Where  the  timber  is  separately  valued,  the  price 
upon  which  the  advance  is  to  be  made  is  the  aggregate 
of  the  purchase-money  and  valuation  of  the  timber  (o). 

5.  The  determinations  on  this  subject  assume  a  very 
different  aspect  when  the  report  is  absolutely  confirmed. 
Biddings  are  in  general  not  to  be  opened  after  confirma- 
tion of  the  report  (p) :  increase  of  price  alone  is  not  suf- 
ficient, how^ever  large,  although  it  is  a  strong  auxiliary 
argument  where  there  are  other  grounds. 

G.  In  a  case  (q),  however,  before  Lord  Rosslyn,  this 
rule,  although  so  frequently  acknowledged  and  acted 
upon,  was  not  attended  to,  but  biddings  were  opened 
after  the  report  was  absolutely  confirmed,  merely  on 
an  advance  of  price.  This  case  is  now  completely 
overruled. 

(i)  Garstoue  v.  Edwards,  1  Sim.  Turn.  &  Russ.  70. 

&  Stu.  20;    Lffroy  r.   Lcfroy,  2  (o)  Bates  r.  Bonnor,  6  Sim.  380. 

Russ.  GOG;  Cochrane  r.  Cochrane,  (p)   2   Ves.  jun.  53;    Scott  i. 

2  Russ.  &  Myl.  684.  Nishitt,  3  Bro.  C.  C.  475 ;   Boyer 

{k)  Lawrence  I.  Halliday,  G Sun.  t.  Bhickwell,  3  Anstr.  65G  ;    Pri- 

296.  dcaux   r.  Pridcaux,   1  Bro.  C.  C. 

(/)  Domville    r.   Berrin{,-ton,    2  287;  2  Ves.  jun.  53  ;   1  Cox,  35; 

You.  &  Coll.  723.  Aubrey  i.  Denny,  2  Moll.  508. 

{m)  Farlowt.  Weildon,  4  Madd.  (7)  Chetham  v.Grugeon,  5  Ves. 

460;  Brookliold  V.  Bradley,  1  Sim.  »juu.  86;    and  see   his   Lordship's 

&  Stu.  23;    Lcland  v.  Gritllth,  2  decision  in  Pridcaux  v.  Pridcaux, 

Moll.  510.  nbi    siij).    when    Lord    Comuiis- 

(n)  Williams   v.  Attenborough,  sioner. 
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,7.  init  very  particular  circumstances  may  perhaps  in- 
duce tlie  Court  to  open  the  Biddings  after  confirmation 
of  the  report,  if  the  advance  be  considerable  (ij.  ~ 

8.  Hius,  in  ^  case  (rj  where'  tlie  owner  of  the  estate 
(who  joined  in  a  motion  for  the  purpose  of  opening  bid- 
dings after  the  report  was  absolutely  confirmed)  was  in 
prison  at  the  time  of  the  confirmation,  and  it  appeared 
that  he  would  have  opened  the  biddings  before  con- 
firmation of  the  report,  had  he  been'able^  and  had  even 
directed  person^  to  bid  more  than  what  the  estate  sold 
for,  v/ho  deceived  him,  and  an  advance  of  4,000/.  (being 
more  than  one-fourth  of  the  original  piirchase-mdney) 
was  ofered,  the  biddings  were  opened  on  the  deposit  of 
the  4,000  /.  being  made..  * 

9.  btrong  as .  the  circumstances  an  tins  case  were, 
Lord  Eklon,  in  a  late  case,  expressed  great' disapproba- 
tion of  the  decision,  and  determined  generally,  that  after 
a  purchaser  lias  confirmed  his  re})ort,  unless  some  pat- 
ticujar  principle  arises  out  of  his  character,  as  connected 
with  the  ownership  of  the  estate,  oFsom^  ti^ti^t  or  coh- 
^dence^  or  his  own  coiiduct  in  obtaining  Ills  report!,  the 
bidilmg  oup^S^      i3e'openea  (^)r"'^'^''^'^  ..  iu  iLiuii  i,| 

10.  And  Lord  "Redesdale,  also^  in'a"(Casy*b^fore'1iii*n, 
held  that  biddings  could  not  be:  opeiied  after  the  report 
WT.s  absolutely  confirmed,  unless  on  the  gi'ound  of  fraud 
on  tiie^part  of  the  purchaser.  And  hje:;QQnsidered  it  to 
the  advantage  Of  suitors  to  observe  greater  strictness,  in 
opening  biddings,  as  it  would  procure  better  Sales "(f). 

11.  In  a  stiiriater  case,  Lord  Eldon  adheried  to  the 

/  iv-  .CM   •'     ' 
(r)  Watson  f.  Birch,  2  Ves.jun.      Duihaui,  11  Vq^.  jun.  57, 

51;  4  Bro.  C.  C.  172.  (t)  Fergus  v.  Gore,  1  Sclioales 

(s)    Morice    v.   the   Bishop    of     &  Lefroy,  350. 

•■  1    ■<i"    !■=:'*'     M      ■  ■,  ,'  .:U)   ,,4^-,M)    :u\'.t,r.:.  ■,    ..■ 

(I)  In  Ireland,  a  sale  under  a  decree  was  actually  set  aside  after  the 
purchaser  was  put  in  possession,  and  tlie  conveyance  to  him  executed 
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same  rule,  and  said  that  he  could  not  do  a  thme:  more 
mischievous  to  the  suitprs  than  to  relax  further  the 
bnidmg  nature,  of  contracts  in  the  Ma^ster's  office  :  jhalf 
the  estates  that  are  sold  in  the  Court  being  thrown 
away  upon  the  speculation  that  there  will  t^e  an  oppor- 
tunity of  ])urchasin^  them  afterwards  by  openins:  the 
biddm^s  (?().  .  , 

12.  Fraud  will^j  of  course,  be  a  sufficient  ground  fo.i^ 
opening  the  biddings.  Therefore,  if  the  parties  agi'ee 
not  to  bid  aganist  each  other  {.v),  or  a  survey  be  made 
of  an  estate  with  some  degree  of  collusion  with  the 
tenants  (j/),  and  ijt  misrepresents  the  value  and  quality 
of  the  estate,  and  some  of  the  purchasers  are  aware  of 
this  fraud  in  making  the  survey,  and  the  owner  is  ignp* 
rant  of  it ;  or  the  purchaser  of  the  estate  be  partner 
with  the  solicitor  of  the  cause,  and  is,  in  possession  of 
some  particular  knowledge  to  the  benefit  of  which  the 
other  parties  were  entitled  (;r) ;  in  all  these  cases  the 
Court  ^youldopen  the  biddinos,  although  the  report  had 
been  absolutely  confirmed.  And  lately  in  li-eland 
biddings  were  opened  after  confirmation,  because  the 
plaintiff  in  a  foreclosure  suit  was  the  purchaser,  although 
he  was  by  the  practice  at  liberty  to  purchase  (r/).' 

13.  Where  the  biddings  are  opened,  the  advance  is 
to   be   de])osit('d   immediately  (b),    and   the    costs    of 

(«)  White   r.  Wilson,   14  Ves.      1764,    before  '  Lord    Hard^-^oke. 
jun-  I'jl-  ■-■       See^6  Bi'o,.Pi.C.)155;i2'Yes.  jtm. 

(y)    Ryder   V.  Gower,   6    Bro.  («)    O'Connor    r.   Richards,    1 

P.  C.   148;    and  see  2  Ves.  jun.  Saiiss.  &  Seal.  246. 

-'53.  (/,)  Anon.  6  Ves.  jun.  51.3. 

(z)  Price    v.  Moxon,   July  14, 

and  reg-istered,  because  another  person  offered  200/.  more  than  the  jmh- 
fhaser  had  paid.  Conran  v.  Barry,  Vern.  &  Scriv.  111.  See  Ex  par/? 
Partington,  1  Bull  c<L-  Beatty,  209;  see  3  Mont.  &  Avr.  .''»45. 
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the  purchaser  to  be  paid  by  the  persons  opening  the 
biddings  (c) ;  but  the  Court  will  not  direct  the  Master 
to  allow  a  specific  expense  (d).  If  the  last  purchaser 
himself  opened  the  biddings,  the  person  again  opening 
them  must  pay  the  costs  of  the  former  opening  (e). 

14.  If  the  biddings  are  opened,  the  estate  may  be 
allotted  for  sale  in  a  different  manner  to  what  it  at  first 
was(/). 

15.  As  the  biddings  are  opened  for  the  benefit  of 
the  suitor,  no  other  person  will  be  favoured  in  that 
respect. 

Thus,  upon  a  motion  to  open  a  bidding  of  5,020  I.  (g), 
upon  the  ground  of  mistake  as  to  the  time  of  sale,  and 
an  over-bidding  of  150/.;  the  Lord  Chancellor  refused 
it,  saying,  he  would  not  open  it  for  a  less  sum  than 
500  /.,  and  that  the  circumstance  that  the  bidder  was 
too  late  was  no  ground  at  all. 

16.  The  person  who  is  desirous  of  opening  the  bid- 
dings ha\'ing  been  present  at  the  sale,  and  having  bid,  is 
no  objection  to  their  being  opened,  although  a  greater 
advance  may,  on  that  account,  be  required  (A).  Nor  is 
it  material  that  the  apphcant  is  entitled  to  a  part  of  the 
produce  of  the  estates  (i). 

17.  A  man  opening  the  biddings  on  behalf  of  a  per- 

(c)  See  Watts  v.  Martin,  4  Bro.  Ves.  jun.  14  ;  and  see  M'Cullock 
C.  C.  113;  and  see  ibid.  178;  v.  Cotbach,  3  Madd.  314,  Avhere 
Upton  x\  Lord  Ferrers,  4  Ves.  jun.  the  Vice -Chancellor  ruled  contra  ; 
700.  but    the    rule    is    established    by 

(d)  Anon.  1  Ves.  jun.  286.  Thornhill  v.  Thornhill,  2  Jac.  & 

(e)  See  6  Sim.  382.  Walk.  347 ;   Pearson  v.  Pearson, 
(/)  Watts  V.  Martin,  4  Bro.      13  Price,  213;  Tyndale  xj.  Warre, 

C.  C.  113.  Jac.  525;    Lefroy    v.    Lefroy,    2 

iy)  Anon.   1  Ves.  jun.  453.  Russ.  606;  Big-gs  r.  Rowe,  1  Saus. 

(/i)  Rigby  V.  M'Namara,  6  Ves.  &  Scul.  152. 

jun.  117.  See  Tait  f.  Lord  North-  (i)  Hooper  v.  Goodwin,  Coop. 

\vick,  5  Ves.   jun.  655;    see    15  95. 
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son  not  in  existence,  will  himself  be  decreed  to  be  the 
purchaser,  and  sham  biddings  on  such  a  resale  will  ])e 
set  aside  by  discharging  the  report  of  the  bidders 
being  the  best,  and  the  Master  will  be  directed  to 
report  the  person  who  procured  the  biddings  to  be 
opened  as  the  best  bidder  at  the  price  at  which  he 
opened  them  {k),  although  this  might  not  fully  meet  the 
justice  of  the  case  in  some  instances. 

18.  Where  a  person  is  permitted  to  open  the  biddings 
upon  the  usual  terms,  paying  the  costs,  and  making  a 
deposit,  and  the  estate  is  bought  by  another  person, 
the  person  opening  the  biddings  is  entitled  to  take  back 
his  deposit ;  but  he  is  not  entitled  to  an  allowance  for 
his  costs,  as  they  are  in  the  nature  of  a  premium  paid 
by  him  for  the  opportunity  of  bidding  (/). 

19.  Under  special  circumstances,  however,  they  might 
l)e  allowed.  If  a  person  came  forward  for  the  benefit 
of  the  family,  and  the  estate  at  the  first  sale  was  knocked 
down  by  mistake,  or  sold  at  a  great  under-value,  he 
would  be  allowed  his  expenses  {m). 

20.  It  seems,  that  if  a  person  purchase  several  lots  of 
an  estate,  and  the  biddings  are  opened  as  to  one,  he 
shall  have  an  option  to  open  them  all  {n).  The  person 
desirous  of  opc^ning  the  biddings  as  to  some  of  the  lots 
must  submit  to  take  the  others  at  the  sum  for  which 
they  were  sold,  if  the  purchaser  desires  to  relinquish 
them,  and  they  shidl  not  upon  the  resale  fetch   that 

(k)  Moleswortli  v.  Opie,  1  Dick.  Blake,  uhi  sup. ;   Owen  v.  Foulks, 

289.  9  Ves.  jun.  348  ;  West  v.  Vincent, 

(0  Rigby  V.  M'Namara,  6  Ves.  12  Ves.  jun.  6. 

jun.  406;  Earl  of  Macclesfield  v.  {n)    See    Boyer    v.    Blackwell, 

Blake,  8  Ves.  jun.  214  ;  Tiefusis  3  Anstr.  657  ;  ex  parte  TiLsley,  4 

X'.  Clinton,  1  Ves.  &  Beam.  361;  Madd.  227,    n. ;     see   2   Myl.  & 

Chester  v.  Gorges,  2  ^Moll.  .'30.3.  Cra.  726.  731. 

(/«)    Earl    of    Macclesfield    v. 


128  OF    RESCINDING    THE    SALE. 

sum  ((?),     This,  is  .mth  a  view  to  protect  the  estate  from 

In  twp,late  cases  the  clistinetion;  wa?^  taken  that  where 
the  lots,  the  hiddings  for  which  are  sought  to  be  opened, 
were ,  purchased  before  the  other  lots  bought  by  the 
same ,  ,piu'chfVSCi%; !  he  is  ejititled  ;to  have  the  l:)iddings 
opene^ias^tQ;  <?i^  the  lots  (^?) ;  but  the  rule  ought  to  be 
universal.,-    .,         m  -■ 

2,1 .  "W^here  several  lots  are  sold  to  different  purchasers, 
a  separate  motion,  must  be  made  to  open  the  biddings 
for  each  lot ;  :Oue  motion  tO'  open  all,  although  on  an 
advance  of  a  certain  sum  for  each  lot,  will  not  be  per- 
mitted (g'-)..  <)rtu\')'\uif  ''H  )f.»U  .r>l: 

22.1  'Iff.  after  itl>e .  report  is  absolutely  confirmed, ,  the 
purchaser  sell  to  anot^ier,,the  second  purchaser  may  be 
substituted  in  the  place  of  the  first  purch{\ser,  although 
he  (the  first  purchaser)  j^,^,c|pad  ,  and  i  M^.  iheir  is 
abroad, (/•). ,,  iir  j^iniufMi  •>•}■)// .^-o/lr 

2i^.  ..If  a  purchase.be  ri^scindejd,  s^d  the  purchaser  has 
paid  1^3  in.O}iey  ,into,  pourt,  and  it  has  been  laid  out 
iipon  his  appUcation,  he,  is  to,  take  back  the  stock, 
whetlier  ^l^e  jfjunds^hay^j  faUe^n.q^'  .i|isen  ^incp  ,the  invest- 

mei^t(^).(,       ,^::,;-r:i;(r   if^    -r^'    \\    U -v^^    .■!'./?«  .'rti     .      "■'     '1 

24.,.  The  JUitliqr^ty. ;  ,>vhich  the  Court ,  .has .  KJ!ver  these 
contracts . .  enfjibjes ,  .it  <  i^,  ,a  proper, ,  c^^e  to  •  relieve  the 
purcha^,eT  as  ^ejl  ,fis  t^he  su,itox". .;  .Tlierefore,  where  the 
contracfijs,i»W<iUitaWe.,  the  purchaser,  on  submitting  to 
forfeit  ]iis,,, deposit,  :>vmjiV>e  ^ii^chftyged,  Irowi;  his  .pmv 

ChaS^  (f^.,.,(t    ij.,,;  :v,rr\\U      nb    /d   'tc     i>'t/<n((((j:     -.; 

(o^'ilit^'V.  BtfAl^lf^feim:"''■  (^pPearij'l^Pearce;V'Siin. 
380.  '  i-i.M  !.    hMCMOj    nM  isg."-"'  ■""  '""'*"  ■ 

(;?;>  Puiee   V.  Price,  1  Sim.  &  (s)  Hodder  v.  Ruffin,  V.  C,  21 

SUi.  386.  Mar.  1825,  MS. 

(</)  Goodall  V.  Pickford,  6  Siin.  (0  Savile  v.  Savile,   1  P.  Wnw. 

379.  .  74r>.. 
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25.  Where,  however,  the  contract  is  not  mequitable, 
a  purchaser  must  proceed  in  his  purchase,  and  will  not 
be  permitted  to  forfeit  his  deposit,  and  abandon  the 
contract,  however  disadvantageous  it  may  be.-     • 

Thus,  on  an  application  to  the  Court  1)}^  the  persons 
who  opened  the  biddings  for  General  Birch's  estate  (?/), 
to  forfeit  their  deposit,  which  was  resisted  by  the 
creditors  for  whose  benefit  the  estate  was  sold ;  the 
Court  held  the  purchasers  to  their  bargain,  and  would 
not  permit  them  to  rescind  the  contract,  although  they 
had  given  a  price  which  w^as  considered  much  beyond 
the  value  of  the  estate. 

26.  But  where  the  purchaser  has  by  mistake  given 
an  unreasonable  price  for  the  estate,  the  C6urt  will  in  a 
proper  case  wholly  rescind  the  contract. 

27.  This  equity  was  enfoi'ced  in  the  case '  bf  Mbt's-' 
head  I'.  Frederick  {x),  where  it  appeared  tliat  S*mith^;' 
the  bankers,  were  tenants  in  i)ossession  of  the  iiDUse  iii 
question,  for  which  Mey  paid  two  reiits,  one  a  ground 
rent  of  56/.  to  the  defendant,  '^nd  the'  othei*  an  im- 
proved reiit  of  ^  1 0  /.  ■  'to' '  k  third  persoril '  '  'Tlie '  liousi^ ' 
was  directed  to  be  soid",  tinder  a  defcreeV'and  the  pMiW-'' 
tiffs,  by  a  Ijroker,  treated  for  the  purchase  of  it,'  tihd' 
employed  him  to  Value  it.     The' 'broker  had  dti  intei*- 


view  with  the  attorney  (!*diicerned  in  the  sareV 
stated,  that  the  rent  payable  for  the  house  Xvas  thd'^67i'i 
and  the  broker  valued' the  e^^tatieat^oordinglyi'"'' 'A'" 
written  agreeilient'-Vtay  Hot  entered  into,  but  tlie  iidii-'' 
tract  was  approved  of  by  the  Master,  and  the 'i\idtfi^if' ' 
paid  into  the,  Bank,  'fhe  purchasers  then  moycd  the 
Court  to  rescind  the  contract,  on  the  ground  of  mistake, 
and   the   broker   i)roved   that  the  purchasers  had  not 

00  MS;;    nnd    sec    Scwell    r.  (.r)    C'li.    ^0    \\h.    180fi, 'MS. 

Jolinson,  Bunb.  7().  App.  No.  IL 

VOL.  I.  K 
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informed  him  of  the  rent  of  210/.;  and  that  he  was 
ignorant  of  the  existence  of  it  at  the  time  he  made  his 
valuation  :  and  the  Court  ordered  the  purchase-money 
to  be  repaid,  and  rescinded  the  contract.  This,  how- 
ever, may  be  considered  a  strong  case.  It  might  be 
argued  that  the  purchasers'  only  equity  was  their  own 
negligence. 

28.  If  a  party  be  entitled  to  come  to  the  Court  to 
rescind  a  sale  not  completed  by  conveyance,  on  the 
ground  of  mistake,  he  must  not  be  guilty  of  delay  after 
the  mistake  is  discovered  (i/). 

29.  Although  the  solicitor  in  the  cause  buy  in  an 
estate  merely  to  prevent  a  sale  at  an  undervalue,  yet  if 
he  act  without  authority  he  will  not  be  discharged  from 
his  purchase.  Lord  Eldon  has  said,  that  it  would 
be  a  very  wholesome  rule  to  lay  down,  that  the  soli- 
citor in  the  cause  should  have  nothing  to  do  with 
the  sale;  as  the  certain  effect  of  a  bidchng  by  the 
sohcitor  in  the  cause  is  that  the  sale  is  immediately 
chilled  (^). 

30.  Where  a  person  bought  vmder  the  decree  for 
another  who  died  without  having  adopted  the  contract, 
although  an  order  7iisi  to  confirm  the  purchase  in  his 
name  had  been  obtained,  the  Court  refused  to  order  the 
executors  of  the  purchaser  to  pay  the  purchase-money, 
and  the  heir  declining  the  pvu'chase,  the  order  nisi  was 
set  aside,  and  a  re-sale  ordered,  and  the  consideration 
as  to  any  deficiency  that  might  arise  on  the  re-sale,  and 
by  whom  the  costs  of  it  were  to  l)e  repaid,  were  re- 
served ;  it  was  held  that  the  executors,  in  a  purchase 

{y)  Price  v.  North,  2  You.  &  kins,Ch.  23tlAiig-.  1816,MS.  App. 

Coll.  620.  No.  10;  ex  parte  Lucas,  1  Mont. 

(z)  Nelthorpe  v.  Pennyman,  14  &  Ayr.  93. 
Ves.  jun.  517  ;  see  ex  parte  Tom- 


OF    RESCINDING    THE    SALE.  131 

by  their  testator  from  the  Court,  could  not  be  com- 
pellecl  by  the  heir  to  pay  for  the  estate  without  fihng  a 
bill  (a). 

31.  If  an  extended  estate  be  sold  under  the  2.5  Geo. 
3,  c.  35,  and  the  sale  be  confirmed  by  the  Remem- 
brancer's report,  and  the  usual  orders,  yet  where  a 
good  title  cannot  be  made,  the  Court  of  Exchequer  will, 
upon  the  motion  of  the  Crown,  discharge  the  purchaser 
without  payment  to  him  of  any  costs  incurred  in  in- 
vestigating the  title,  or  in  procuring  the  reports  {b}. 

(<'/)  Lord  V.  Lord,  1  Sim.  503. 

(Jj)  Rex  V.  Cracroft,  1  M'Ckd.  &  You.  AGO. 
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C^HAPTER  m. 


"      •   '  ■"   'oF'PAi^OL   AGRElfeMENTS. 

>\.iU\U   ■)[!!   Hiii  Ji  /'     r;  -  . .  >:;;;    ;.;  ' 

With  a  view  to  prevent  many  fraudulent  practices 
which' were  commonly  endeavoured  to  be  upheld  by 
perjury,  it  w^s' enacted  by  the  29  Car.  II.  c.  3,  usually 
called  the  statute  of  frauds,  that  (a)  "  all  leases,  estates, 
interests  of  freeholds,  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  and  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  therevmto  lawfully  authorised  by  writing, 
shall  have  the  effect  of  leases  or  estates  at  will,  any 
consideration  for  making  any  such  parol  leases  or 
estates  notwithstanding."  But,  nevertheless,  leases  not 
exceeding  three  years,  whereupon  the  reserved  rent 
should  amount  to  two-thirds  of  the  full  improved  value, 
were  excepted  (i).  The  Act  then  requires  the  assign- 
ment, grant,  and  surrender  of  existing  interests  to  be  ^ 
\  made  by  writing  (c);  and  then  (V/)  enacts  that  "no  \ 
faction  shall  be  brought,  whereby  to  charge  any  person  1 
dipbii' any  agrefem'ent  made  Upon  any  contract,  or  sale  of 
lands, '  terietnfeht^,  or  hereditaments,  or  any  interest  in 
or   concerning  them  (I),   unless   the  agreement,  upon 

(a)  Sect.  I.  (c)  Sect.  3. 

(/>)  Sect.  2.  (d)  Sect.  4. 


(t)  '"  Or  upon  any  agreement  not  to  be  performed  within  a  year ; " 
which  clause  does  not  extend  to  any  agreement  concerning  lands.. 
Hollis  i\  Edwards,   1  Vern.  159.     It  is  quite  clear,  that  an;agrjeementi 
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which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorised." 

In  treating  of  these  legisla,tive  provisions,  we  may 
consider — 1.  AVhat  interests  are  within  the  statute: — 
2.  What  is  a  sufficient  agreement : — 3.  What  agree- 
ments will  be  eiiforced,  ~  although  by  p^vrol :— jan^  ^ve 
may  reserve  for  a  separate  chapter  tJ^e.iConsidci'ation  of 
the  cases  in  whicih  parol  evideiicje,;i«  .admissible  to  vary 
or  annul  written  instruments,  hi-*     . !  m  • ,      •  >  i  I  r  i » i '  i 

-liifMi'Vi'lt     in   <' 

-'"''    '  '"'    '  -''    '  '   '"'     '      -i'^  •<"   t-.'>'l->i<ti   '■ 

OF   THE    GENERAL    CONS'TRUCtlON    OF   tHE    STATtTE. 

■  .{It    yrr.il    il 

1.   Conslruclionof  Jirst  section'.    \-6:Pti'roVl{cen^'i:M!-^'^^'''' 
3.  Construction  of  fbtirth  -s^c-^       8.   Colhitemt'agrdortctttviilid. 

^'''"'  ,(••(!•. I     9,    Void:0(jree,mc/tt  n^qij  pj>(i'ate 

5.   Construction  of  third  section,  i  as  a  license.         .  , 


1.  It  was  observed  in  the  case  of  Crosby,  r.  Wads- 
worth  (^),  that  collecting  the  meaning  of  the  first 
section  by  aid  derived  from  the  language  and  terms 
of  the  second  section,  and  the  exception  thei'cin  con- 
tained, the  leases,  kc.  meant  to  be  vacated  by. the  first 
section,  nuist  be  understood  as  leases  of  the  li/ie  kind 

(0  6  East,  610. 

for  sale  of  lauds  must  be  in  wiitiny,  although  the  contract  is  to  bo 
performed  the  next  day.  Sec  Braccbridii-c  v,  Heald,  1  Barn.  (S.-  AUl. 
72-2. 

K  3 
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with  those  m  the  second  section,  but  which  conveyed 
a  larger  interest  to  the  party  than  for  a  term  of  three 
years,  and  such,  also,  as  were  made  under  a  rent  re- 
served thereupon ;  and  the  Court  therefore  determined 
that  a  sale  of  a  standing  crop  of  mowing  grass,  then 
growing,  was  not  within  the  first  section  of  the  statute, 
because  neither  of  the  foregoing  circumstances  was  to  be 
found  in  the  agreement,  although,  as  the  agreement 
conferred  an  exclusive  right  to  the  vesture  of  the  land 
during  a  hmited  time,  and  for  given  purposes,  it  was, 
the  Court  held,  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning  lands. 

2.  It  was  not,  however,  necessary  in  the  above  case, 
to  decide  upon  the  precise  construction  of  the  first  sec- 
tion, which  seems  in  this  respect  to  be  co-extensive 
with  the  fourth,  and,  consequently,  every  interest  which 
is  ^^ithin  the  fourth  section  is  equally  within  the  first, 
unless  it  come  within  the  saving  of  the  second  section. 
The  first  and  second  sections  appear  to  enact,  that  all 
interests  actually  created  without  writing  shall  be  void, 
unless  in  the  case  of  a  lease  not  exceeding  three  years, 
at  nearly  rack-rent,  which  exception  must  have  been 
introduced  for  the  convenience  of  mankind,  and  under 
an  impression  that  such  an  interest  would  not  be  a 
sufficient  temptation  to  induce  men  to  commit  peijury. 
Perhaps,  therefore,  the  first  section  ought  to  extend  to 
every  possible  interest  which  is  not  within  the  exception 
in  the  second  clause.  If  an  estate,  of  whatever  value, 
should  be  conveyed  to  a  purchaser  by  livery  of  seisin, 
without  writing,  the  act  would  avoid  the  estate,  although 
the  purchaser  had  paid  his  money.  An  actual  lease  for 
any  given  number  of  years,  whether  mth  or  without 
rent,  or  any  interest  uncertain  in  point  of  duration, 
must,  it  should  seem,  equally  fall  ^^1thin  the  provision 
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of  the  first  section,  and  cannot  be  sustained  unless  it 
come  within  the  saving  in  the  second  section  (/") . 

3.  This,  however,  of  itself  would  not  have  prevented 
all  the  evils  which  the  act  intended  to  avoid;  for  al- 
though actual  estates  could  not  be  created,  yet  still 
parol  agreements  might  have  been  entered  into  respect- 
ing the  future  creation  of  them.  To  remedy  this  mis- 
chief, the  pro\1sion  in  the  fourth  section  was  inserted, 
which,  it  is  conceived,  relates  not  to  contracts  or  sales 
of  land,  &c.  but  to  any  agreement  made  upon  any  con- 
tract or  sale  of  lands,  &c.  (I),  and  as  agreements  were 

(/)  See  Lord  Bolton  v.  Tomlin,  5  Adol.  &  Ell.  857,  for  the  ex- 
tent of  the  second  section. 

(I)  This  appears  to  he  the  true  meaning-  of  tlie  statute,  althoiig-h  this 
branch  of  the  fourth  section  has  been  sometimes  read  as  a  distinct 
clause,  in  which  case  the  word  agreement  is  dropped,  and  the  clause  runs 
thus,  "  no  action  to  be  brought  upon  any  contract  or  sale  of  lands,"  &c. 
See  Anon.  1  Ventr.  361,  and  6  East,  611,  and  Mechelem  v.  Wallace, 
1  Nev.  &  Per.  224  ;  but  this  clause  seems  to  be  governed  by  the  pre- 
ceding one  in  the  same  section,  as  to  agreements  made  upon  considera- 
tion of  marriage.  The  statute  says,  no  action  to  be  brought,  "  to 
charge  any  person  upon  any  agreement  made  vpoJi  any  consideration 
of  marriage,  or  upon  [any  agreement  made  upon]  any  contract  or  sale 
of  lands,"  &c.  The  words  between  crotchets  nnist,  it  is  submitted,  be 
implied.  At  the  same  time,  there  is  certainly  ground  to  contend,  that 
the  clause  would  have  the  same  operation  if  not  governed  by  the  words 
in  the  preceding  clause. 

The  statute  seems  to  have  been  strangely  misunderstood  in  the  case 
of  Charlewood  r.  Duke  of  Bedford,  1  Atk.  497,  the  report  of  which 
agrees  with  the  Registrar's  book.  The  object  of  the  bill  was  to  compel 
the  performance  in  specie  of  a  parol  agreement,  hy  the  Duke's  steward, 
to  grant  a  lease.  Tiie  case,  therefore,  fell  within  the  fourth  section, 
but  the  defendant  pleaded  the  first,  and  to  bring  his  case  within  it, 
stated  the  words  of  the  statute,  at  the  close  of  that  section,  to  be 
"  any  contract  for  making  such  lease,  or  any  former  law  to  the  contrary 
notwithstanding."  The  words  really  arc  "  any  consideration,"  <!v.c. 
The  fraujcr  of  the  pica  must  have  adopted   an  error   which    has  been 

K  4 
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more  to  be  dreaded  than  contracts  actually  executed, 
no  exception  was  inserted  after  the  fourth  section, 
similao.'  to  that  which  follows  the  first  section,  and  con- 
sequently an  agreement  by  parol,  to  create  even  such 
an  interest  as  is  excepted  in  the  second  section,  would 
be  merely  void. 

4.  If.  this  be  the  true  construction  of  the  Act  it  an- 
swers the  purposes  for  which  it  was  passed,  and  the 
question  in  all  cases  must  be — Is  the  interest  in  dis- 
pute actually  created  by  the  parties,  or  does  the 
contract  rest  in  fieri?  If  it  be  actually  created,  it  is 
avoided  by  the  first,  section,  unless  saved  by  the  second. 
If  it  be  not  actually  created,>  the  agreement  cannot  be 
enforced  by  reason  of  the  fourth  section,  whatever  be 
the  nature  of  it.  But  if  the  first  section  were  to  be 
restrained  beyond  the  express  provisions  of  the  second 
section,  then,  although  every  parol  agreement  for  any 

sometimes  entertaincid,  that  the  first  section  relates  to  leases,  and  the 
fourth  to  sales,  and  this  notion  compelled  him  to  alter  the  statute  in  the 
■way  he  did,  for  he  could  not  otherwise  have  brought  his  case  -within  it. 
It  is  ob^etvable  that  Lord  C.  B.  Com'yris,  before  whom  the  cause  was 
heardj  didnot  notice  the  mistake.' 

Lord  Keeper  North  seems  to  have  entertained  the  erroneous  opinion 
above  noticed  ;  for,  in  a  case  which  came  before  him  on  a  parol  agree- 
ment for  a  lease,  he  said  that  tlie  difficulty  that  arose  upon  the  act  Avas 
that  it  makes  void  the  estate,  but  does  not  say  the  agreement  itself  shall 
be  void,  and  therefore,  though  the  estate  itself  is  void,  yet,  possibly, 
the  agreement  may  subsist,  so  that  a  man  may  recover  damages  at  law 
for  the  non-performance  of  it ;  and  if  so,  he  should  not  doubt  to  decree 
it  in  equity  ;  and  he  actually  sent  the  parties  to  law,  in  order  to  liave 
the  point  decided,  and  for  that  purpose  directed  the  defendant  to  admit 
the  agreement.  Mollis  v.  Edwards,  1  Vern.  159.  The  plaintiff  was  of 
eourse  honsuilect  in  the  action,  and  thereupon  Lord  North  dismissed  the 
bill.'  His  impression  before  the  trial  must,  it  should  seem,  have  been 
that  the  first  section  related  to  leases,  and  the  fourth  only  to  sales;  or 
at  least  he  must  have  thought  that  the  fourth  did  not  embrace  ar/ree- 
vicuts  for  leases. 
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interest  in  lands  would  be  Toid,  yet  mati}'  estates  might 
still  be  aetiially  raised  by  parol.  The  first  section,  how- 
erer,  seems  to  emlTi^ace' '  interests  of ' eWr^''  diesfcription, 
whilst  the  exception  relates  ohly  to  Ua^e^-oii: intiHUxHcir 
description.  One  consequence  of  qualift'in^  all  the 
interests  specified  in  the  first  section,  in  the  manner 
proposed  by  the  aid  derived  from  the  second  section, 
would  be,  that  an  estate  in  fee  might  still,  as  formerly, 
be  conveyed 'by  livery' of  seisin  without  writing. ''But  if 
the  doctrine  should 'etien  be  confined  to  /<?rtie^,  "it  would 
open  a  considerable' door  td  pe'rjury.  If  the  fw6  recjui- 
sites  are  to  concur 'to  bring  a  lease  within  tlie' first 
section,  namel}-,  a  larger  interest  than  that  nientibned 
in  the  second  section,  and  a  reserved  rent,  then  it  should 
seem  that' ft  lease  by  parol  for  a  thousand  yeai-fe"  HvithoUt 
rent  would  l)c  valid, '  notwithstanding  "the  ^tattit^.  If 
one  only  of  these  r^qUisiites  be  efeseiitiHl,  yet '  ca^es  of 
importance  may  be  taken  out  of  the  Act ;  an  estate, 
however  valuable,  may  be  claimed  under  a  parol  lease 
for  any  term  short  of  three  years  without  rent.  This 
is  the  temptation  to  perjury  whiqh  the  statute  intended 
to  remove.  And  this  mischief  must  necessarily. follow, 
that  if  the  parties  swear  to  an  r/^reew?<?«/  for  i  such  an 
interest  it  will  be  within  the  statute  ;  wherea!^  if  they 
swear  to  an  actual  demise  the  case  will  ])c  taken  out  of 
the  statute. 

5.  The  construction  suggested  in  Crosby  t'.  Wads- 
worth,  of  the  first  section  of  the  statute,  has  since  been 
attempted  to  be  extended  to  the  third  section.  It  has 
been  contended  that'  the  leases  mentioned  in  the  third 
section,  as  requiring  to  be  assigned  by  writing,  must  be 
intended  such  leases  as  are  required  b}-  the  first  and 
second  sections  of  the  statute  to  be  created  by  deed  or 
writing,  viz.  leases  conveying  a  larger  interest  to  the 
party  than  for  a  term  of  three  years  ;  but  the  Lord  C; 
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Baron,  at  nul  piius,  ruled  otherwise,  and  appears  to 
have  held,  that  although  an  interest  was  created  by 
parol,  by  virtue  of  the  second  section,  yet  it  cannot  be 
assigned  without  a  note  in  writing,  by  reason  of  the 
third  section  (j/).  And  even  a  tenancy  from  year  to 
year  created  by  parol,  cannot  be  surrendered,  although 
by  mutual  consent,  by  parol  (A). 


6.  But  it  has  been  decided,  that  a  mere  license  is  not 
within  the  first  section  of  the  statute  of  frauds.  This 
was  decided  in  the  case  of  Wood  v.  Lake  (i).  A  parol 
agreement  was  entered  into  for  liberty  to  stack  coals  on 
part  of  a  close  for  seven  years,  and  that  during  this 
term  the  person  to  whom  it  was  granted  should  have 
the  sole  use  of  that  part  of  the  close  upon  which  he  was 
to  have  the  liberty  of  stacking  coals  (I).  Lee,  C.  J.,  and 
Dennison,  held  the  agreement  to  be  good.  They  relied 
upon  the  case  of  Webb  and  Paternoster  (A-),  where  they 
said  it  is  laid  down,  that  a  grant  of  a  license  to  stack 
hay  upon  land,  does  not  amount  to  a  lease  of  the  land. 
As  the  agreement  in  the  present  case  was  only  for  an 
easement,  and  not  for  an  interest  in  the  land,  it  did  not 

{(j)  See  Dotting  v.  Martin,  1  Barn.  &  Aid.  119. 

Camp.  Ca.  13,  but //zi.  whether  the  (J)  Say.  3  ;  and  see  Winter  v. 

cKjrccinent  or  the  assignment  was  Brockwell,  8  East,  308  ;  Rex  v. 

by  parol.  Inhabitants  of    Standon,    2  Man. 

(A)  Mollet  V.  Brayne,  2  Camp.  &  Sehv.  461;  Tayler  u.  Waters, 

Ca.  103.     See  Stone  v.  Whiting,  2  Marsh,  551 ;  7  Taunt.  74;  Rexy. 

2  Stark.  Ca.  235;  Thomsons.  Wij-  Inliabitants  of   Horndon,  4  Man. 

son,  2  Stark.  379  ;  Phipps  v.  Scul-  &  Selw.  562  ;  Cocker  v.  Cowper, 

thorpe,  1  Barn.  &  Aid.  50;  Thomas  1  Cro.  Mees.  &  Rose.  418. 

V.   Cook,    2  Stark.    Ca.   408;    2  {k)  Palm.  71, 

(I)  Sayer  is  but  an  inaccurate  reporter.  It  is  not  stated,  but  the  fact 
is,  that  an  annual  payn)ent  was  reserved  in  respect  of  the  easement. 
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amount  to  a  lease,  and  consequently  it  was  not  within 
the  statute  of  frauds.  Mr.  Justice  Forster  concurred  in 
opinion,  that  the  agreement  did  not  amount  to  a  lease, 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the 
statute,  any  uncertain  interest  in  land,  did  extend  to 
this  agreement ;  but  Lee  and  Dennison  thought  those 
words  related  only  to  interests,  which  were  uncertain  as 
to  the  time  of  their  duration.  After  time  taken  to  con- 
sider, it  was  holden,  that  the  agreement  was  good  for 
the  seven  years. 

7.  The  case  refeiTed  to  in  Palmer  does  not  seem  to 
bear  out  the  judgment  in  the  above  case :  the  decision 
turned  upon  another  point ;  but  Montague  and  Haugh- 
ton  both  thought  that  the  interest  in  that  case  was 
such  as  bound  the  land  in  the  hands  of  a  subsequent 
lessee.  That  case  arose  before  the  statute  of  frauds, 
and  it  would  require  a  considerable  stretch  to  make  it 
apply  to  a  case  since  the  statute.  No  one  will  deny, 
that  these  cases  are  within  the  mischief  against  which 
the  Legislature  intended  to  guard.  In  Wood  and  Lake, 
the  plaintiff  was  to  have  the  sole  use  of  the  part  of  the 
land  upon  which  he  should  stack  his  coals.  How  is 
this  to  be  distinguished  in  substance  from  an  actual 
demise  for  seven  years?  It  appears  to  be  in  the  very 
teeth  of  the  statute,  which  extends  generally  to  all 
leases,  estates  or  interests.  The  statute  expresses  an 
anxious  intention  to  embrace  interests  of  every  descrip- 
tion. How  can  it  be  argued,  that  a  license  not  coun- 
termandable,  and  which  confers  the  sole  use  of  a  place 
on  a  man,  is  not  an  interest  within  the  statute  ?  Upon 
what  principle  is  it,  that  the  person  entitled  to  such  an 
easement  may  maintain  trespass  r  This  relaxation  of 
the  statute  holds  out  a  strong  temptation  to  a  man  in 
possession  of  land,  under  a  parol  agreement,  to  commit 
perjury,  in  order  to  ensure  to  himself  a  more  permanent 
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interest  in  the  land  than  the  statute  would  permit  him 
to  claim^  were  the  real  transaction  disclosed.  The  case 
of  Wood  v.  Lake  has,  however,  been  followed  in  several 
recent  cases  (/). 

8.  It  has  been  decided,  that  if,  after  a  lease  has  been 
granted,  the  landlord  make  improvements  on  the  estate, 
in  consideration  of  an  agreement  to  pay  an  additional 
sum  per  annum,  the  sum  is  not  rent,  and  the  agreement 
is  collateral  to  the  lease,  and  may  therefore  be  recovered 
upon,  although  by  parol  {m). 

9.  An  (((/reement  under  the  fourth  section  which  can- 
not be  enforced  on  either  side,  is  a  contract  void  alto- 
gethei',  and  yet  may  have,  as  an,^agrp^m,ent,,  ;spjne 
operation  in  communicating  a  lice^se  so  as.  to  ,  excuse 
what  would  otherwise  be  a  trespass,  but  such  license 
would  be  countermandable(;^). 


LMiiirf 


(t)  See  the  late  note.  Mees.  &  \Vels.i-257  :  see  Winter 

(m)  Hoby  V.  Roebuck,  2  Marsh.      v.  Broclvvyell,  8  East,  308  ;  Cros- 

433.      ■      '"">^.  by  u.  Wadsworth,  6  East,  602. 


(nycmii^im'v.    Roots,     2 

'   .^(,(f  ri  Iff;      '     ■ 


'•i')iif*rjTii(;  ti' 


•  if    iUKjJ.I 

'•t     .: 


'ol.fPwir  I'liiJMo'j    Kii'nil  r,  >•;  Mti/rxfi 
S^EdTION  II.      *     ^  in-rj'iT  irl     ; 

''>'r/:(!    /(i  .    :.; 


OF    THE    FOURTH    SECTION. 


'nIj;T«M|  ,j>'»i>// 


1.  Extends  to  interests,  created 
flu  novo. 

5.  Exclusive    right    to    vesture 

within  it. 

6.  So  rjroiving  crops,  as  grass, 

7.  Or    growing    jwles,     under- 

u'ood,  timber. 

8.  But  not  ichcut. 

9.  Nor  trees  sold  as  icood. 


10.  Nor  potatoes. 

1 1.  Nor  turnips. 

12.  Nor  hops. 

13.  Nor  crops  bctiCeoi  tenants. 

14.  But  void  sale,    if  executed, 

binding.     - 

15.  32,  36.  And  sales  of  crops  not 

ivithin  fourth  section,  are 
ivithin  the  seventeenth. 
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28.  Smith  v.  Sxirman. 

29.  Scorell  v.  BoxalL 

30.  CarrvKjton  v.  Roofs. 

31.  Sainsbui-y  V.  Matthctis. 

32.  Dunne  v.  Fcrgti^son. 


16.  Crops    5oZ(i    zt'i^/i    the     land 

"Within  fourth  section. 

17.  Fixtures.    '■•■•'■>--        ■  ■■'■ 

18.  32,  35.   Examination  of  the 

cases. 


\9,35.  Anon,  in  Lord  Ra^jmond.  '^^^     P»,-cA«5er     o/     husbandry 
20.   IVaddington  v.  Bristoic.  \  crops. 


39.  Proper  stamp. 
'40;  Mining  coinpany  shares  iri/h~ 
,     in  the  fourth  section. 

41.  Entire  j)arol    agreement  for 

24.  Parker  V.  Staniland.       '  I  ,.efj/>,      «„(/     personalty 

25.  Warwick  v.  Bruce.  wholly  void. 


21,  34.  Crosby  v.  tf'adsivorth. 

22,  34.  Emmerson  v.  Heelis. 

23,  r<>«7/  V.  yf»y?/-     '        '    '   ' 


1.  The  fourth  section  of  the  Act  extends  as  Well  to 
interests  ci'eated  ^/<'  ?ioro  out  of  an  estate,  as  to  subsist- 
ing* interests.  Therefore  an  agreement  for  an  assign- 
ment of  a  lease  will  not  be  binding,  unless  made  in 
writing  (a). 

2.  If  a  man  having  agreed  verhaUj/  to  buy  an  estate, 
agree  by  writing  to  sell  the  benefit  of  his  contract  to 
another  who  actually  obtains  a  conveyance  from  the 
original  seller,  the  transfer  will  be  a  sufficient  consi- 
deration for  the  promise,  and  the  first  purchaser  may 
recover  the  sum  agreed  to  be  paid  for  the  transfer  (b). 

3.  We  have  already  seen  that  a  void  agreement  may 
operate  as  a  license  countermandable  (c). 

4.  In  regard  to  the  cases  which  have  arisen  upon  the 
sale,  by  parol,  of  growing  crops  of  grass,  timber,  under- 
wood, potatoes,  turnips,  &c.  I  propose  to  state,  in  the 
abstract,  the  points  of  law  which  have  been  ruled,  and 
then,  in  consecjuence  of  the  importance  of  the  subject 
and  the  confli(;ting  nature  of  the  authorities,  to  examine 
fully  the  grounds  upon  which  they  were  decided. 

(rt)  Anon.   1  Vcntr.  3(31  ;    see  (b)  Seaman   v.  Piico,   1    Ry.  & 

Pnultney  v.  Holinefi,  1  Str.  40^5.  Mood.  \9'). 

{c)  Supra ^  pi.  'J. 
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5.  First  then,  an  actual  interest  agreed  to  be  granted 
in  land  of  course  falls  within  the  fourth  section,  and 
requires  a  written  agreement.  And  if  an  agreement  pro- 
fess to  give  an  exclusi^^e  right  to  the  vesture  of  land 
during  a  given  period,  that  is  an  interest  concerning 
lands  within  the  fourth  section,  and  therefore,  as  we  have 
seen,  an  agreement  to  sell  a  growing  crop  of  mowing 
grass,  to  be  mowed  and  made  into  hay  by  the  purchaser, 
requires  a  written  agreement  {d). 

6.  And  even  where  such  an  exclusive  right  is  not 
given  as  amounts  to  an  interest  in  or  concerning  lands, 
yet  an  agreement  to  sell  a  crop  which  would  not  go  as 
emblements  to  an  executor,  e.  g.  a  crop  of  gi'ass,  cannot 
be  deemed  a  chattel,  and  therefore  can  only  be  bound 
by  a  written  contract  {e), 

7.  Upon  the  same  principle,  a  sale  of  growing  poles  (/), 
or  of  standing  underwood  (^),  and  of  course  therefore 
of  timber,  is  within  the  fourth  section,  and  a  written  con- 
tract of  sale  cannot  be  dispensed  with. 

8.  But  any  crop  which  would  be  emblements,  and 
might  be  taken  in  execution,  for  example,  wheat,  may  be 
considered  goods  and  chattels,  and  therefore  not  within 
the  fourth  section  (A). 

9.  So  an  agreement  to  sell  standing  timber,  as  trees, 
at  so  much  a  foot,  which  the  proprietor  had  begun  to  cut 
down,  and  the  purchaser  bought  them  after  two  had 
been  actually  felled,  was  held  to  be  a  contract  for  the 
trees  when  they  should  be  cut  down  and  severed  from 
the  freehold,  and  consequently  not  to  be  within  the  fourth 

(J)   Crosby    v.    Wadsworth,  6  (/)    Teall    r.   Auty,    4   Moo. 

East,  602  ;  see  also  Carring-ton  v.  542. 

Roots,  2  Mees.  &  Wels.  248.  (y )  Scorell  v.  Baxall,  1  You.  $z 

(e)  See    Evans    v.    Roberts,  5  Jerv.  396. 

Barn.    &   Cress.    829 ;    Smith  v.  {h)  See  3  Barn.  Si  Cress.  364. 
Surnian,  9  Barn,  &  Cress.  566. 
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section  (?)  ;  the  timber  was  to  be  made  a  chattel  by  the 
seller  (A-).  This,  therefore,  is  an  exception  from  the 
general  case  of  selling  standing  timber. 

10.  And  sales  of  potatoes  in  the  ground,  which 
would  be  emblements,  do  not  fall  within  the  fourth  sec- 
tion ;  whether  sold  at  so  much  per  sack,  to  be  dug  by 
the  purchaser  and  taken  away  immediately/,  which  is  con- 
sidered as  a  sale  merely  of  the  potatoes,  and  it  is  quite 
accidental  if  they  derive  any  further  advantage  from 
being  in  the  land,  which  is  a  mere  warehouse  for  them, 
and  the  purchaser  has  only  an  accommodation,  and  no 
interest  in  the  soil  (/)  ;  or  whether  tliey  are  then  gi'ow- 
ing  and  sold  at  so  much  an  acre,  to  be  dug  and  carried 
away  by  the  purchaser,  without  any  time  limited,  which 
is  considered  still  as  a  sale  only  of  the  potatoes,  and  whe- 
ther at  the  time  of  sale  they  were  covered  with  earth  in 
a  field  or  in  a  box,  stiU  it  is  a  sale  of  a  mere  chattel  {m) ; 
or  whether  the  crop  be  in  a  growing  state,  and  be  sold 
by  the  cover,  to  be  turned  up  by  the  seller  (n) ;  or  the 
crop  be  sold  at  so  much  a  sack,  to  be  dug  by  the  pur- 
chaser at  the  usual  time,  and  to  be  then  paid  for,  which 
is  a  contract  to  pay  so  mucli  per  sack  for  the  potatoes 
when  delivered  (o). 

11.  So  a  crop  of  turnips,  even  recently  sown,  is  not 
within  that  section  (^;). 

12.  Neither  it  seems  would  a  parcel  of  growing  hops 
fall  ^\'ithin  its  provisions  (</). 

(/)  Sinitli  r.  Siiniian,  0  Barn.&  nil;  seo  5  Barn.  &   Adol.   lir>; 

Cress.  .561  ;  4  Alan.  i<v:  Ry. -^'jo.  Hallcn   r.  Hcndor,    2   Cronipt.  & 

(Ji)  Sec  1  Cronipt.  &  Mces.  105.  Mees.  266. 

(/)    Parker    v.    Staniland,     U  {n)  Sainsbury   v.  Matthew.^,   4 

East,  362.  Mees.  &  Wcls.  343. 

(w)  Warwick  v.  Bruce,  2  Man.  (;>)    Dunne    v.    Ferguson,     1 

&  Selw.  20,;.  Hayes,  341. 

(«)   Evans  v.  Roberts,  5  Barn.  (r/)  Waddinjrton  v.   Bristow,    2 

&   Cress.  829;    8   Doul.   c^-    Rv.  Bos.  &■  Pull.  4.52. 


144  0F,,THE,,^4?»^.yQ^^  ^TANl?JNG,ifi^O?S. 

^  J  J 1^^,  ,i\.|if]  ff ,  ^^i^l ,  agi|^ep^p|:,  fpv .  itli^i  s(ile  Qf i  crop^  may 
]b(f  j  giQpfl  )3f .twj^iqn  9flL , ,  putgoing  aiidi  incoming  tenant,  for 
flierq,}y:9ulf|  b^.nq,  sale  of  any  intei'q^|:;An,  ith^i^flindijft^r 
l^^t; ,  >F0ViW  come  from  the  kmdlord  (y).,  j  ,  [  > , . .  f  . ;  • ,  •  ^ ' ;  > 
^,,{1^^.  P.v^t  altUoiigh  a  parol  agreemeoat,  iwliiqh  is  .within 
t]^e  ,fcii^t\\  ^.^cjtion,,  c^ni^^jt,  ^h^jpi^foj^^^  ih^^om  ,iti  i  is  exe- 
ciitedp.  jy.eiti  if  I  ^l^lfe  agreemeAt;^s  leXi^utefijbyi.cMiv^ry,  ai^d 
acceptaji,ice.^()f  tli-e  .subject  matter  of  tli^ .-sale,, the; seller 
may  tl^en  recover  (^).,.(  i  I.  i   nii  /inv/ t>.tiriu(jf(.  u'-    - 

15.  iVp,d  ithe  iConsequ|9nce  of  the  &$le  of  .suich  \^arious 
crops,  not  carrying  to  the  purchaser ,  an  interest:  hi  or 
co^Qer^^l^g  the,  ,ljand  in  i  which  tliey :  grqw  ovi  ai^e;  planted, 
is,  t]^a|; ,  1i^i,eyi  aije," with: reference  tOith-^i tinj^/zwhen  the 
contract  is  completed,  goods,  wares,  ^i^  merchandise, 
and  therefore  fall  within  the  1,7th  section  of  the  statute, 
y^hicli,  .enacts,  that  no ,  contract  for  ,  the  sale  i  of  goods,- 
w^aresj,,  fti^icl  merphsiixdise,  for  the  price  of  10/.  oi*  upwards, 
shall  1?!^  aUow^c^  ,to  be  good  i  except  the  ibuyer  i shall  ajceept 
par^,o;f,|:h<^,goo,#  (S0,S0il4,.awi  aetuaUy  receive  th©  same,' 
91;  gi;^fej^pmethmg4n  earnest  to  biiid' the  ibairgMni  dr  i'^' 
part  of ,  paympnt,,  or  that  some  note  or  memorandum  of 
the  bargain  beanade^^nd  signed  by  the  pai'ties,  to  be 
charge/J,  .by ,  ^i^ch ,  p-Oiiitvaot;  or.  tUeir.  agents  i  thereunto  iaw- 
fvihy  p,\i^l^o^'i^^4 ifyr-  ■  )8^  th^t if  1  the ? case )fMl  within  the 
fourth  ^^ctipn;,!  jtli^re  /imist  I  bei  Ai  contract  an  ■■  writing,  and 
if  it;  4o  M^.  foil  withiiji  iiti  iyet  :thj6rse;  must  still  be  awritingi' 
unle,ss,  !l;heii<'e  was  earnest  orr  pai-ti  payment  made,  or  jW^rt 
of  the  sv\bjeet  matter  of  sale  be  i  accepted' andnreoeived  by ^ 
the  purchaser.  ni'iicinnoi  rHi(.!..i  . 

■  1%  lln  .Lord  Falmouth  v.  Thoma^!(e«), 'where  'a  farm 

,(»•)  See '  Mayfield   v.  Wadsley,  (.f )  Teall  v.  'Aufy,  4  Moo.  542 

3.iB,ai-n,  &  Cress.  857  ;    5  Dowl.  {t)  Evans  W;   Roberts^' 5  Barn, 

8^.  Ry.,324  ;  Etuanersoa;  *?.  HeeJis,  ^  Qv4i%.  829 ;.'  Srtiith  'v\  Sul-man, 

2  Taiiat.i38(  coninv^As^  overruled,  0  Barn.  &  Cress.  666.          • 

see  5  Barn.  &  Oresfj.  832-.  {v)  1  Crompt.  &  Meesi  89;  see 
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was  agreed  to  be  let  by  parol,  and  the  tenant  Avas  to  take 
the  growing  crops  and  pay  for  them,  and  also  for  the 
work,  labour,  and  materials  in  preparing  the  land  for 
tillage,  it  was  held  that  the  case  fell  within  the  fourth 
section  of  the  statute.  The  Court  obscned  that  at  the 
time  when  the  contract  was  made  the  crops  were  gTOwing 
upon  the  land,  the  tenant  was  to  have  had  the  land  as 
well -as  the  crops,  and  the  work,  labour,  and  materials 
were  so  incorporated  with  the  land  as  to  be  inseparable 
from  it.  He  would  not  have  the  benefit  of  the  work, 
labour,  and  materials  unless  he  had  the  land,  and  they 
were  of  opinion  that  the  right  to  the  crops  and  the  bene^ 
fit  of  the  work,  labour,  and  materials  wei*e  both  of  them 
an  interest  in  land.  ;  n.:'   , 

17-  But  where  (ci')  a  tenant  having  a  right  to  remove 
fixtures  left  them  in  the  house,  u])on  a  verbal  agi'eeinent 
with  the  landlord  that  the  latter  should  take  them  at  a 
valuation,  the  Court  were  quite  satisfied  that  this  was 
not  a  sale  of  any  interest  in  land,  and  the  judgment  of 
the  Court,  and  particularly  of  Mr.  Justice  Littledale,  in 
Evansr  V.  Roberts,  upon  the  subject  of  growing  ciropfe,  was, 
they  said,  an  authority  to  the  same  effeet.        usiixd    >/■■ 

18.  I  have,  thus  endeavoured  to  trace  the  laW  a^  it 
stands  upon  the  authorities  for  the  guidance  of  the  stu- 
dent and  jjractitioner.  But  the  law  on  this  head  is  not 
in  a  satisfactory  state,  and  can  hardly  be  considered  as 
settled.  The  cases  <^till  require  to  be  thoroughly  exa- 
mined by  the  Courts,  with  a  view  to  })lace  the  law  upon 
a  proper  foundation.  i  j"*.)!):;'*!   ».* 

10.  The  first  authority  is  a  statement   in  Lord  "Ray- 

1    A(k.   175;   Poultor  v.  Killing--  Mees.  &  Ros.    266  (1834);    Lee 

beck,    1    Bos.   &    Pull.  397;    see  r.  Risden,  7  Taunt.    188;  Cole- 

G  East,  613;  MayfieUl  v.  Wads-  grave  v.  Dias  Santos,  2  Hani.  & 

ley,  3  Barn.  &  Cvess.  3.'}7.  Cress.  76 ;  Clayton  r.  Burtonshaw, 

(.r)  Bailor    v.    Render,     I    Cr.  :',  Barn,  k  Cress.  47. 

VOL.  I.  L 
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mond  (y),  tliat  Treby,  Chief  Justice,  reported  to  the 
other  justices  that  it  was  a  question  before  him,  at  a  trial 
at  nisi  prim  at  Guildhall,  whether  the  sale  of  timber 
growing  upon  the  land  ought  to  be  in  writing  by  the 
statute  of  frauds,  or  might  be  by  parol.  And  he  was  of 
opinion,  and  gave  the  rule  accordingly,  that  it  might  be 
by  parol,  because  it  was  a  bare  chattel,  and  to  this 
opinion  Mr.  Justice  Powell  agreed.  And  this  in  a  late 
case  was  quoted  by  Mr.  Justice  Holroyd  as  an  authority, 
and  the  case  of  an  ordinary  crop,  for  he  added,  in  some 
cases,  therefore  crops  growing  upon  the  land  may  be 
considered  as  goods  and  chattels  {z) . 

20.  In  Waddington  v.  Bristow  (a)  the  question  indi- 
rectly arose.  An  agreement  was  made  for  the  purchase 
of  all  a  man's  growth  of  hops  on  his  land  at  a  certain 
rate  per  hundred  weight,  to  be  in  pockets,  and  delivered 
at  a  place  named,  and  the  custom  was  where,  as  in  this 
case,  no  time  was  specified  for  the  delivery,  it  should  be 
within  a  reasonable  time  after  the  hops  are  picked  and 
dried ;  and  the  question  was  whether  this  was  a  sale 
of  goods,  wares,  and  merchandise,  so  as  to  exempt  the 
written  agreement  from  a  stamp  duty,  under  an  excep- 
tion in  the  then  Stamp  Act,  and  it  was  held  that  it  was 
not.  Lord  Alvanley  thought  it  an  agreement  for  the 
sale  of  goods,  wares,  and  merchandise,  and  somethinc/ 
more.  Mr.  Justice  Heath  looked  to  the  time  at  which 
the  contract  was  made,  and  at  that  time  the  hops  did 
not  exist  in  the  state  of  goods,  wares,  and  merchandise. 
Mr.  Justice  Rooke  considered  the  exemption  to  apply 
only  to  ordinary  commercial  transactions.  Mr.  Justice 
Chambre  said  this  contract  gave  the  vendee  an  interest 
in  the  whole  produce  of  that  part  of  the  vendor's  farm 

{y)  Anon.  1  Lord  Raym.  182  ;  (z)  See  3  Bam.  &  Cress.  364. 

see  Hob.  173,  1  Atk.  175.  («)  2  Bos.  &  Pull.  452. 
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which  consists  of  hop  grounds.  If  the  vendor  had 
grubbed  up  the  hops,  or  had  refused  to  gather  or  dry 
them,  it  would  hare  been  a  breach  of  the  contract. 
Though  he  admitted  that  a  contract  for  the  sale  of  so 
many  hops  as  twenty-two  acres  might  produce,  to  he 
delivered  at  a  distant  day,  might  fall  ivithin  the  exception 
of  the  Act,  notwithstanding  the  hops  were  not  in  the  state 
of  goods,  wares,  and  merchandises  at  the  time  of  the  con- 
tract made,  yet  he  could  not  think  the  present  agreement 
within  that  exemption,  since  it  gave  an  interest  to  the 
vendee  in  the  produce  of  the  vendors  land. 

Mr.  Justice  Bayley  observed,  in  a  later  case,  that 
Chambre,  J.,  was  the  only  judge  w^ho  intimated  an 
opinion  that  the  contract  gave  the  vendee  an  interest  in 
the  land.  He  (Bayley,  J.)  concurred  in  opinion  with 
the  three  judges  who  thought  in  that  case  that  the  hops 
were  not  goods,  wares,  and  merchandise  at  the  time  of 
the  contract.  Mr.  Justice  Bayley  therefore  seems  to 
have  been  of  opinion  that  the  sale  of  the  hops  was  not 
an  interest  in  land,  (although  that,  as  he  observed,  was 
not  the  question  there,)  and  yet  they  were  not  goods, 
wares,  and  merchandise — as  Lord  Alvanley  said,  some- 
thing more  than  the  latter, — and  as  we  may  add,  some- 
thing less  than  the  former.  The  contract,  it  should  be 
observed,  was  in  November,  for  all  the  hops  which 
should  be  grown  in  the  ensuing  year  upon  the  parti- 
cular lands.  At  that  time  the  hops  which  were  the 
subject  of  the  contract  were  not  in  existence,  there  was 
nothing  but  the  root  of  the  plant,  and  the  purchaser  was 
not  to  have  that  (/;).     w;ij   ;i;L'ij..iiiij  :  .  )  ii::j/'ij  tn  ,. 

21.  In  the  important  case  of  Cr6.«rby  r.  Wffdstt'tjfth  (r), 
there  was  a  parol  agreement  to  sell  a  standing  crop  of 
mowing  grass   then   growing.      The  grass  was  to  be 

{b)  5  Barn.  &  Cress.  834,  835.  (c)  6  East,  602  (180.5). 
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tiifte,>yai^,f?jced, ivt,>yUifih/%  W-m  ^^  ,4)0,,|3^,.,l^f}gffj?|, 
Loii^  ,pieub,9,i,'o,i^gliijj),m/  cl^liv,eri^g|,1f^ie  opinipu.pf  t\}f. 
Court,  jpibs^riVpcJ^.i^^ia^  tlii^!,p^oiild  ,a^ot;!l)Qi  coiT,$i4^i^ed  in 
any  prppfp:  .sense,  of  the.  <WiOX'cU  as  t^i  I'sal^i  (Pf  gopcif^,  wares, 
and  im^rjchai^dise,  the  ;CJi;pp  .l?eing.j,f^^j;tl^q  time  p^  thp 
bargain,  ^^^  unse,y^?jed , porit^ipfii  of ,  0>p  ,-ffi'eel^old,  qTid  noft 
moveabl^l .  ,gp9i4^ ,  or, ,  personal  .qliattql^,;  ai^d^ihe  thpvight 
that  the  agreement,  conf erring, ,0,1 1, ^t  jprpf^sse4i!tp.,c^p 
an  exclusiye  ,i;ight  to  t]^e  j>;e-stiu,'Ci  of  the. ,  land  |  during 
a  hmite().,  time  ,and  for,  given  purppsse,'^, ,  ;w^S| ,  j^  cpnt^'act 
or  sale,9,(.anj),i^pvfistji^}:j.oi^at^J^fist^^       H)^?^'.^^i  9PWf6i'\iP. 

mglandp.;)t  ton  hforl  hpvt  rh'uWi  hrw,  .\\\'AW\\v)W\\^\  -jfvna 
22.,,, Jm  alatj9;.',q^p,;fi>  tjie  ,Gon>inpn  ,Ple|as  {d\i  grpv/ipg 
turnips  w^i^e  SQlfV.ifl  .Ip^^  l:jy,,a,i^9fjifj>p,,,^pd,tj>e,,questipn 
arose  upon,  the  necessity, ,  pf  a, ,  iw^'i^en,  o^gwen^ent.  It 
was  said  argues  do,  j  that ,  the,  l^ui^'pips  yf^iy.  .^tually  ripe 
and  fit  to^b^  ,dr^w^]i,,  .l^ut  ther^  ,,wa^,.n9,  pj^opf,,^^ 
point,.; . , ,  The;  j  Qo^wt  ^  ^mply  .p,Vsp^yedi, , , ;tJ>f^t:)->aS( , (^o, ,  tfeis 
being ^ninter^St4t>;4and;,, they, di(jli3;:^9jt;/S^^  Jip.^  it,  could 
be  di^^ipguished  from  ,th^,  ^^s^,  ;o,f  ,^^ppsi,  idecid^f^  in .  ^h^s 
court,;  ,b|at  astlipyiheld  thfit't^wre  was  a,  suffiqient;  sig- 
natu^-e :  tp ,  bind,  the  piu'phaser,  it  seems  Jiardly ,  tp  have 
been  nepq'ssary  to  idecide  the  question  \ye  ar^;  i]ip\Y  consi- 
dering, (^J  . , .  i  Mi;.  4wstice  Bailey,  in  Eyansn?,  .Roberts,  ^aid, 
that, he  did  not ,agjfep, with  I^prd  Chief, fJiii^tice  Mansfield, 
that ;t(^pre  wa^,  ( ,;;^9  ,  djstinctipn . ,  .l^eitwieeiji . , tjxe  hpps, . ifi 
Wacldington , r .Bristow,  ,and  the  growipg  turnips  in  the 
case  of.Emmerspn  jt',  Heelis,  because. , he  thpught  that  in 
the  lattcv  ,case^ ;t>he,  grown^g,  itWf %^  '^t^.itJie, j^ifl^f^,.  of, ^ft^e 
contrapt,' were  ql^#;;e}?, ,(/),,,  ,,;  i,,,.....t„f  MnrlvHffr>t,(i 
23.  In  ,Tpf^U  Vf  A,utyX^)j,  lA  hayh^g  bought  a  lot  of  grpw- 

(rf)'  Emiiiefsj(jiii)ir.[iHeeli3i'<^!    •.if((/,'))i5  Bafii.  & Grfeas,  83(5; 
Taunt.  38  (1809).  (g)  4  Moo.  542  (1820);   see 

{e)  See  5  Barn.  &  Cress,  83.3.        Scorell  v.  Boxall,  infra. 
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d'elirel'ed  to  B  the  ptTi'611hyei^-Uvlid  carrJecl  tli^m'  away ; 
ittiA  '■  tii>bll' ' '  iht  •c^i'itli6'i^ity '  bf  Waddin^tdri  vJ  B'l'isto w, 
Einliii^i^bw ^: Ue^Wi, 'h^& 'iVdstrj^ i^.  WridsWdrth',thfe Court 
v^c-l^'df  olMili'oiv  that  the  agf^fe^^nt  Welfe'  cypighiallyfor  tlie 
plitchdse; •  'df  aW ' iiiter^it '  'ib  ' Ikhd,  f^r  vMii  it ' w'ay  '■  inade 
the  j:ld]es '\iW^ '^VoMbg';  'btit  the  pole;?  havhii^  been 
actually  takeii  awayV  the  '  ^jtiestioii  ultimatel}-  turned 
uiionthfe'fohiic)fat>tidiir''''^'f*^'^"'^'  .Tii'H(P)-n-i;  ■,.  ; 
>i"2'4'J'lA"Pirk^i^  rl'StaViiland  (/ij,  Hvh^e'iSotdt6^sin  the 
gt^iirid,'  atid  w-hich  'liiild^ 'fiot  bieeri'  i^^i^ed,'  ^k^^  'sold  at 
sd  'itill'th  h,'  's^a'(^k;  td  ]:/^'d^^'b;^'th^  plil-blihye^/alti'd 'taken 
away  immediateli/,  and  whieh  was  held  not  to  1j^  a  sale 
Withifr  the  4th'iedtibhj  Llofd^  Ellehboroligh  dbserved, 
that  th^re'\Ws'  this'ditfei^ence  l)^tween  the  case's,  that  in 
(trosbj^'^fi  WMs\N^di^th  i!lie  ddtitrtict'HfAy  i^id^'SVliile  the 
■gi^s'to  •therl'4ti^a'^y?^J/A//'iVrt^^ 

ttt%^'inbWhMat''iiid^(irity;'tin('*f'tJiatlfe'iii^6  li^y";  ^ille^eas 
fhlf^re'  'the'' cdnttaet!'  ^^k^'fe  tlit^'^t)tdfd^^^in'  a'  matured 
'^bite*  df  ghi\Uh;'w'-hiMV'^el'e'tWii'i'ecidy'td'be  taken,  and 
■sVM-e'kgreed  td  be  trtl<en  iirimediately: ' ' '  'Hid  ddrithlc^:  was 
e(ififTfidd'fo"tliti  mt  df -j^titatbefe j 'arid  hdthtiig  '^Ifee  -W^^  in 
'tli^'ddlit^lfi4VFAtidfi'*tff  Vlie'pWi^iM  Ht'  \te4idtMisiidsed 
tty'^^^iA'  th^=  -^U^^%tm6my^  iH'W.^dMVdrtlrfiii^h^i-;  so 
k^' "to  i'j  ti*lg  ^iucMr '  W  drfiit  hndt  •  atl 'thf  i  ^rSt-h^^^ 
fVrrttd«,''as  '■ife!i;tn]ir"iii  'hih^r^'fi"in"laVid'.""  Ml  'Justice 
Baylt'y  alsd  refei-i-ed't'lie' eafed^'^d^'  CYdsbj^'-i-.  Wads^N^orth 
atid ' W.^Mdhi^tdii' •Y'V'Br?;^tb^"tcy  "tlie" ^rohtid '  -that!  ' the 

Vi'opl^;  aM'thi^i^^fdh^  fW^'  pttrciid^^^V;^-  of 't^icTWop^  Wad  ah 
intermecHate  interest  in  the  lalul Avblfe  thi^ 'di'bjS's  T^ere 
growing  to  niatuWty  befdte  thej^  Avere  gat'liei-ed!' 

This  places  the  doctrine  upon  an  intelligible. Iboting  : 

.,.1/     ,     .  ,,  (  '  ii.'i  ,  v;      ,,  . 

(//)  11  Kast,  36-1  (1809). 
L  3 
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it  shows  that  there  is  nothing  in  the  nature  of  the  crop, 
whether  hops,  grass,  potatoes,  turnips,  &c.,  but  that  the 
distinction  rehed  upon  was  between  growing  crops  and 
those  which  had  arri^^d  at  maturity. 

25.  In  the  next  case  (?),  where  the  sale  was  of  a 
growing  crop  of  potatoes  at  so  much  per  acre,  to  be  dug 
and  carried  away  by  the  purchaser,  but  no  time  was 
appointed  for  that  purpose,  it  was  decided  that  the 
contract  was  not  within  the  4th  section  of  the  statute. 
But  here  the  Court  had  to  grapple  with  the  difficulty, 
that  the  crop  was  a  growing  one.  Lord  EUenborough 
observed,  that  if  this  had  been  a  contract  conferring  an 
exclusive  right  to  the  land  for  a  time,  for  the  purpose  of 
making  a  profit  of  the  growing  surface,  it  would  be  a 
contract  for  the  sale  of  an  interest  in,  or  concerning 
lands,  and  would  then  fall  unquestionably  within  the 
range  of  Crosby  v.  Wadsworth.  But  here  the  contract 
was  for  the  sale  of  potatoes  at  so  much  per  acre  ;  the 
potatoes  were  the  suhject  matter  of  sale,  and  whether  at 
the  time  of  the  sale  they  were  covered  with  earth  in  the 
field  or  in  a  box,  still  it  was  the  sale  of  a  mere  chattel. 

In  this  case,  therefore,  the  learned  judge  gave  4^ip  his 
former  ground  ;  he  looked  at  the  contract  as  at  the 
delivery  of  the  crop,  and  as  depending  upon  the  question, 
whether  merely  the  crop  or  an  interest  in  the  land 
w^as  the  subject  matter  of  sale.  There  is  no  objection 
to  the  rule  which  he  refers  to  as  being  established  by 
Crosby  i^.  Wadsworth. 

26.  In  Evans  v.  Roberts  {k),  where  it  was  held  that 
a  cover  of  potatoes  in  the  ground,  to  be  turned 
up  by  the  seller,  might  be  sold  by  parol,  Mr.  Justice 
Bayley  took  the  distinction,  that  the  contract  was  to 
buy  the  potatoes  which  a  given  quantity  of  land  should 

(0  Wanvick  v.  Bruce,  2  Man.  (Jt)    5    Barn.    &    Cress.    829 

&  Selw.  205  (1813).  (1826). 
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produce,  but  not  to  have  any  right  to  the  possession  of  the 
land.  In  Crosby  v.  Wadsworth,  he  observed,  the  buyer 
did  acquire  an  interest  in  the  land,  for  by  the  terms  of 
the  contract  he  was  to  mow  the  grass,  and  must  there- 
fore have  had  the  possession  of  the  land  for  that  pur- 
pose. Besides,  in  that  case  the  contract  was  for  the 
growing  grass,  which  is  the  natural  and  permanent  pro- 
duce of  the  land,  renewed  from  time  to  time  without 
cultivation.  And  he  took  the  distinction  between  grow- 
ing grass,  which  does  not  come  within  the  description 
of  goods  and  chattels,  and  cannot  be  seized  as  such 
under  aji.fa.,  and  growing  potatoes,  which  come  within 
the  descrii)tion  of  emblements^  and  are  deemed  chattels 
by  reason  of  their  being  raised  by  labour  and  manm'ance. 
He  held  therefore  that  this  case  did  not  fall,  nor  would 
a  sale  of  a  growing  crop  of  the  like  kind  fall  within  the 
4th  section. 

Mr.  Justice  Holroyd,  in  the  same  case,  thought,  that 
although  the  vendee  might  have  an  incidental  riglit  by 
virtue  of  his  contract  to  some  benelit  from  the  land 
while  the  potatoes  were  ariving  at  maturity,  yet  he  had 
not  an  interest  in  the  land  within  the  meaning  of  the 
statute :  if  even  the  buyer  had  had  the  right  to  dig  up 
the  potatoes,  he  would  not  have  had  an  interest  in  the 
land,  but  a  mere  easement.  And  ^Ir.  Justice  Littledale 
was  still  more  exphcit.  He  was  of  opinion  that  a  sale 
of  the  produce  of  the  land,  whether  it  be  in  a  state  of 
maturity  or  not,  provided  it  be  in  actual  existence  at  the 
time  of  the  contract,  is  not  a  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  them 
within  the  4th  section  of  the  statute.  The  words  lands, 
tenements,  and  herecUtaments  in  that  section,  ai)})eared 
to  him  to  have  been  used  by  the  legislature  to  denote 
a  fee  simple,  and  the  words,  any  interest  in  or  concerning 

L  4 
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them,  w.^,e  v-s^fl^-to  ^^^npte.ja  chatitpi;  JBteresitiii)r  some 
intpre^fc^t  fp^§,;tl^^;i,^  %  Sji^p^e. ;>^j5q?.9nl  -rgrlt^rfw  Sfsw  nor) 

^^,^7.<i,  fi^  j^,^  Xh\^ ,  pasej,,  Ma'..  ^W^ftic!^,  Bay  ley/  for  fck^i  ik&t 
tiine,  ,|;9;fe^red,,  jto  ;t]^e  .pljC  j^s.vto^pmblementsy  /and  (gavei 
an  extrajiidioial  opinion,  that  the  contract  was  for  the 
sale  of  goods,  wares,  and  merchandises,  within ;  the 
meaning,  of  the  l/th  section,  but  as  the  price  was  under 

1  (|  /.J  ,^^  wxitte^i  i^(^1^e  qy  niemorandum  of  the  agreement 
was  ii,ot;,^qqes3^'y{,ji,I^i^ttledale>,jHiitQ0ik  the  , same. ( view, 
o jP  j  fhe  I  q{;iS9,,  .'^liil^t ; ;  Holr^y d, :  J  i,;. :  simply  held^) .  that  i  thei 
case,  (^id  not  fa|l  within  the  4th  section.,  i, a j  rn;  .hUMivyA 
28.  In  ,Smi)th  ;i'.,;Surman  (/),  where  the  tiniiber  was  ihf 
the  pofff s,e .  of  l^^iflig , felled  by,  the ,  .seller,^ :  and  was ;  S(oM  lat. 
SQ,  ,fl:^i^Jji ,  a. flfoptp, , tl;L^|:.  ,w,^s .  h/eld)  nOilJ  j  to.  i  fall j .  within^  /the! 
4 th  sepj^qij^.j , ,  I  ^:^r ^, ! J^-SjUcp  iPayl^y  s?ud ,  (the  i  )(?tfntjraot  was! 
i^Ot^  (o.i;!  t^^e,,gv,(i)wing,.tree?,  i^^^  timber,:  at  soj 

much  per  footj^i^'.  the  produce  of  the  trees  when  theyi 
should   be  cut   down  and  severed   from  :  the  freehold,  i 
Mr.,  Ji^stice,  ]Lit,tjledalp  was ;  of  opinion,  that  if  the  con^-; 
tract  |h^(i  ;be(?n  (or,  ,t)j|e,,s|ale  <?f ,  th^  .trees,  with  a i  specific . 
libertjy  1^(^it,he  ^i^f^dpf;  to.ienjt^rtthe;  If^ndiitiO;  cuti  thtem,i  ifei 
would  not  have  given  him  an  interest, mthef^iand.withii^' 
the  meaning  of  the  statute.     The  object  of  a^  iparty  who 
sells  tii^ber  is  not  to  give  the  vendee  any  interest  in  his 
land,  l^ut  to  pass  to  hnn  an  interest  in  the  trees  when,, 
they  bec(;>^]ae,  goqcls  and  c^ie^ttels.;  ;  Biit;  after  ail  elabo^  • 
r^^te  cjonsiderat^<pn,,,Qf  ,^1^^  ^.t^tvi^e,^itl>e  .jCoiUrt  held  that) 
the,  J  cqntrfi,9^t^^  fe^.^^ ^i^th^ )  jthp,  | , It^Yi   section^    notwith- 
standing jtjha^,  ^  ,>vorl^ ;  «ind  labour ,  was, ,  ;to  ;  ,be;  i  perfonnicd ; 
upon  the  trees,  by  the  seller,  and  that  they  were  not ' 
conyeiftecl^i|:^tpj,g9[9^s  .^fd^ph^jtt^lis  Mntili;after  the  ^jon-t! 


^^'^M^li^n      ■''     ■'      '■  ■''■''^'     '■ '■   ""' i-'fiM-f!i  "M   iiiH         -tiih;' 


(i)  Supra,  p,  143.  9  Barn.  &  Cress.  661  (1829). 
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M,21^.  And  in  Scoi-dl'y.'  Boj^all  (^;Ov'^vht^^e  M'  ^iU^- 
tion  was  whether  trespass  caitld  be'  maitltained  t)y'  the 
purchaser  by  parol  of  linclerwood 'which'  was  l!6*  be ^  cut 
by  him,  Alexander,  'O.B., '  said  ihAt  tlii^'  'pkroK  'tehtraHt 
was  in'  direct  violation'' bf'tiie'itJrtiittty  '6f' Mtid^.  It 
seeimed  tohim' to"beideariy'tt'coritf^V^t  relktiiig  ^tb  the 
sale  of  an  interest  in  land,  which,  by  the  Statute','  iiili^t 
be  in  writing.  Mr.  Baron  Hullock  said  that  it'  was  in- 
cumbent on  the  purcha'ser  to  establish  his  right "tlo  an 
interest!  ^  ini  the  fi^eehold,'-  iot  treefe'  afe' '  iiiiiiexe'd'  to '  the 
freehold,  are  parcel  of' tli^'inherittlhbl^/'alid'il'i^^  'wklii'e'.' 
He  referred  16  tUe  distinction  as'  f 6'  \Vha^  'to  'or "are'^ilot 
emblements.  ■  Thei4'  was','  'he'.^aid;'  ''U 'im^iiifk^'  disMctioii 
between  crojis  find  the  'siibjt^t  'nlatt'ei* '  of 'th*is  c'bni'i'jicK 
It  is  true  that  the  dictum  in  Lord  Rjlymond  was  dp- 
posed  to  -this'  opihi6n;'bUt  it  was' 'tb'"bVrefn'em*b'ere(l' 
that,  if  it^'were'  Itt^,  'tli6''fel^VeM' Wlern''(iUk^''wtei' 
hatei^e^h  d^dded'eoMdli^vefliavi^'Ui^keii.' '  Me  klever 
before  heani  that  diCtUhi  cited  !a^  ari'fliit'l\brlt}<"fiiicl'tlii' 
only  claim  whicli  it  had,' in  his  'q)iiiion!,"to' that  (li'sitinc- 
tion,  was'the  allusiein'  to 'it  by' Mt.  Jiikticc^  H61i^(iy^C  in  ' 
Maytieid'f:AVadsl^yr'^ '•»'"•  ^'^  mu\  r.-.,!-  n/jul  ton  l)l..n/> 

'^'iO.  /A'gttirii  'in)  C%riin^^tbn  i' :' mot>i ihf, '  ^mc)\;%Ue^ 
Crdsby  'iv'WttdsNv^'thj'Hvtts  '^'v^i'baI''agi^^eiiWni:''^(^^  s^bf' 
a'gi^wing  crcyj!)'  of  ^fty^"ati^o 'ittiicli'  ati-'lacle;"fe 'lie'' 
cleared   by  the   imfchastii^"b^6ry"'a  (]<^y  -  ndiWect,' '  the  ' 
Couit  Haid,  that  if  this  \Vak  a  ddntriicti'Tbi^'tlie  sale  of 
gobds,'  "it  A\Tls  not  disputed  that '  ft'  wks' '  vbid ' '%' '  the 
Ij-'th-  Be'Cti(l)n  of  the  ^tatutfe';  ^an'd'they 'held 'tW' 'if  it' 
was  to  be  confeidereA'  d^ '  the'  ^kle  of  ah  'intereyt  in  'lanci,' ' ' 
it  was  nbt  binding  by  Vittiii^'  of*' lehe  kth  section  of 'tli'e 
statute.     But  no  distinction  was  taken  as  to  the  nature 
of  the  cro}). 

{in)  1  You.  &  Jew.  39G  (1829);  («)  l  xMecs.  &  Wcls.  248  (1837). 

see  Teall  r.  Auty,  supra,  p.  142. 
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31.  So  where  the  sale  was  of  potatoes  then  planted, 
at  the  price  of  2  s.  per  sack,  the  same  to  be  dug  by  the 
purchaser  at  the  usual  time  for  digging  the  same,  and 
to  be  paid  for  at  that  tune,  it  was  held  to  be  a  contract 
to  sell  potatoes  at  so  much  a  sack  on  a  future  day,  to 
be  taken  up  at  the  expense  of  the  vendee.  He  must 
give  notice  to  the  seller  for  that  purpose,  and  could  not 
come  upon  the  land  when  he  pleased.  It  gave  no  right 
to  the  land.  If  a  tempest  had  destroyed  the  crop  and 
there  had  been  none  to  deliver,  the  loss  would  clearly 
have  fallen  on  the  seller.  There  was  only  a  stipulation 
to  pay  so  much  per  sack  for  the  potatoes  when  de- 
livered ;  it  was  only  a  contract  for  goods  to  be  sold  and 
delivered  (o). 

32.  In  a  case  where  a  crop  of  turnips  recently  sown 
was  sold  for  10/.,  Joy,  C.B.,  in  Ireland,  observed  that, 
at  common  law,  growing  crops  were  uniformly  held  to 
be  goods.  The  statute  of  frauds  took  them  as  it  found 
them,  and  provided  for  lands  and  goods  according  as 
they  were  so  esteemed  before  its  enactment.  If  before 
the  statute  a  growing  crop  had  been  held  to  be  an  in- 
terest in  lands,  it  would  come  within  the  2d  section 
of  the  Act  (p),  but  if  it  were  only  goods  and  chattels, 
then  it  came  within  the  13th  section.  And  the  Court 
thought  that  growing  crops  had  all  the  consequences 
of  chattels,  and  were,  like  them,  liable  to  be  taken  in 
execution,  and  therefore  the  contract  was  a  valid 
one(«/). 

33.  In  the  result,  therefore,  where  the  crops  are  con- 
sidered as  chattels,  there  must  be  a  note  or  memoran- 

ip)    Sainsbury  v.  Matthews,  4  {p)  Irish   Act,    7    Will.   3,    c. 

Mees.    &    Wels.    343     (1838);  12. 

nothing   was    said    in   regard   to  (y)     Dunne    v.    Ferguson,     1 

the   17th  section,   on  account,   I  Hayes,  541. 
suppose,  of  the  value. 
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dum  in  writing  of  the  agreement  under  the  l7th  section, 
unless  the  value  he  under  1 0  /.,  or  there  was  earnest  or 
part  payment,  or  part  of  the  suhject  matter  of  sale  was 
received  and  accepted  by  the  purchaser. 

34.  It  remains  to  be  considered  in  which  of  the 
cases  the  true  rule  has  been  adopted.  It  is  to  be  re- 
gretted that  they  are  so  conflicting,  and  still  more  that 
many  of  them  should  have  been  decided  upon  slight 
distinctions,  which  in  later  cases  it  was  found  necessary 
to  abandon. 

35.  As  to  the  leachng  case  of  Crosby  v.  Wadsw^orth, 
which  Lord  EUenborough  professed  his  own  unwilling- 
ness to  cany  further,  there  is  much  in  the  judgment 
open  to  observation ;  but  the  question  is,  whether  the 
Court  came  to  the  right  conclusion,  that  the  agreement 
did  confer  an  exclusive  right  to  the  vesture  of  the 
land  during  a  limited  period  and  for  a  given  purpose. 
If  that  was  the  true  construction,  the  agreement  no 
doubt  required  a  writing  to  give  validity  to  it.  But 
there  appears  to  have  been  no  solid  distinction  between 
that  and  many  of  the  later  cases,  in  which  a  power  to 
enter  and  gather  the  crop  was  incidentally  given.  The 
cases  of  potatoes  and  turnips  for  example,  are  stronger 
cases,  more  particularly  the  former,  as  the  ground  is 
disturbed,  and  the  whole  produce  is  carried  off.  If 
Crosby  v.  Wadsworth  was,  as  it  appears  to  have  been, 
a  mere  sale  of  a  gi'owing  crop,  to  be  cut  and  carried  by 
the  purchaser,  the  decision  could  not  now  be  supported 
on  this  principle,  consistently  with  the  other  authorities, 
and  the  case  of  Emmerson  v.  HeeUs  may  safely  be 
considered  as  overruled. 

36.  But  then  it  will  be  urged  that  Crosby  v.  Wads- 
worth  may  be  supported  on  the  other  ground,  viz.  the 
doctrine  of  emblements,  as  there  the  crop  was  grass 
spontaneously  produced  from  year  to  year.     But  the 


""r.  [  riToar)  oY-iaVikTe  ffo  :itj/?  slut  to 
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Chiei  Justice  took  no  such  distinction,  nor  did  lie  refer 
to  any  such  doctrine  in  its  support  in  the  later  cases  in 
whicli  lie  referred  to  that  case  •  nor  was  tliat  clistinc- 
tion  taken  in  Camnatoii  i;.  Rdots,  wliicli '  like  tlrdstv  v, 
Wadswortn,  was'  the  sale  6i  a  growing  'crop  of  grass! 
This  distinction  wonlct  requirie  a  written  agi%elnent  Un- 
der tlie  4th  section  for  the  sale  of  a  crop  of  gi'as^^ 
whilst  a  crop  of  clover  would  fall  within  the  l/th  section. 
Indeed,  many  difficulties  would  arise:  it  would  'bb' 
doubted,' 'for  example,  Which  sectioii  would  apply  tb'f^ 
growiiig  crop  of  apples  (f)  ;  and'piirt'bf  a'  crop  tif  cldvei^ 
might  fall  within  the'"i7tli  section  arid  ^hie  i^esidli'e 
within  the  4  th  (.y)  -'and  the  diiftirent  sorts  of  fixtures 
would  lead  to  many  distinctions  (t).  And  where  case's 
£il^Mit!hlii''ilie'kth' Section,  still  thei^^  ^ would '  bfe' ^fei- 
ceptibils,''kc(ibrdirig  tki' i^e  distihcftibii'ih'Skhifh' i^.'  Sili^- 
m^;^J '  for  tli'at' '  ^csL^'e  '  establishes '  that '  levferi '  U  p^ iiiianerit 
cr6|)  iriay ^  altliougli  grov.ang,  be  sold  as '  a  cliattel.  But 
the  lejihied  reader  may  probably  doubt  Whether  the 
doctriiife  of  emblements  has  been  properly  applied  tb 
thiy^ldiMl-  *'6l^4i^ly;'^lfhe  fi-rtm6i^sbf  tli€"stattite  of  frauds 
liad'ii'6  sttili  distirictloii'iri  vfe-w^,' 'ndi-'  fe  Jt'ttdopted  by 
trif?  &6ilrts  uM%ceritbr;  -It  *l^*^'"ii^  diristi^itctibil  bf 
this 'M'  statiite;  arid  ffeW^'tliiW^^  ar6'4^^  tdibe4lesii^c^d: 
The''i'i^ht  to'  take  a  ci'oji  in  excdiiti'oii,  or  its  character 
lii  c^^e  of  death  as  an  emblement,  does  riOt  determine  trie 
qtiestibii'ripdri  tbe  fetatUte.  "'The  l6rojij='wliatevei^"Bfe'Ji!l 
nattire,!^' ^rdwing  Or  plantfe'd  arid iri' tbfe^^rdtindj 'diid! the 
true  cfuidstiori  was  agitated  in  the  e'arfy  6asefe,'^{2f.,  Whethet" 
the  s'aTe  of  tbb  crop  was  an  interest  ih  or '  coricei^ning 
land,  and  it  W'as  held  that  it  was  not,  and  it  would  be 
better  it  is  submitted  to  abide  b}^  that  rule,  than,  in 
eV^y  *ch.'se  of  a  permaneht  crop,  to  be  considering  wh'^- 

(r)  See  5  Barn.  &  Aclol.  116.         &  Adol.  105. 

(s)  See  Graves  v.  Weld,  5  Barn.  (0  See  7  Taunt.  191, 
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ther  it  he,  sold  as  a  arrowina;  c;i'op  or  as  a  chattel,     The 

\'-\  II     'm(    Im!i   -K!.'!       .i'>?l')il(;-;ff)    ll-))f-    >)!)    /[..(»!     i'K!-!)!.   1^/1,!    ' 

point  ruled  hy  Treby,  C.  J.,  and  agreed  to, by,  Powel^  J.. 

*i;  ^i',,/)  ■,")l!;r  Mili  iff  !'i!)(|(n(;-.  'Mf  i;r '),•(?  (rjoh-il'Mi'  711'-.  ''1 
and  (^i,ioted,  as  an  authority  bj  ,Holrqyd.  J[ ,  and  l^ever 

denied  to,  be  such  till  the  c^e  of  Scorell  v,  Boxall^  P^S^,^ 
not  to  .have,  been  hghtly  overruled.  It  would  be  diffi- 
cult to  support  Teall  i;.  Auty  as  aii  authority,  foivtheiy. 
the  poles  ^yer^,  already  a  cliaUel  in^  the  hafids^,^^  thp 

dplivei;,  thenj;  at:.e).^^iv^||,RTif^e,:  f|hat,:Pase  ,is^^in  ,^^^^ 
opposit^QT}.  to, |^l>e„ cff^,9,  pf  ^P^th  v.  Surman.  ,If  .the  ,late 
94S^^  ,^^e,t,9,.lpe  folLqwed,,  it  will  be  found  necpssar^;^  ^to 
\\^y,^.  the  nde  as  to  fixtures  reconsidered.  ^^  . ,  . ,  ^  ^ , ,  ,  ^  ^ 
;^/;.  If  it  should  ultimately  be  held  thai;,fhe  iftl^^^^^j 
tip,!^  jLlq^.'jj^Ot  ai>ply  to  a^y  of,  these  cj^ses,,  \ii^les^  ^|},,^?^7 
cji^siy.cf  in|:pv,<)^t  ;i^  the  l^ul  is  ,gJY?^i  t(^  ,tjhe  pyrc)ia^qv,  tjb^ 
Q}i}y  othev,,q^estioA;  ^Xf^W;  wjliet^er,aa>jy.,j:^^,these(,  crops 
f^ll  Yithip,  til?,  17th, section,.  i,The  opinion  in  Waddin^T 
toa  r.  Bristow,  as,  v^Q,  ht^ve  seen,  was,  that  hops  (which 
^f](?  emblements)  yverC:  gppds,  wares, ,  tvnd;  inercha}>dise; 
mid  ,.§^fi^iet1dng ,mQ):^ »  ^ind  in  Crosby ,  i?* ,  ,^4ds^yor|1^^l^,  tl||e 
c^^e  qf  ^J)e,§r9,wing  icrpp  of  gr^ss  (^vhicli,  ^s,  |npt  ai;i.^i^ib^^y 
ment)t,|,;Lor4  EUenborough  said,  that,,  j^  ||;l;^e  pjift^etj 
\w.  jjelt  himself  wai'ranted  in  laying  ^Yho^y  out,  of,  t)t»^ 
case,  the  provision  contained  in  the  17th  section,  ^% 
not  applicable!  to  the  subject  matter  of  that  agreemefjlj, 
\xhich  could  ,  not  be  considered  in  any  proper  sense  pf 
the  >Mords  9^;,a,sale, of  goqds,  \y£^res,  or  merchan^lis^j. \]^ 
crop  ,l)eing  fit,  ,tlit?,  ;tiiftp  >  .pf  i\\^  bargain  (^vid  ,wit}i  ,V9fe 
eucc  to  wliich.  h?  agrpf^^^  i  \y'^^} ,  -Mf ♦ : ; J^^tic,?, ,  H^fi^b,  in 
Waddington  v.  Bristow,  that  the  subject  matter-  must  be 
taken)  an  unsevered  portion  of  the  freehold,  and  not 
moveable  goods  or  personal  chattels  (i^).  ;,,And  he  i^iadp 
this  obs(?rvatiou,  not  \yitl^  refei^^i^ce  to  vi»y  supposed  dis- 

(»>  6  Ea,^t,  610. 
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tinction  on  this  point  between  natural  and  artificial 
gi*asses,  but  generally  witli  reference  to  an  unsevered 
crop  in  the  ground.  And  this  seems  to  be  the  true  dis- 
tinction ;  but  as  the  law  stands,  every  sale  of  crops  in 
the  ground  should  be  made  by  a  written  agreement, 
unless  they  are  under  the  value  of  10  /.,  and  are  clearly 
sold  as  moveable  goods. 

38.  Before  we  quit  the  subject  of  crops,  we  may  ob- 
serve, that  any  purchaser  of  the  crops  of  any  person 
engaged  or  employed  in  husbandry,  on  any  lands  let  to 
farm,  must  not  take,  use  and  dispose  of  any  hay,  straw, 
grass,  turnips  or  other  roots,  or  other  produce,  or  any 
manure  or  dressings  intended  for  such  lands,  and  being 
thereon  in  any  other  manner  or  for  any  other  purpose 
than  the  seller  ought  to  have  taken,  used  or  disposed  of 
the  same,  if  no  such  sale  had  been  made  (d').        .jj  ,  j  ^r 

39.  We  may  close  the  subject  of  a  sale  of  growing 
crops  by  observing,  that  an  agreement  for  such  a  sale, 
carrying  the  right  of  possession  for  a  limited  time  at  a 
gross  sum  not  exceeding  50  /.,  requires  a  1  /.  stamp  as  a 
conveyance  within  the  description  in  the  Stamp  Act(^). 

40.  In  a  case  in  Ireland  (z),  a  sale  of  a  share  in  a 
mining  company  was  held,  by  the  Court  of  King's 
Bench,  to  be  within  the  statute.  The  Chief  Justice  ob- 
served, that  the  mining  company  were  engaged  in  a 
partnership  in  interests,  in  or  concerning  lands,  tene- 
ments or  hereditaments.  The  nature  of  mining  implies 
at  least  a  right  to  open  the  ground,  and  keep  it  open, 
and  such  right  to  the  land  for  a  limited  time  and  purpose 
as  induced  the  Court,  in  Crosby  v.  Wadsworth  (a),  to 
hold  a  contract  for  the  sale  of  a  growing  crop  to  be 
within  the  statute.     But  the  evidence  given  upon  the 

(x)  56  Geo.  3,  c.  50,  s.  11.  (z)  Boyce  v.  Green,  Batty,  G08. 

iy)  Cattle  v.  Gamble,  5  Bing-.  («)  6  East,  602. 

N.  C.  46. 
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trial,  by  the  secretary  of  the  company,  put  this  pai't  of 
the  case  out  of  doubt.  He  stated,  that  the  company 
had  many  mines  at  work  in  different  parts  of  Ireland, 
that  they  had  purchased  some  and  rented  others,  and 
that  they  had  erected  steam  engines,  and  smelting  houses, 
and  built  workmen's  houses.  Now,  the  shares  of  this 
company  were  transferable  ;  and  what  does  a  purchaser 
of  one  of  them  acquire,  and  what  would  he  be  entitled  to 
on  the  dissolution  of  the  company  ?  Why,  a  share  in 
those  houses  and  interests  in  lands  which  the  company 
had  acquired. 

41.  We  may  close  these  observations  by  obsernng, 
that  if  an  entire  agi-eement  be  made  for  the  sale  of  real 
and  personal  estate,  and  the  agreement  as  to  the  land 
bo  within  the  statute,  and  void,  it  cannot  be  supported 
as  to  the  personal  property  which  was  sold  with  it  (b). 


(b)  Cooke  f.  Tombs,  2  Anst. 
420 ;  Lea  v.  Barber,  ib.  425,  cited. 
See  Chater  r.  Beckett,  8  Term 
Rep.  201 ;  and  see  Neal  v.  Viney, 
1  Camp.  Ca.  471  ;  Corder  v. 
Drakeford,  3  Taunt.  382;  May- 


field  V.  Wadsley,  3  Barn,  &  Cress. 
357;  5  Dowl.  &  R.  224;  Lord 
Falmouth  i:  Thomas,  1  Crompt. 
&  Mees.  89  ;  Mechelen  v.  AVal- 
lace,  2  Nev.  &  Per.  224. 


SECTION  in. 

OF  THE  FORM  AND  SIGNATURE  OF  THE  AGREEMENT. 


2.  Signature    by    party    to    be 
charged  svjfficient. 

C).  How  the  other  party  may  be 
bound. 

8.  Receipts  and  letters  sufficient. 

9.  Stamping  letters. 

1 1 .   Offers  in  writing  binding. 


13.  Unless  there  be  fraud. 

14.  39.  Simple  acceptance  bind- 

ing. 

15.  Offer  may   be  retracted  be- 

fore acceptance. 

16.  Where  special  acceptance  ne- 

cessary. 
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24 

25 

.-^1 


Receipt  or  letter  must  specif i/ 
all  the  terms. 

Trifihuj  omissi07i  fcital. 

Omissions  supplied  by  refer- 
ence to  other  writings. 

What  amounts  to  an  adoption 
of  an  unsigned  agreement. 

32.  Insufficien t  references  to  other 
papers. 

34.  IVunt  of  signature  not  sup- 

" 'plied  by  letter  abandoning 
Mfolic^'^  agreement. 

35.  Reference    to  different  con- 

tract insufficient. 


36.  Auctio7iee7's  receipt,    entry, 
'  Sfc. ,  binding. 

38.  Letters  fo  third  persons  bind- 

40.  Bonds   of  reference^  to  sua;-. 

veyor. 

41.  Rent    rolls,    absti-acts,    S^-c, 

not  agreements. 

44.  Nor  draft  of  conveyance, 

45.  Valid     agreement     binding, 

though    sent    as    instruc- 
tions. 

47.  Pleading  letters. 
^  '  ).{ I  ti'r<< 


1.  We  may  now  consider,  first,  what'is"  a  "Sufficient 
agreement ;  2dly,  what  is  a  sufficient  signature  by  the 
party  or  his  agent ;  and  3dly,  who  will  be  deemed  an 
agent  lawfully  authorised.  .M^)'*'^-'' 

2.  Tlie  statute  requires  the  writing  to  be  signed  only 
by  the  person  to  be  charged ;  and  therefore,  if  a  bill  be 
brought  against  a  person  who  signed  an  agreement,  he 
will  be  bound  by  it,  although  the  other  party  did  not 
sign  it,  as  the  agreement  is  signed  by  the  person  to  be 
charged  (r/).  This  point  has  been  estabhshed  by  the 
authority  of  the  Lord  Keeper  North,  Lord  Keeper 
Wridit,  Lord  Chancellor  Hardwicke,  L6i*d  C.  B.  Smith, 

ill    ,   .  :     ■  '  -r  ;     ■!■)  ■)-        ■        ■  ' 

tliewf^j  ip'East,  307,  wbicli  do  not 
iiiipeach  thip,  doctrine  :  see  pavti- 
culaily  5  East,  16  ;  and  Allen  r. 
Bennet,  3  Taunt.  169.  As  to 
Wain  t.  Warlters,  see  Stadt  v. 
Lill,  9  East,  348;  1  Camp.  Ca. 
242;  £x  parte  Minet,  14  Ves. 
jiin.  189;  Ex  parte  Gardom,  15 
Ves.  jun,  286  ;  Batenian  v.  Philips, 
15  East,  272  ;  Saunders  r.  Wake- 
field, 4  Barn.  &  Aid.  595;  Jenkins 
V.  Reynolds,  3  Bred.  &  Bing-.  14  ; 
6  Man.  86. 


,:(«)  Hatton  v.  Gi-ay,  2  Ch.  Ca.; 
164;  Cotton  T.  Lee,  2  Bro.  C.  C. 
564 ;  Coleman  v.  Upcot,  5  Vin. 
Abr.  527.  pi.  17;  Buckhouse  f. 
Crossby,  2  Eq.  Ca.  Abr.  32,  pi. 
44;  Seton  u  Slade,  7  Ves.  jun. 
265  ;  2  Jac.  &  Walk.  428 ; 
Fowle  v.  Freeman,  MS.;  9  Ves. 
jun.  355,  S.  C.  See  1  Scho.  & 
Lef.  20 ;  and  1 1  Ves.  jun.  592  ; 
Western  v.  Russell,  3  Ves.  & 
Bea.  187  ;  and  see  Wain  r.  Warl- 
ters, 5  East,  10  ;  .Egertonr.  Mat- 
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and  Bathurst  and  Aston,  Justices,  w^en  Lords  C6ilimis- 
sioners,  Lord  Chancellor  Thurlow,  Lord  Cliancellor  Eldon, 
and  Sir  Wm.  Grant.  The  Legislature  has  expressly  said, 
that  the  agreement  shall  be  binding  if  signed  hy  the 
party  to  he  charged;  and  as  Lord  Hardwicke  Kas  ob- 
served, the  word  party  in  the  statute  is  not  to  be  con- 
strued party  as  to  a  deed,  but  person  in  general  {h) ;  but 
there  have  been  instances  in  which  the  want  of  the  sig- 
nature to  the  agreement  by  the  party  seeking  to  enforce 
it,  has  been  deemed  a  badge  of  fraud  (c)  ;  but,  perhaps, 
the  transaction  ought  not  to  be  viewed  in  that  light, 
unless  the  other  party  called  on  the  party  who  had  not 
signed  to  execute,  it,  ij>,  which  case  a  refusal  to  sign 
miffht  be  held  to  operate  as  q,  repudiation  of  the  con- 

tract  (^)  (I).  i)'..rn..f)„r.  7lhri//.:'m.>.r 

,  3.  In  a  late  case.  Lord  CJ.  Mansfield  6bser\;ed,  that 

in  equity  a  ,  cpntrac|;  signed  jDy,  one  part^^   would  be 

enforced,  a?jd  it  loas  not  clear  that  it  was  different  at 

hiiv  {e) .     The  rule  in  equity,  it  is  conceived^,  is  founded 

simply  on  the  words  of  the  statute,  which  must  be  equally 

bindins:  on  the  courts  of  law..    There  is  not  an  objection 

which  can  be  made  to  the  rule  as  apijlicable  to  an  action 

i         .:  'HI')';  /!       [rl!  i  -I  I,  ,         /  I'  1,1(1  '•    - 

at  law  which  will  not ,  apply  with  equal  forc^e  to  a  suit  in 
equity.  In  a  later  case,  accordingly,  upon  the  l/th 
section,  the  same  learned  judge  observed,  that  every  one 
knows  it  is  the  daily  practice  of  the  Court  of  Chancery 

•I    :■■■  .        'I    .:-.i.:l        v.u;li,  .  n.-,  |   I      ,    ,(,:,,,.,l.,;  >   :  :    - 

(d)  See  3  Atk'.^OB.        i .....  ..i  and  Mai^tfrib.  Mitchell,  3 '.Swaniit. 

(c)  See  O'Rourke  r.    Peicival,  428.  I'l    |..l   *     v.i...,     ) 

2  Ball  and  Beatty,  58.    I    '      i"  I  n  (c)  Bowen  y^  Morrisy  2 -Taunt, 

(^i)  See  2  Ball  &  Beafty,  371  ;  374.  a     ni     i  - 

i -1 — I ■ — i 1^^. . — u ;  i:iH)  1 1  I       ,    'il  ■  ij'  I 

(I)  The  author's  anxiety  to  place  tlie  law  upon  a  safer  footina:,  in- 
duced him  to  bring  in  a  hill  to  autond  the  statute  of  frauds.  He  had  not 
an  opportunity  of  pressing  it  througli  the  House  of  Commons  ;  but  as 
such  things  are  not  accessible,  and  the  law  will  probably  be  altered,  it 
has  been  thought  right  to  ])riiit  the  hill  in  the  Appendix,  No.  1'2. 
VOL.  I.  M 
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to  establish  contracts  signed  by  one  person  only,  and 
yet  a  court  of  equity  can  no  more  dispense  with  the  sta- 
tute of  frauds  than  a  court  of  law  can  (/).  Lord  Eldon 
has  observed,  that  equity  has  not  upon  these  points  gone 
further  than  courts  of  law  :  what  is  the  construction  of 
the  statute,  what  within  the  legal  intent  of  it  will  amount 
to  a  signing,  being  the  same  questions  in  equity  as  at 
law.  Upon  that  point,  equity  professing  to  follow  the 
law,  if  a  new  question  should  arise,  he  said  that  he 
would  rather  send  a  case  to  a  court  of  law  {g).  In 
a  still  later  case  at  nisi  prius,  where  the  purchaser  only 
had  signed.  Lord  Tenterden  said  it  was  the  duty  of  the 
auctioneer  to  sign,  and  he  had  often  had  occasion  to 
lament  they  do  not  do  so.  What  a  court  of  equity 
would  do  in  the  case  he  could  not  possibly  say.  He 
declined  deciding  the  point  according  to  his  opinion,  as 
the  counsel  would  not  undertake  to  carry  the  same  for- 
ward on  a  bill  of  exceptions  (/<). 

4.  This  point  was  again  agitated  in  the  late  case  of 
Laythoarp  v.  Bryant  (/),  and  it  was  decided  that  the 
agi'eement  was  binding  upon  the  party  who  signed  it. 
This  puts  the  point  at  rest.  The  Court  thought  there 
was  no  reason  for  saying  that  the  signature  of  both 
parties  is  that  which  makes  the  agreement.  The  agree- 
ment in  truth  is  made  before  any  signature.  The  word 
agreement  was  satisfied  if  the  wi'iting  states  the  sub- 
ject matter  of  the  contract,  the  consideration,  and  is 
signed  ])y  the  party  to  be  charged.  The  statute  requires 
that  it  shall  be  signed  by  the  party  to  be  charged,  and 
it  was  not  intended  to  impose  on  the  vendor  the  bur- 
then of  the  proof  of  some  other  paper  in  the  hands  of 

(/)  Allen  r,  Bennet,  3  Taunt.  (h)  Wheeler  v.  Collier,  1  Mood. 

176.  &  Mai.  123. 

iff)  18  Ves.  jun.  183.  (i)  2  Bing.    N.  C.  735;  Field 

V.  Boland,  1  Drury  &  Walsh,  37. 
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the  opposite  party,  and  which  the  vendor  may  have  no 
means  of  producing,  for  it  often  happens  that  each 
party  deUvers  to  the  other  the  part  sig;ned  by  himself. 
A  common  case  is  where  an  agreement  arises  out  of  a 
coiTespondence :  it  often  happens  that  a  party  is  unable 
to  give  evidence  of  his  own  letter,  and  he  is  not  to  be 
defeated  because  he  cannot  produce  a  formal  agree- 
ment signed  by  both  the  parties  to  the  contract. 

5.  The  cases  establish  this  further  principle,  that 
where  a  contract  in  writing  or  note  exists  which  binds 
one  party,  any  subsequent  note  in  writing  signed  by 
the  other  is  sufficient  to  bind  him,  i)rovided  it  either 
contains  in  itself  the  terms  of  the  contract,  or  refers  to 
any  writing  which  contains  them,  although  it  is  not 
written  with  any  view  of  binding  the  wTiter  by  the 
contract  (k). 

C.  But  although  the  agreement  must  be  signed,  yet 
it  need  not  be  so  averred  in  a  bill  for  a  specific  per- 
formance ;  for  the  writing,  unless  signed,  would  not  be 
an  agreement,  and  as  the  allegation  in  the  bill  of  course 
is  that  there  is  an  agreement  in  wTiting,  signature  must 
be  presumed  until  the  contrary  is  shown  (/). 

/.  If  a  \vTitten  agreement  has  been  in  a  part  exe- 
cuted, it  seems  that  an  agreement  subsequently  entered 
into  between  the  parties,  and  reduced  into  writing,  will 
bind  them  both,  if  signed  by  one  of  them  (w). 

8.  A  receipt  for  the  purchase-money  may  constitute 
an  agi'eement  in  writing  within  the  statute  (n)  ;  and  it 
has  frequently  been  decided,  that  a  note  or  letter  will  be 
a  sufficient  agreement  to  take  a  case  out  of  the  sta- 

(k)    Dobell   V.   Hutchinson,  3.  (?«)  Owen  v.  Davlcs,  1  Vcs.  8'2. 

Adol.  &  Ell.  355  ;  vide  infra.  (?»)  Coles  v.  Trecothick,  9  VeP. 

(0  Rist  r.  Hobson,  1  Sim.  ^r  jun.  '234;  Bla.£»-(lon  -•.  Brndhoar, 
Stu.  543.  12  Ves.  jun.  460. 

M  2 


164        OFFERS,  LETTERS,  OPERATING 

tute  (o) ;  but  every  agreement  must  be  stamped  before 
it  can  be  read  (^;) ;  and,  as  this  ought  to  be  done,  the 
Court  will  permit  the  cause  to  stand  j  oyer  jto -get  the 
agreement  stamped,  and  will  assist  either  party  in 
obtaining  it  for  that  purpose.   ..,,  I ,  ,,.},,,   ,„,^-r),f    iMitoiw 

9.  Thus,  in  Fowle  v.  Freeman  (g),  the  agreement  was 
sent  by  the  vendor  to  his  attorney,  with  a  letter  written 
at  the  bottom,  directing  him, jtopr^par<ej,ap technical 
agreement.,  The  ypn^or; ,  ,after\yards  refused  tq  .pej-form 
th^ ,  contract,  and  the  attorney  wpu]d  not  deliver  tlie 
agreement  to  the  purchaser  for  the  purpose  of  getting  jt 
stamped,  contending  that  it  was  a  private  letter  to  him; 
but  the  Court,  on  motion,  ordered  it  to  be  delivered  ^tp 

the  purchaser  for  that  purpos^/  ao 'irniroo-mn  hflnv  n  -mT 

10.  But  if  the  agreement  is  admitted. by  the, answe^', 
so  as  to  dispense  with  the  necessity  of  pro\ing  it,  the 
office-copy  of  the  bill,  or,  if  the  defendant  refuse  to  pro- 
duce it,  the  record  itself,  may  be  read  in  support  of  the 
plaintiff's  case,  andneed  not  be  stamped,  nor  can  th,e 
fact   of  the   aarreement.  not   being   stamped   be  taken 

advantage  of  (r).    .,^^,^.^,„^,,  j^^  Hew  «i9t^9f  -.rlT    i-  i 

11.  If,  upon  a  treaty  for  sale  of  an  estate,  the  owner 
write  a  letter  to  the  person  wishing  to  buy  it,  stating, 
that  if  he  parts  with  the  estate  it  shall  be  on  such  and 
such  terms  (specifying  them) ;  and  such  person,  upon 
receipt  of  the  letter,  or  within  a  reasonable  time  after 
the  offer  is  made  {s),  accept  the  terms  mentioned  in  it, 

(o)  Coleman   v.   Upcot,  5  Vin.  ported  as  to  this  point.  See  infra, 

Ahr.   527,  pi.    17;   Buckhouse  v.  Clarke   v.  Terrel,   1  tSniith's  Rep. 

Crossby,  2   Eq.   Ca,   Abr.  32,  pi,  399;   Coles  r.  Trecothick,-  9,  Ves. 

44.  jun.  234.                      ,II,(,„M     v, 

(;;)  Ford  t),  Conipton ;  Hearne  (7^)  Huddleston    v.   Briscoe,   11 

V.  James,  2  Bro.  C.  C.  32,  309.  Ves.  jun.  583. 

(g)  Rolls,  March  8,  1804,  MS.  (&)  See  3  Mer.  454. 
9  Ves.  jun.  351,  S.  C.  but  not  re- 


thfe'dtk^^ 'i^U  be  compelled'  to' perform  the  contract 
iHsjjecie  (ty.    "'    '^■-•"    ■  -:'  ■  -\    ^ 

12.  So  if  a'rifian"(bfein'^'in  company )"TWake  offers  of  a 
bargain,  and  then  write  them  down  and  sign  them  ;  and 
another  person  take  them  up  and  prefer  his  bill,  that 
will  be  a  sufficient  agreement  to  take  the  case  oiit'  of  the 
sUitMte(tijr"'  '"'"-"""""  ^'''"'  '"^"''''  ""  "'  '"' 
■  13/But'if  ft'^^lV^aF\h^^n'felf  ^su^^^^  t^^^aiiy 
Ji^rson  for  acceptance,  he  had  hastily  snatched  it  up, 
had  refused  the  owner  a  copy  of  it;  or  if,  from  other 
circiimstahces,  fraud  ifi  procuring  it  itijay  be  ihfeti'ed,  in 
cdk^^  tli  >ri  sictiOti,  it'  will  be  im Ho  tiie  jury  l:'6  '  say 
wlietlier  it  was  intended '  by  tbe  defendant,  at  first,  to 
be  a  valid  agreement  on  his  part,  or  as  only  containing 
proj)6sals  in  writing,  subject  to  future  revision  (.r)  :  and 
if  the  aid  of  equity  be  sought^  these  circumstances  would 
li^Vfe  equal  weight  with  the  Couiji.  So  m  'eve'i^  case  it 
mis^  be '  cbrlfeidered',  whethie'r  'llhe'riote  or ' correspondence 
import  a  concluded  agreement :  i^  ii  amount  merely  to 
treat}',  it  will  not  sustain  an  action  or  suit  {j/). 

14.  The  letters  will  not  constitute  an  agreement  un- 
l^i^b'  th^'  kn^W^r'  t'6  me '' '6ff^rM^ ^ ia  simplie  acceptance, 
withotit  theitttroductT6ii'6'f  any'  n^w'lmii  (z}''(i)'.  .  ' 
'"'la!  Andalt^oiigii  a['giVeA''time'be  nWe(l"in '^he  offer 

iluqiJ    Ji(";'r't|     .I'll),'    liiii:       :;ii-)i|i     liii '/;!•'.]  •         iritl    li- 
v«^*)'.Giol*hlan!d)L;il!j^Ot;i  5:  Viittjf  liworth,  2Vi!ivk'^^ix.'34VpOgil- 
4|)rn.i5{27„ipJijft7Mf^e^!<in!}kar<U  i(|vie'V>;Foljarnbe,  3;Mer.>5a. 
r.  Lord  Lowtlier,  12  Ves.  jun.  107.  (c)  Holland  v.  Eyre,  2  Sim.  & 

(«)  S.  C'.^Jpr  Loixi  Chancellor.         Stii.    194;     Kentledge    v.  Grant, 

1 -fi)  See' Krtight'  T.:  Crockford,      4  Bing.  653 ;    1    Moore  <!i:  Payne, 

1  K8p.  Cft.  189.  717;   Sniitli    v.  Surnian,   0  Barn. 

(j/)  Hnddleston   ^.   Briscoe,    11       A:  Cress,  ^(il. 
Ves.  jun.  JB83  ;  Stiatfowl  I  i'.  Bos- 

(I)  Where  there  are  divers  letters,  it  is  snHicient  to  stamp  one  with 
the  duty  of  1/.  15. s.,  although  in  the  whole  they  contain  twice  the 
number  of  words  allowed  or  upwards  :  55  Geo.  III.  c.  184.  Sch.  Agree- 
ment. 
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for  the  acceptance  of  it,  yet  it  may  be  retracted  at  any 
time  before  it  is  actually  accepted  (a). 

16.  And  where  a  letter  or  other  writing  do  not  in 
itself  evidence  all  the  terms  of  the  engagement  by  which 
the  person  signing  it  consents  to  be  bound,  but  it  re- 
quires from  the  other  party  not  a  simple  assent  to  the 
terms  stated,  but  a  special  acceptance  which  is  to  supply 
a  farther  term  of  the  agreement ;  there  it  is  o]3\ious 
that  such  special  acceptance  must  be  expressed  in 
writing,  for  otherwise  the  whole  agreement  will  not  be 
in  writing,  within  the  statute  of  frauds  {b). 

17.  The  note  or  writing  must  specify  the  terms  of 
the  agreement,  for  otherwise  all  the  danger  of  perjury 
which  the  statute  intended  to  guard  against  would  be 
let  in. 

18.  Thus,  upon  the  sale  of  nine  houses  which  were  in 
mortgage,  the  vendor  wrote  a  letter  to  the  mortgagee  to 
this  effect :  "  Mr.  Leonard,  pray  deliver  my  writings  to 
the  bearer,  I  having  disposed  of  them.  Am,  &c."  The 
vendor  afterwards  refused  to  perform  the  contract,  and 
pleaded  the  statute  of  frauds  to  a  bill  tiled  by  the  pur- 
chaser for  a  specific  performance,  and  the  plea  was 
allowed ;  because  it  ought  to  be  such  an  agreement  as 
specified  the  terms  thereof,  which  this  did  not,  though 
it  was  signed  by  the  party  ;  for  this  mentioned  not  the 
sum  that  was  to  be  paid,  nor  the  number  of  houses  that 
were  to  be  disposed  of;  whether  all,  or  some,  or  how 
many ;  nor  to  whom  they  v\^ere  to  be  disposed  of ; 
neither  did  this  letter  mention  whether  they  were  dis- 
posed of  by  way  of  sale  or  assignment  of  lease  (c)  :  but 

(«)  Routletlg-e    v.    Grant,    ubi.  Cha.  560  ;  Rose  v.  Ciinynghame, 

sit]).  1 1  Ves.  jiin.  550  ;  Card  v.  Jaftray, 

(b)  Boys    V.  Ayerst,  6  Madd,  2    Sclio.   &  Lef.    374;   Lord   Or- 
316.  mond  u.  Anderson,  2  Ball  &  Beat. 

(c)  Seagood   v.   Mcale,  Prec.  363;  and  sec  Champion  v.  Plum- 
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where  the  property  is  described  generally  as  "  Mr.  O.'s 
house,"  parol  evidence  has  always  been  admitted  to 
show  to  what  house  the  treaty  related  (d). 

19.  So  where  the  memorandum  was  in  these  words, 
"  Sold  100  Mining  Purdy's,  at  \7 s\  6d.,  J.  Greene,"  it 
was  held  insufficient,  as  the  names  of  both  the  buyer 
and  the  seller  were  not  mentioned  in  it  (<?). 

20.  So  where  (/),  upon  a  parol  agreement,  the  vendor 
sent  a  letter  to  the  purchaser,  informing  him  that,  at 
the  time  he  contracted  for  the  sale  of  the  estate,  the 
value  of  the  timber  was  not  known  to  him,  and  that  he 
(the  purchaser)  should  not  have  the  estate,  unless  he 
would  give  a  larger  price  ;  Lord  Hardwicke  held,  that 
the  letter  covdd  not  be  sufficient  evidence  of  the  agree- 
ment, the  terms  of  it  not  being  mentioned  in  the  agree- 
ment itself. 

21.  So  in  a  recent  case,  where  an  auctioneer's  receipt 
for  the  deposit  was  attemi)ted  to  be  set  up  as  an  agree- 
ment, the  Master  of  the  Rolls  rejected  it,  because  it  did 
not  state  the  price  to  be  paid  for  the  estate ;  and  it 
could  not  be  collected  from  the  amount  of  the  deposit, 
as  it  did  not  appear  what  proportion  it  bore  to  the 
price  (^). 

22.  And  here  we  may  notice  a  case  where  an  agree- 
ment was  executed  which  referred  to  certain  covenants, 
which  had  ])een  read,  contained  in  a  described  paper, 
which,  in  fact,  contained  the  terms  of  the  agreement. 

nicr,  1   New  llcp.  25*2  ;  Hinde  z'.  (e)  Boyce  T.Green,  Batty,  G08. 

VVhiteliouso,  7  East,  558  ;  Cooper  (/)  Clerk  v.  Wri^^lit,  1  Atk.  V2  ; 

V.  Smith,  15  East,  lO.'i;   Richards  and  see  Clinan  v.  Cooke,   1  Sclio. 

t'.   Porter,  6  Barn,  tl'  Cress.  437  j  &  Eef.  22. 

9  Dowl.  &  Ry.  497  ;  all  four  cases  (y)  Blagdcn    v.    Bradbcar,     12 

on  the  1 7th  section.  Ves.   jun.   4G(i ;    see    Elmore    v. 

{d)  Oijilvie  v.  Eoljambe,  3  Mer.  Kingscote,  5  liarn.  k  Cress.  5S3; 

53.  8  Dowl.  &  Uy.  343. 
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It  appeared  that  all  the  covenants  contamed  in  that 
paper  had  not  been  read;  and  which  of  them  had  been 
read,  anjd  which  had  not,  was  the  difficulty,  which  could 
onlyi  be  solved;  i  by  parol  testimony  ;  and  Mr.  Justice 
Buller  held  clearly,  that  such  evidence  w^as  inadmis- 
sible! (Ai),  as  it  w^ould  introduce  all  the  mischiefs,  incon- 
venience, and  uncertainty  the  statute  was  designed  to 
prevent ;  arid  Lord  Redesdale  has  since  unqualifiedly 
approved  of  this  decision  (^).  "^'1 

;  ,23- i  ]^edtheri  iwill  , a  .performance  be  compelled  on  a 
note  or  letter,  if  any  error  or  omission,  however  triflingj 
appear  in  the  e<ssential  terms  of  the  agreement. 

24.  Thus  in  a  case  {k)  (I)  before  Lord  Hardwicke, 
the  bill  was  brought  to  have  a  specific  performance  of 
an  agreement,  from  letters  which  had  passed  between 
the,  li  parties.  :  ,  It;  appeared,  that  a  certain  number  of 
years  piu'chase  was  to  be  given  for  the  land,  but  it  could 
not ,1)6,  asceitained  whether  the. jcents  upon  a  few  cow* 

ur,;>  Hib'K)]-)  ')i(l   '^R  nooH  Hf;  hrr.f|  ^)d  oi   /Mfom 'srit  .^^Ronfifij 

Ui)  ^rodie  v.  St., Paul,   1  .Ves.      S.  G.  Lofft,. 801. -cited.    SeeQVes.,. 
jun.  326;  Higg-inson  v.   Clowes,     jun.  252;  Stokes  r.  Moore,  1  Cox, 
15   Ves.   jiiA.    5'l6^;     tln'dsay' v.     '2i9  ;Popham  i\  Eyre,  LofFt,  786; 
Lynch,  3  Sch.  &  Let".  1.  Gordon  w.  Trevelyan,  1  Price,  64"; 

(0^  1  Sch.  &  Lef.  38  ;  and  see  Blore  v.  Sutton,  3  Mer.  237;  Price 
O'Herlihy/r.  Hedgjes,  iiic?.  123, ,        tvAssheton,   1   You.  &  Col.  441  ; 

(^)  Lord  IV^iddleton.  r./^ils):j^i,{^f,Kenworthy  r.  Schofiekl,  2  Barn. 
et  e  contra,   Chan.   1741,   MS.  ;      &  Cress.  945. 


(I)  The  case  is  in  Reg.  Lib.  1741.,  fo.  260,  by  the  n^ne  of  Lord 
Middl^toii  ^I'Eyrel'  ^iie  estate  was  sold  fey  an  agent  to  I)r.  Wilson, 
by  parol,' artd  the  parties  appear  to  have  bound  themselvies  by  letters, 
the  particulars  of  Avhich  do  not  appear  in  the  Register's  book.  The 
parties  beneficially  interested  afterwards  sold  the  estate  for  a  greater 
price  to  Lord  M,iddleton,  who  filed  a  bill  foi.a  ^pqcific  performance  of 
the  agreement,  and  Dr.  Wilson  filed  a  cross-bill.  The  cross-bill  was 
dismissed  Avith  costs,  and  in  the  original  cause  a  specific  performance 
was  decreed.  The  point  in  the  text  is  not  stated  in  the  Register's 
book. 
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gates  were  5  s.  or  1  s. ;  and  although  there  was  no 
other  doubt,  Lord  Hardwicke  held,  that  such  an  Jigree- 
ment  could  not  be  carried  into  execution.  He  said, 
that  in  these  cases  it  ought  to  be  considered,  whether 
at  law  the  party  could  recover  damages  ;  for  if  he  could 
not,  the  Court  ought  not  to  carry  such  agreements  into 
execution. 

25.  The  late  Lord  C.  J.  Mansfield  observed,  that  there 
had  been  many  cases  in  Chancery,  some  of  which  he 
thought  had  been  carried  too  far,  where  the  Court  had 
picked  out  a  contract  from  letters,  in  which  the  parties 
never  certainly  contemplated  that  a  complete  contract 
was  contained  (/). 

26.  If  the  property  be  not  identified,  but  is  capable 
of  being  so  by  the  reference  in  the  agreement  or  letter, 
that  is'  isufficient ;  therefore  a  letter  written  by  the  seller 
to  the  piu*chaser's  solicitor,  stating  that  "  he  had  sold 
the  house,  &c.  in  New^iort  to  Mr.  Owen  for  1,000 
guineas,  the  money  to  be  paid  as  soon  as  the  deeds  can 
])e  had  from  Mr.  Deere,"  was  held  valid,  as  the  deeds 
would  ^Hovir  what  house  was  the  subject  of  the  con- 
tract (m). 

27-  So  although  a  letter  do  not  in  itself  contain  the 
whole  agreement,  yet  if  it  actuollj/  refer  to  a  \\Titing  that 
does,  that  will  be  sufficient,  although  such  writing  is  not 
signed. 

28.  Thus  in  a  case  where  an  estate  was  advertised  to 
be  let  for  t^hree  lives,  or  thirty-one  years,  and  an  agre^-f/ 
ment  was  entered  into  for  a  lease,  in  which  the  term  for 
which  it  was  to  be  granted  was  omitted;  Lord  Redes- 
dale  held,  that  if  the  agreement  had  referred  to  the  ad- 
vertisement, parol  evidence  might  have  been  admitted 
to  show  what  was  the  thing  (namely  the  advertisement) 

(0  3  Taunt.  172.  {m)  Owen   r.  Thomas,  3  Myl. 

&  Kee.  353;  supra,  p.  167. 
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SO  referred  to,  for  then  it  would  be  an  agreement  to 
grant  for  so  much  time  as  was  expressed  in  the  achertise- 
ment ;  and  then  the  identity  of  the  advertisement  might 
be  proved  by  parol  evidence  («).  And  Sir  WilHam  Grant, 
in  a  late  case,  expressed  his  opinion,  that  a  receipt 
which  did  not  contain  the  terms  of  the  agreement, 
might  have  been  enforced  as  an  agreement,  had  it  re- 
ferred to  the  conditions  of  sale,  which  would  have 
entitled  the  Court  to  look  at  them  for  the  terms  (o). 

And  where  a  w^ritten  offer  or  proposal  to  sell  was  sent 
by  the  owner  to  A,  followed  by  another  letter  from  the 
owner  to  A,  stating  that  he  had  just  received  A's  note 
(which  did  not  appear),  and  was  glad  he  had  determined 
to  purchase  the  farm,  and  concluded  that  he  would 
write  to  B  (who  had  made  an  offer  for  the  estate)  to 
inform  him  he  had  agreed  to  purchase  the  estate  ; 
Sir  W.  Grant  thought  that  his  letter  plainly  imphed 
that  he  had  offered  to  sell  upon  some  terms  in  which  he 
understood  A  to  have  acquiesced,  for  it  was  evidently  not 
an  assent  to  any  terms  then  first  proposed  to  him.  De- 
termination and  agreement  upon  the  part  of  A  to  pur- 
chase did  seem  necessarily  to  pre-suppose  some  proposal 
to  sell,  for  it  would  be  absurd  to  speak  of  an  original 
proposal  from  A  as  a  determination  and  agreement 
bringing  the  business  to  such  a  close  as  that  it  only 
remained  to  confer  upon  the  title.  This  letter  therefore 
clearly  implied  an  antecedent  proposal,  followed  by  an 
acceptance,  to  which  it  was  an  assent.   As  to  the  nature 

(»)    See    Clinan    v.  Cooke,    1  (o)    Blagden    v.    Bradbear,    12 

Scho.  &  Lef.  22  ;    and  see  Cass  Ves.  jun.  466  ;  and  see  Shippey  v. 

V.  Waterhouse,    Prec.    Cha.    29;  Denison,  5  Esp.  Ca.  190;  Hinde 

Hinde    v.    Whitehouse,    7    East,  v.  Whitehouse,  7  East,  558  ;  Ken- 

558  ;    Feoffees   of  Heriot's   Hos-  worthy   v.  Schofield,    2   Barn.  & 

pital    V.    Gibson,    2    Dow,   301;  Cress.  945 ;  S.  C.  4  Dowl.  &  Ry. 

Powell  V,  Dillon,  2  Ball  &  Beat.  55Q ;  Turn.  &  Russ.  352. 
416.' 
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of  the  proposal,  there  was  no  controversy.  It  was  in 
the  seller's  handwriting,  and,  couphng  that  with  the 
letter,  it  amounted  to  an  agreement  signed  by  the  party 
to  be  charged  within  the  4th  section  of  the  statute  of 
frauds  (p).  In  this  case  therefore  the  words  were 
spelled,  with  a  view  to  collect  from  them  that  some 
proposal  or  offer  had  preceded  them,  and  that  being 
made  out,  parol  evidence  was  admitted  to  prove  the  pro- 
posal in  writing,  which  had  actually  been  sent. 

29.  So  an  agreement  not  containing  the  name  of  the 
buyer  or  seller  may  be  made  out  by  connecting  it  with 
a  letter  from  him  on  the  subject  (q),  or  with  the  condi- 
tions of  sale,  where  they  are  referred  to  by  the  agree- 
ment, and  contain  the  name  (*•). 

30.  It  was  said  by  the  Court,  in  a  late  case  (s),  that 
the  cases  on  this  subject  are  not  at  first  sight  uniform, 
but  on  examination  it  will  be  found  that  they  establish 
this  principle, — that  where  a  contract  or  a  note  in 
writing  exists  which  binds  one  party,  any  subsequent 
note  in  writing  signed  by  the  other  is  sufficient  to  bind 
him,  provided  it  either  contains  in  itself  the  terms  of 
the  contract,  or  refers  to  any  writing  which  contains 
them  ;  but  we  may  further  observe,  that  such  a  note  in 
writing  would  bind  the  party  who  signs  it,  although 
there  was  no  contract  or  note  in  writing  existing  which 
bound  the  other  part} . 

31.  In  a  case  (t)  where  an  agreement  for  sale  was  re- 
duced into  writing,  but  not  signed,  owing  to  the  vendor 

(]})  Western  v.  Russell,  3  Ves.  (r)    Laytlioarp    v.    Bryant,    2 

<fe  Bea.  187.  Bing.  N.  C.  735. 

(q)  Allen  V.  Bcnnet,   3  Taunt.  (s)    Dobell    v.    Hutchinson,     3 

109;  Western  v.  Russell,  3  Ves.  Adol.  &  Ell.  371  ;  5  Nev.&Man. 

&  Boa.  187;    Dobull  v.  Hutcliin-  2C)0,  supra. 

son,  3  Adol.  &   Ell.  355,  5  Nev,  (/)  Tawney  v.  Crowther,  3  Bro. 

&  Man.  251.  C.  C.  161,  318;  and  see  Forster 
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having  failed  in  an  appointment  for  that  purpose ;  the 
vendee's  agent  wrote  to  urge  the  signing  of  the  agree- 
ment;'  '  and  the  vendor  wrote  in  answer  a  letter,  in  which, 
after  stating  his  having  been  from  home,  he  said,  "  his 
word  should  always  be  as  good  as  any  security  he  could 
give."  And  this  was  held  by  Lord  Thurlow  to  take  the 
case  out  of  the  statute,  as  clearly  referring  to  the  written 
instrument.  The  ground  of  this  decision  was,  that  the 
vendor  had  agreed,  by  writing,  to  sign  the  agreement. 
If  he  had  said  he  never  would  sign  it,  he  could  not  have 
been  bound  ;  but  if  he  said  he  never  would  sign  it,  but 
would  make  it  as  good  as  if  he  did,  it  w^ould  be  a  promise 
to  perform  it ;  if  he  said  he  would  never  sign  it,  because 
he  would  not  hamper  himself  by  an  agreement,  it  would 
be  too  perverse  to  be  admitted  (w).  It  appears  that 
Lord  Thurlow  was  diffident  of  his  opinion  in  this  case ;' 
and  Lord  Redesdale  has  declared,  that  he  had  often 
discussed  the  case,  and  he  could  never  bring  his  mind 
to  agree  with  Lord  Thurlow's  decision,  because  he  (Lord 
Redesdale)  thought  the  true  meaning  of  the  agreement 
"v^ai^,"*'!  will  not  bind  myself,  but  you  shallrely  on  mV 

w^ord  (cT)  . 

^  bo.  n    *f '-)  fL"t4" ' 

32.  But  in  these  cases  there  must  be  a  clear' refer- 

erice  to  the  particular  paper,  so  as  to  prevent  the  possi- 
bility of  one  paper  being  substituted  for  another  (^). 

33!  Iti'a  case  where  the  memorandum  was  "  Sold 
100  Mitiing  Purdy's,  at  17  s.  6  d.,  J.Greene,"  the  pur- 
chaser insisted  that  the  defect  in  the  memorandum  was 
removed   by   the   seller   having   himself   admitted   the 

j>:  'Hale,  '3  Ves.  jun.  696 ;  Cooke  C.  C.  320. 

r.  Tombs,  2  Anstr.  420;   Saimder-  (x)  See    1    Scho.   &    Let.   34; 

son   V.   Jackson,    2   Bos.  &    Pull.  and  see  Tanner  v.  Smart,  6  Barn, 

238  ;'  and  9  Ves.  jun.  250  ;  Hoadly  &  Cress.  603  ;  9  Dowl.  &  R.  549. 
r.  M'Lain,  lOBing.482.  (i/)  Boydell   v.  Druniniond,   11 

(w)  Per  Lord  Thurlow,  3  Bro.  East,  142. 
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agreement  by  sending  to  the ,  purchaser  another  paper, 
containing  these  words:,  "  I,  hereby  undertake  to  have 
transferred  to  Messrs.  John  &  J.  Boyce  one  hundred 
shares  in  the  Mining  Company  of  Ireland,  as,  soon. as 
the  hooks  are  opened  for  that  jmrpose.  Value  received, 
7th  January  1825.  James  Greene."  But  it  was  held  that 
this  document  could  not  answer  the  objection  made  to  the 
other,  for  it  did  not  refer  to  it,  and  could  not  be,; con- 
nected with  it  or  called  in  aid  of  it ;  and,  besides,,! tliis 
document  varied  from  the  other  in  two  respects ;  first, 
in  the  names  of  the  parties ;  for  it  was  an  undertaking 
to  transfer  to  Messrs.  John  &  J.  Boyce ;  secondly,  a 
certain  condition  was  introduced  into  it  which,  was,, not 
in  the  other  instrument  (;:).  ,^,,,,-1  t-.rt  h'uuw  w! 

.,,^^..yV  letter  wTitten  as  an  ahandonment  of  a  contract 
cannot  operate  within  the  ^iboY^xxAe^  '6S>  ^^  ratification 
of  it  so  as  to  supply  the  want  of  a  signature,  to  the 
original  contract  {a) . 

35.  And  if  the  agreement  is  defective,  and  the  fetter 
refers  to  a  different  contract  from  that  proved,  iby.the 
opposite  party,  the  letter  cannot  be  adduced  as  evidence 
of  the  contract  set  up.  The  letter  must  be  taken  alto- 
gether, and  if  it  falsif}'  the  contract  proved  by  the 
parol  testimony,  it  will  not.  take  th^.  case,  9ii|;  ^pf  ^the. 
statute  (i).  ,,  ,  ,,,,    ,,.,.,;■,,.,,,,,.,.,, -|,.  ■  ,,,!,,-■ 

36.  As  we  shall  hereafter  see,  an  auctioneer  is  an 
agent  lawfully  authorised  for  the  vendor  and  purcliaser 
within  the  statute.  Upon  the  sale  of  estates  by  auction, 
a  deposit  is  almost  universally  paid,  for  wliich  the 
auctioneer  gives  a  receipt,  referring  to  the  particulars, 
or  indorsed  on  them,  and  amounting,  in  most  cases,  -to 
a  valid  agreement  on  the  part  of  the  vendor  within  the 

{z)  Batty,  608;  supra,  p.  167,  [b]   Cooper  \.  Smith,   1.3  East, 

<a)  Gosbell  v.  Archer,  2  Adol.      103. 
&  Ell!  500;  4  Nev.  &  Man.  485. 
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statute  (r).  And  it  seems  that  a  bill  of  sale,  or  entry 
by  the  auctioneer,  of  the  account  of  the  sale,  in  his 
books,  stating  the  name  of  the  owner,  the  person  to 
whom  the  estate  is  sold,  and  the  price  it  fetched,  would 
be  deemed  a  sufficient  memorandum  of  the  agreement 
to  satisfy  the  statute  (d).  This,  however,  it  clearly 
would  not,  unless  it  either  contained  the  conditions  of 
the  sale  and  the  particulars  of  the  property,  or  actually 
referred  to  them,  so  as  to  enable  the  Court  to  look 
at  them  (<?). 

37.  In  a  case  upon  the  sale  by  auction  of  a  chattel 
which  was  within  the  statute,  the  sale  was  made 
subject  to  conditions,  which  were  read  by  the  auc- 
tioneer before  the  biddings  commenced,  but  they  were 
not  attached  to  the  catalogue,  or  referred  to  by  it,  and 
the  sale  was  held  to  be  void,  although  the  auctioneer 
wrote  the  purchaser's  name  and  the  price  against  the 
article  in  the  catalogue.  The  conditions,  although  in 
the  room,  not  being  actually  attached  or  clearly  re- 
ferred to,  formed  no  part  of  the  thing  signed.  If  the 
conditions  had  been  separated  from  the  catalogue 
during  the  progress  of  the  sale,  still  the  signature  to 
the  latter,  made  after  the  separation,  would  have  been 
unavailing  (/*). 

38.  A  note  or  letter,  written  by  the  vendor  to  any 
third  person,  containing  directions  to  carry  the  agree- 
ment into  execution,  will,  subject  to  the  before-men- 
tioned rules,  be  a  sufficient  agreement  to  take  a  case 

(c)  See  Blagclen  v.   Bradbear,  ley,  2  Man.  &  Selw.  445. 

\2  Ves.  jun.  466,  et  suj^ra;  Gos-  (c)  Blagden   v.    Bradbear,   nbi 

bell  V.  Archer,  2  Adol.  &  Ell.  500.  snjj.  Hinde  v.  Whitehouse,  7  East, 

{d)  See    Emnierson  v.  Heelis,  558. 

2  Taunt.    33,   et  infra;    but  see  (/)   Kenworthy    v.     Schofield, 

Mussellr.  Cooke,  Prec.Cha.  533;  2  Barn.  &  Cress.  945;  4  Dowl. 

Charlewood  v.  Duke  of  Bedford,  &  Ry.  556. 
1  Atk.  497;  Kamsbottom  v.  Mort- 
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out  of  the  statute  {g).  This  was  laid  down  by  Lord 
Hardwicke,  who  said,  that  it  had  been  deemed  to  be 
a  signing  within  the  statute,  and  agreeable  to  the  pro- 
vision of  it.  And  the  point  was  expressly  determined, 
in  the  year  1719,  by  the  Court  of  Exchequer  {h) . — Upon 
an  agreement  for  an  assignment  of  a  lease,  the  owner 
sent  a  letter,  specif3dng  the  agreement,  to  a  scrivener, 
with  directions  to  draw  an  assignment  pursuant  to  the 
agreement ;  and  Chief  Baron  Bury,  Baron  Price,  and 
Baron  Page,  were  of  opinion,  that  the  letter  was  a 
writing  within  the  statute  of  frauds.  And  the  same 
doctrine  appears  to  apply  to  a  letter  written  by  a  pur- 
chaser (i). 

39.  In  Kennedy  v.  Lee  (A:),  Lord  Eldon  observed, 
that  in  order  to  form  a  contract  by  letter,  he  appre- 
hended nothing  more  was  necessary  than  this,  that 
when  one  man  makes  an  offer  to  another  to  sell  for 
so  much,  and  the  other  closes  with  the  terms  of  his 
offer,  there  must  be  a  fair  understanding  on  the  part  of 
each  as  to  what  is  to  be  the  purchase-money,  and  how 
it  is  to  be  paid,  and  also  a  reasonable  description  of  the 
subject  of  the  bargain.  It  must  be  understood,  how- 
ever, that  the  party  seeking  the  specific  performance  of 
such  an  agreement,  is  bound  to  find  in  the  correspond- 
ence, not  merely  a  treaty,  still  less  a  proposal  for  an 
agreement,  but  a  treaty  with  reference  to  which  mutual 
consent  can  be  clearly  demonstrated,  or  a  proposal  met 
by  that  sort  of  acceptance,  which  makes  it  no  longer 
the  act  of  one  party  but  of  both.     It  follows,  that  he  is 

{rj)  Welford  v.  Beazely,  3  Atk.  (A)  Smith  r.  Watson,  Bunb.  55; 

503.  See  Seagood  v.  Meale,  Prec.  S.  C.  MS. 

Cha.    560 ;     Cooke     r.    Tombs,  (i)    Rose   v.    Cunynghame,    1 1 

2  Anstr,  420  ;  Owen  r,  Tliomas,  Ves.  jun.  550. 

3  Myl.  &  Kee,  353.  (A)  3  Mer.  441 ;  and  see  Ogilvie 

I'.  Foljambe,  3  Mer.  53. 
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bound  to  point  out  to  the  Court,  upon  the  face  of  the 
correspondence,  a  clear  description  of  the  subject-matter 
relative  to  which  the  contract  was  in  fact  made  and 
entered  into.  But  he  did  not  mean  (because  the  cases 
which  had  been  decided  would  not  bear  him  out  in 
going  so  far)  that  he  was  to  see  that  both  parties  really- 
meant  the  same  precise  thing,  but  only  that  both 
actually  gave  their  assent  to  that  proposition,  which,  be 
it  what  it  may,  de  facto  arises  out  of  the  terms  of  the 
correspondence.  The  same  construction  must  be  put 
upon  a  letter,  or  a  series  of  letters,  that  would  be 
applied  to  the  case  of  a  formal  instrument ;  the  only- 
difference  between  them  being,  that  a  letter  or  a  cor- 
respondence is  generally  more  loose  and  inaccurate  in 
respect  of  terms,  and  creates  a  greater  difficulty  in 
arri'V'ing  at  a  precise  conclusion. 

40.  In  Cooth  V,  Jackson  {I),  Lord  Rosslyn  put  the  case 
of  a  bond  of  reference  to  a  surveyor,  the  price  to  depend 
upon  his  valuation,  only  to  ascertain  how  much  an  acre 
the  purchaser  was  to  pay  for  the  land.  And  his  Lord- 
ship said,  he  should  conceive  that  not  to  be  within  the 
statute. 

41.  But  rent-rolls,  particulars  of  estates,  abstracts, 
&c.  delivered  by  the  vendor  on  the  treaty  for  sale,  will 
not  be  considered  as  an  agreement,  although  signed  by 
him,  and  containing  the  particulars  of  the  agreement ; 
nor  will  letters  written,  or  representations  made  by 
him,  to  creditors,  concerning  the  sale,  receive  that  con- 
struction. 

42.  Thus,  in  a  case  {m)  where  A  agreed  by  parol  with 
B  for  the  purchase  of  lands ;  shortly  afterwards,  a  rent- 
roll  was  delivered  to  A,  which  B  dated  and  altered 
in  his  own  hand-writing ;  and  it  was  intituled,  "  Land 

{J)  6  Ves.  jun.  17.  {m)  Whaley  v.  Bagenel,  6  Bro. 

P.  C.  5. 
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agi-eed  to  be  sold  by  B  to  A  from,  &c.,  dt  tnveiit\'-one 
years'  purchase,  for  the  clear  yearly  rent."  An  a1)stract 
of  the  title,  also,  stating  the  contract,' ' '■^as  delirered 
by  A's  agent,  and  also  further  particulars  atid'^jiapers 
at  different  times.  B  also  wrote' to'  several  of  his  cre- 
ditors, informing  them  that  he  had  agreed  with  A  for 
the  sale  of  the  estate,  at  twenty-mie  j'ears'  purchase  ; 
referred  tenants  to  A  as  owner  of  the  estate ;  and  set 
up  the  contract  as  a  bar  to  an  elegit.  jB  aftehvards 
refused  to  perforin  the  agreement ;  atul  to  a  bill  filled  for 
a  specific  performance,  pleaded  the  statute  of  frauds, 
and  the  plea  was  allowed.  '    "i  ! 

43.  So,  in  a  later  case  (/?),  upon 'aJ' bill  filed  15y''a 
^'endee,  for  a  specific  perfonnance  of  a  parol  agreement 
for  sale  of  lands,  it  appeared  that  the  viehdor  ^avfe"the 
purchaser  a  particular  of  the  propert}^  td'be  sold*,' \vith 
the  terms  and  conditions,  all  in  his  own' '  hand-Writing, 
and  signed  by  him ;  and  it  was  aft enVards  deli t^i^ed,  by 
agreement  of  Ijoth  parties,  to  an  attorney,  to  prepare  the 
conveyance  from,  who  prepared  a  draft,  and  brought 
it  to  the  parties,  and  X'hfj  read  ovei' 'and 'a|)prov^d  of '  it, 
and  agreed  to  execute  the  saine,  whenever  a  fair  cop)' 
could  be  written  out.  The  defendant,  h6\VfeVer,'*tefused 
to  fulfil  his  part  of  the  agreement,  and  pl(^cidl[^d  '  the 
statute  of  frauds  to  the  bill;  and,  as  the  particular  was 
delivered  at  the  outset  of  the  treaty,  no  agreement  being 
then  made,  the  Court  held  it  could  only  be' deliv^'r^d  as 
a  list  or  catalogue  of  the  matters  f6i^'^alej*  to 'ei^^blbtli'e 
purchaser  to  form  a  proper  estimate  of  their  valtte'V^liAt 
the  signing  the  ])articular  could  have  no  otliii^i*  effect 
than  to  give  it  authenticity,  as  a  true  list  of  the  items 
then  offered  for  sale  ;  and  that  the  subsequent  acts  could 
not  affect  the  original  nature  of  the  particular,  and  turn 
it  into  an  agreement. 

(m)  Cook   V.  Tombs,    2   Anst.  4'20;  and  see  Cass  r,  Waterliouse, 
Piec.  Cha.  29. 
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44.  Although  an  agreement  be  reduced  into  writing 
by  a  person  present  at  the  making  of  it,  yet  if  the 
parties  do  not  sign  it,  they  will  not  be  bound  by  it  (o) ; 
and  the  mere  preparation  of  a  draft  of  the  conveyance 
which  recites  the  agTcement  in  the  usual  terms,  although 
approved  of  by  the  agents  on  both  sides,  will  not  amount 
to  an  agreement  (j)), 

45.  If  an  agreement  contain  all  the  terms,  the  sending 
of  it,  as  instructions  to  a  person  to  prepare  a  proper 
agreement,  will  not  be  deemed  an  intention  to  extend 
the  agreement,  but  merely  to  reduce  it  into  technical 
language. 

46.  Thus,  in  Fowle  v.  Freeman  (q),  after  some  treaty 
for  the  purchase  of  an  estate,  certain  terms  were  agreed 
upon  and  written  down  by  Freeman  the  vendor,  and 
afterwards  written  out  by  him,  as  an  agreement ;  \az. — 
"March  12th,  1803.  I  agree  to  sell  to  Mr.  Fowle  my 
estate,  &c.  for  the  sum  of  27,000  /.  upon  the  following 
conditions,  &c."  [stating  them.]  Freeman  signed  this 
agreement,  and  read  it  to  Fowle,  who  approved  of  it. 
Freeman  then  underwrote  a  letter  to  his  solicitor  in 
town  to  the  following  effect : — "  Sir,  please  to  prepare 
a  proper  agreement  for  Mr.  Fowle  and  me  to  sign,  and 
send  it  to  me  at  this  place.  You  will  also  deliver  to  Mr. 
Everett,"  (the  gentleman  who  carried  the  letter  to  town,) 
"  an  abstract  of  my  title-deeds  for  his  examination.  As 
soon  as  the  title-deeds  are  approved  of,  he  engages  to 
lend  me  5,000  /.  till  Michaelmas  next."  The  letter  was 
signed  and  dated  by  him,  and  was  delivered  by  Mr. 
Everett  to  the  solicitor  in  town.     Freeman  afterwards 

(o)   Gunter   v.    Halsey,    Ambl.  W.  by  Jac.  308,  n.  vide  infra. 

586  ;  Whitchurch  u.  Bevis,  2  Bro.  (r^)  Rolls,    8th    March,   1804, 

C.  C,  559;  Kamsbottom  v.  Tun-  MS.;    9  Ves.  jun.    351,    S.  C.  ; 

bridge,   Ramsbottom   v.   Mortley,  Dowling-    v.    Maguire,     1     Rep. 

2  Mau.  &  Sehv.  434.  445.  temp.    Plunket,    1  ;    Thomas    v. 

(;;)   Marquis   of  Townsend   r.  Bering,  1  Kee.  729. 
Bishop  of  Norwich,  1  Rop.  H.  & 
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refused  to  perform  the  agreement ;  and,  to  a  bill  filed 
by  Fowle  for  a  specific  performance,  pleaded  the  statute 
of  frauds.  The  Master  of  the  Rolls  held,  that  if  the 
attorney  had  prepared  an  agreement,  according  to  the 
letter.  Freeman  would  have  been  compelled  to  execute 
it,  and  the  attorney  could  not  alter  the  agreement  itself 
in  any  one  respect.  A  letter  or  proposal  will  do, 
although  the  party  repents ;  and  many  decrees  have 
been  founded  merely  on  letters.  If  this  objection  were 
to  hold,  he  said  it  might  be  contended,  that  if  an  agree- 
ment contained  a  reference  to  title-deeds  to  be  formally 
executed,  it  would  not  do;  and  his  Honor  decreed  a 
specific  performance. 

47.  In  these  cases  it  should  be  ol^served,  that  letters 
may  be  stated  in  a  bill  as  constituting  the  alleged  agree- 
ment, or  as  e\idence  of  an  alleged  parol  agreement.  In 
the  first  case,  the  defendant  may  insist  that  they  do  not 
make  out  a  concluded  agreement,  and  no  extrinsic  evi- 
dence can  be  received ;  in  the  latter  he  may  plead  the 
statute  of  frauds  (r). 

(7)  Birce  r.  Bletchley,  G  Madd.  17. 
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OF    THE    SIGNATURE    TO    AN    AGREEMENT. 


1.    Of    specialties      and     parol 
contracts. 

4.   Of   the    place    of  the    sig- 
nature. 

7.  Sif/nattire  inform  as  witness 
valid. 

9.  But    not    a  si(jnature  as  an 
attesting  witness. 


1 1.  Name  of  agent  sujfficicnf. 

12.  Initials  sufficient. 

14.  Sigyiature  on  particulars 
and  conditions  of  sale. 

If).  Alterations  of  draft  of  con- 
veyance, S^c.  insufficient. 

17.   Draft  unstamped,  cxidence. 


1.  We  are  next  to  consider  what  is  a  sufficient  signa- 
ture by  the  party  or  his  agent.     Before  the  statute  of 
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frauds,  an  agreement,  although  reduced  into  writmg 
and  signed,  was  not  considered  as  a  written  agreement 
unless  sealed ;  but  it  was  regarded  as  a  parol  agreement, 
and  the  writing  as  evidence  of  it  (a). 

2.  It  has  been  justly  said  that  the  same  rule  prevails 
since  the  statute  of  frauds  (b) ;  for  the  law  of  England 
recognises  only  two  kinds  of  contracts ;  viz.  specialties 
and  parol  agreements,  which  last  include  all  writings 
not  under  seal,  as  well  as  verbal  agreements  not  reduced 
into  writing  (c).  In  the  case  of  Wheeler  v.  Newton  (d), 
the  agreement  not  having  been  sealed,  seems  to  have 
been  insisted  upon,  as  leaving  the  case  within  the  statute : 
and  Lord  Commissioner  Rawlinson  said,  that  agreements 
in  writing,  though  not  sealed,  had  some  better  counte- 
nance since  the  statute  of  frauds  and  perjuries  than  they 
had  before  (I). 

3.  This  doubt  must  have  arisen  from  the  common-law 
doctrine  before  noticed,  that  an  agreement  not  under 
seal  is  simply  a  parol  agreement,  and  the  writing  evi- 
dence of  it ;  but  there  certainly  was  no  foundation  for 
the  doubt :  the  statute  makes  signing  only  requisite  to 
the  validity  of  a  written  agreement,  and  it  is  now  clearly 
established,  that  sealing  is  not  necessary  ;  and  if  a  man 
be  in  the  habit  of  printing  or  stamping  instead  of  writing 
his  name,  he  would  be  considered  to  have  signed  by  his 
printed  name  (e). 

(a)  See  1  Cli.  Ca.  85.  verbis. 

(/;)  See  Marq.  of  Normanby  v.  (d)  Prec.  Cli.  16. 

Diikeof  Devonshire,  2  Freeni.  2 16.  (c)     Saunderson     v.    Jackson, 

(c)  Rann   v.  Hughes,   7  Term  2  Bos.  &  Pull.  238  ;   Schneider  v. 

Rep.  350,  n.  ;   S.  C.  MS.  m  tot  Norris,  2  Mau.  &  Selw.  286. 

(T)  In  Dawson  v.  Ellis,  1  Jac.  and  Walk.  524,  the  Court  was  of 
opinion,  that  if  A  contract  verbally  to  sell  to  B  and  afterwards  con- 
tract by  writing-  to  sell  to  C,  and  then  convey  the  estate  to  B,  he 
{B)  is  not  liable  to  perform  the  contract  with  C,  although  he  had 
notice  of  it  before  the  conveyance.. 
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4.  The  signature  required  by  the  statute  is  to  have 
the  effect  of  giving  authenticity  to  the  whole  instrument  5 
and  where  the  name  is  inserted  in  such  a  manner  as  to 
have  that  effect,  it  does  not  much  signify  in  what  part 
of  the  instrument  it  is  to  be  found  ( /'). 

5.  Therefore,  the  signing  the  name  at  the  beginning 
of  the  agreement  will  take  it  out  of  the  statute  ;  as,  if  a 
person  write  the  agreement  himself,  and  begin,  ".1  B 
agrees  to  sell,  &c."  and  this  was  only  in  analogy  to  the 
case  of  a  testator  writing  his  name  at  the  beginning  of 
his  will,  which  was  eciuivalent  to  his  signing  it ;  and  yet 
the  statute  of  frauds  expressly  required  a  signature  (//). 

6.  And  such  a  signature  will  be  sufhcitnt,  although  a 
place  be  left  for  a  signature  at  the  bottom  of  the  in- 
strument (A) ;  and  yet,  as  Lord  Eldon  observed,  it  is 
impossible  not  to  see  that  the  insertion  of  the  name 
at  the  beginning  was  not  intended  to  be  a  signature, 
and  that  the  paper  was  meant  to  be  incomplete  till  it 
was  further  signed. 

7.  And  a  party  may  be  bound  by  his  signature, 
although  he  subscribe  in  form  as  a  witness  {i). 

8.  So,  where  a  clerk  of  an  agent  duly  authorised  to 
treat  for  a  j)rincipal,  signed  an  agreement  thus,  "  Wit- 
ness A  B,  for  C  D,  agent  to  the  seller,"  it  was  liolden 
to  be  out  of  the  statute  (/r). 

9.  But  an  agreement  after  a  sale  by  auction  signed 

(/)  F<V/f  Stokes  r.  Moore,  stated      ker,  1  Rtiss.  ik  Myl.  625. 
infra;  Allen  r.  Bennet,  3  Taunt.  (A)  Saundersonr.Jack.son,   itbi 
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{(/)  Knight V.  Crockford,  1  Esp.  (/)  See  Welford  t.   Bcazely,    1 

Ca.  189;  andsee  I  Bro.  C.  C.  410;  Vcs.  6;   3  Atk.  50o  ;  and  !^ee  9 

3  Esp.  Ca.  182;  9  Vcs.  jun.  248;  Vcs.  jun.  2.51. 
and  Saunderson  r.  Jackson,  2  Bos.  {k)  Coles  v.  Trccothick,  9  Ve;?. 

&  Pull.  238.  See  Cooper  v.  Smith,  jun.  234  ;  1  Smith's  Rep.  233;  hut 

15  East,  103  ;  Morison  r. Tumour,  see  Blorc  v.  Sutton,  3  Mer.  237. 
18  Ves.  jun.  175;  Propert  r.  Par- 
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by  the  purchaser,  and  regularly  witnessed  by  the 
auctioneer  s  clerk,  who  had  full  authority  to  give  re- 
ceipts for  him,  and  did  give  a  separate  receipt  for  the 
deposit,  was  of  course  held  not  to  be  so  signed  as  to 
bind  the  seller  (/). 

10.  Lord  Eldon,  in  the  case  of  Coles  v.  Trecothick,  laid 
it  down,  that  where  a  party  or  principal,  or  person  to  be 
bound  signs  as,  what  he  cannot  be,  a  witness,  he  cannot 
be  understood  to  sign  otherwise  than  as  principal.  But 
the  signature  in  that  case  was  altogether  different  from 
a  simple  signature  as  a  witness,  for  though  the  person 
in  that  case  called  himself  a  witness,  it  is  evident  that 
he  could  not  have  signed  as  such,  since  he  signed  for 
another  person,  and  it  was  the  same  thing  as  if  he  had 
signed  merely  '•  E.  Philips,  for  Mr.  Smith,  agent  for  the 
seller"  (?n). 

This  seems  to  be  the  true  distinction.  In  a  late 
case.  Lord  Denman,  C.  J.,  said,  he  thought  Lord  Eldon's 
remark  in  Coles  v.  Trecothick  open  to  much  obser- 
vation. A  witness  might  be  drawn  into  transactions 
which  he  did  not  contemplate,  and  of  which  he  was 
ignorant.  That  would  be  a  great  step  to  take ;  no  such 
decision  had  been  actually  made,  and  if  it  had,  he 
should  pause,  unless  he  found  it  sanctioned  by  the  very 
highest  authority,  before  he  held  that  a  party  attesting 
was  bound  by  the  instrument  («).  But  there  appears 
to  be  no  foundation  for  the  doubt  thus  thrown  upon 
the  dictum  of  Lord  Eldon,  for  he  confines  his  obser- 
vation to  the  case  where  the  party  or  principal,  or 
person  to  be  bound  signs  as,  what  he  cannot  be,  a  witness', 
and  must  therefore  be  considered  to  sign  in  his  proper 
character.     The  objection   is,   that  a  party  who   was 

(l)  Gosbell  V.  Archer,  2  Adol,      509;  4  Nev.  &  Mann.  494. 
&  Ell.  500.  («)  2  Adol.  &  Ell.  508. 

{m)  See   2  Adol.   &  Ell.  508, 
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merely  required  to  attest  the  exeeution  as  a  witness, 
mijj^ht  be  drawn  in  to  become  what  he  never  contem- 
plated, a  party  to  a  contract  of  which  he  was  ignorant. 
But  by  the  rule  as  expressed  l)y  Lord  Eldon,  the  person 
signing  is  assumed  to  be  really  the  contracting  party. 
In  the  case  put  by  way  of  objection,  there  would  be  no 
real  contract  by  the  party  to  sign. 

11.  It  is  not  necessary  to  put  dow  n  the  name  of  the 
principal :  if  the  name  of  the  actual  bidder,  although  an 
agent,  be  put  down,  that  is  sufficient  (o). 

12.  And  it  is  sufficient,  it  seems,  if  the  initials  of  the 
name  are  set  down  (/?). 

13.  But  a  letter  without  a  signature  of  the  name  in 
some  way  cannot  be  ])rought  within  the  statute.  There- 
fore, a  letter  written  b}^  a  mother  to  her  son,  beginning, 
"  My  dear  Nicholas,"  and  ending,  "  your  affectionate 
mother,"  with  a  full  direction,  containing  the  son's  name 
and  place  of  residence,  is  not  a  good  agreement  within 
the  statute  (//). 

14.  It  seems  that  the  signature  of  the  purchaser  by 
himself  or  his  agent,  on  the  back  of  the  particulars  and 
conditions  of  sale,  with  the  sum  opposite  to  it,  is  a  suffi- 
cient compliance  with  the  directions  of  the  act  (r) ; 
where  the  paper  on  which  the  endorsement  is  made 
contains  the  name  of  the  seller. 

15.  And,  as  we  have  seen,  an  agreement  not  signed, 
may  be  supported  by  a  signature  to  a  writing  referring 
to  the  agreement. 

(o)  White  V.  Proctor,  4  Taunt.  ('")  Vi(le  supra,  and  Hodg'son  %'. 
209 ;  Kenworthy  r.  Schoficld,  2  Le  Bret,  Camp.  Ca.  233  ;  Phil- 
Barn.  &  Cress.  945.  liinore  v.  Barry,  ib.  513  ;  Gooni  r. 

(;;)  Philliinorer.  Barry,  1  Camp.  AlHalo,    6   Barn.  &   Cress.    117; 

Ca.  513.  y  Dowl.(Sc  Ky.  148;  cases  ou  the 

(7)  Selbyr,  Selby,  Rolls,  1817,  17th  .sect.;   Eunncrson  r.   Ileelis, 

MS.  i  Taunt.  38. 

N  4. 
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16.  But  the  m^'e  altering  the  draft  of  the  convey- 
ance will  not  take  a  case  out  of  the  statute  (s),  nor  will 
the  written  approbation  of  it  by  the  agents  be  sufficient, 
although  it  recite  the  contract  in  the  usual  way  {t)  ; 
neither  will  the  writing  over  of  the  whole  draft  by  the 
defendant  with  his  own  hand  be  sufficient,  as  there  must 
be  a  signature  (u).  To  this  rule  we  may,  perhaps,  refer 
the  case  of  Stokes  v.  Moore  (i) ;  where  the  defendant 
wrote  instructions  for  a  lease  to  the  plaintiff,  in  these 
words ;  viz.  "  The  lease  renewed ;  Mrs.  Stokes  to  pay 
the  King's  tax ;  also  to  pay  Moore  24  /.  a  year,  half- 
3  early  ;  Mrs.  Stokes  to  keep  the  house  in  good  tenant- 
able  repair,  &c."  Stokes,  the  lessee,  filed  a  bill  for  a 
specific  performance,  and  the  Court  of  Exchequer  held 
it  not  to  be  a  sufficient  signing  to  take  the  agreement 
out  of  the  statute  ;  although  it  was  not  necessary  to 
decide  the  point. 

Lord  Eldon  is  reported  to  have  said,  that  he  had  some 
doubt  of  the  doctrine  in  this  case  (y). 

Mr.  Baron  Eyre  appears  to  have  put  it  on  its  true 
grounds.  He  said,  that  the  signature  is  to  have  the 
effect  of  giving  alithenticity  to  the  whole  instrument ; 
and  if  the  name  is  inserted  so  as  to  have  that  effect,  he 
did  not  think  it  signified  much  in  what  part  of  the  in- 
strument it  was  to  be  found ;  it  was,  perhaps,  difficult, 

(s)  Hawkins   r.   Holmes,    ]    P.  (a)  Stokes    v.  Moore,    1  Cox, 

Wms.  776,  which  overruled  Low-  219  ;  Cox's  n.  to  1  P.  Wms.  771. 

ther  V.  Canil,   1  Vern.  221.     See  See  1  Smith's  Rep.  244. 
Shippey  v.  Denison,  5  Esp.  Ca,  (y)  And  see  Emmerson  r.  Hee- 

190.  lis,  2  Taunt.  38,  and  observe  hoAv 

{()    Marquis    of  Townsend    v.  the  ptirchaser's  name  was  signed 

Bishop  of  Norwich,  5M/)ra,  p.  178  ;  there.     See  also  Morison  y.  Tur- 

and  see  Doe  r.  Rdgriph,  4  Carr.  tV  nour,  18  Ves.  jun.   175;  Western 

Pay.  312.  v.   Russell,  3  Ves.  &  Bea.  187; 

(ii)  Ithel  V.  Potter,  1  P.  Wms.  Ogilvie  v.  Foljambe,  3  Mer.  53. 
771,  cited. 
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except  in  the  case  of  a  letter  with  a  postscript,  to  find 
an  instance  where  a  name  inserted  in  the  middle  of  a 
writing  can  well  have  that  effect ;  and  then  the  name 
being  generally  found  in  a  particular  place,  by  the  com- 
mon usage  of  mankind,  it  may  veiy  prohahli/  [qu.  pro- 
perly] have  the  effect  of  a  legal  signature,  and  extend 
to  the  whole  ;  but  he  cUd  not  understand  how  a  name 
inserted  in  the  Ijody  of  an  instrument,  and  apiylicabh  to 
particular  purposes,  could  amount  to  such  an  authenti- 
cation as  is  required  by  the  statute. 

17.  A  draft  of  an  agreement  not  signed,  may  be 
given  in  evidence  without  a  stamp,  although  a  memo- 
randum is  written  upon  it,  "  We  approve  of  the  within 
draft,"  and  is  signed  by  both  parties ;  for  those  words 
do  not  import  an  agreement,  but  merely  an  evidence  of 
something  they  intended  to  agree  to(^').  Still  where 
the  parties  themselves,  not  being  professional  persons, 
sign  such  a  memorandum,  it  is  a  question  to  be  decided 
in  each  case,  whether  they  signed  in  that  form  as 
simply  approving  of  the  draft  as  such,  or  whether  they 
intended  to  give  validity  to  it  as  an  agreement. 

{z)  Doe  r.  Rdgriph,  4  Cair.  &  Pay.  312. 


SECTION  V. 
OF    SIGNATURE    BY    AGENTS. 


J.  Aytnl  appointed  by  parol 
good. 

4.  Clerk  of  aijent   rcijuircs  dis- 

tincl  authority. 

5.  Revocation  of  authority. 

7.  Siy nature  for  one  party  suf- 
ficient, whether  lands  or 
goods. 


6.     8.     Auctioneer    and     clerk 
agents  for  both  parties. 

13.  Although  an  agent  bid. 

14.  Where  auctioneer  can  sign 

for  a  party  and  sue  him. 

)'>.   Ratif  cation  of  act  of  as- 
sumed agent. 


1 .  1 N   considering  what  signature  satisfies  the  requi- 
sition of  the  statute,  we  have  necessarily  adverted  to 
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signatures  by  agents ;  and  it  will  now  be  proper  to 
consider  who  will  be  deemed  an  agent  lawfully  autho- 
rised within  the  statute  of  frauds  to  sign  an  agreement 
for  the  sale  or  purchase  of  an  estate. 

2.  In  the  first  and  third  sections  of  the  statute  of 
frauds,  which  relate  to  leases,  &c.  the  writing  is  required 
to  be  signed  by  the  parties  making  it,  or  their  agent 
authorised  hj  ivrithiff.  This  latter  requisite  is  omitted 
in  the  fourth  and  seventeenth  sections  of  the  statute  (I). 
The  Legislature  seems  to  have  taken  this  distinction, 
that  where  an  interest  is  intended  to  be  actually  passed, 
the  agent  must  be  authorised  by  WTiting ;  but  that 
where  a  mere  agreement  is  entered  into,  the  agent  need 
not  be  constituted  by  writing ;  and  therefore  an  agent 
may  be  authorised  by  parol  to  treat  for,  or  buy  an 
estate,  although  the  contract  itself  must  be  in  writing  {a). 
It  is,  however,  in  all  cases,  highly  desirable  that  the 
agent  should  have  a  written  authority.  Where  he  has 
merely  a  parol  authority,  it  must  frequently  be  difficult 
to  prove  the  existence  and  extent  of  it  (ft) ;  although  it 
may  be  observed   that  his  testimony  will  be  received 

{a)  Waller  v.  Hendon,  5  Vin,  Cooke,  ib.  22  ;  Emmerson  v.  Hee- 

Abr.    524,   pi.  45 ;  Wedderburne  lis,  2  Taunt.  38  ;  see   2   Nev.   & 

V.  Can-,  in  the  Exchequer,  T.  T.  Per.  530. 

1775;    3    Wooddes.   423,    cited;  (5)  Mortlock  r;.  Duller,  10  Ves. 

Rucker  r.  Cammeyer,  1  Esp.  Ca.  jun.  292.     See  Daniel  v.  Adams, 

1 75  ;   Coles  v.  Trecothick,  9  Ves.  Anibl.    495 ;    Charlewood    v.    the 

jun.   234;   1    Smith's   Rep.   233;  Duke    of   Bedford,    1   Atk.  497; 

Barry  v.  Lord  Barrymore,   1   Sch.  and  see  5  Vin.  Abr.  522,  pi.  35  ; 

&    Lef.    28,    cited;     Clinan    v.  Wyatt  v.  Allen,  MS.  App.  No.  9. 

(I)  In  a  note  to  Mr.  East's  7th  vol.  p.  5Q5,  it  is  said,  that  by  the 
fourth  section,  to  affect  lands,  the  note  must  be  signed  by  an  agent 
thereunto  lawfully  authorised  hij  writing,  &lc.,  which  words,  "by  writ- 
ing," are  omitted  in  the  seventeenth  section,  touching  the  sale  of  goods. 
This  mistake  must  be  attributed  to  the  hurry  of  the  press,  for  the 
agent  is  in  neither  section  required  to  be  authorised  by  writing. 
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with  great  caution  against  his  signature  as  agent.  If, 
however,  at  the  time  of  signing,  he  make  a  declaration 
that  he  has  no  authority,  his  principal  will  not  be 
bound  (c).  But  of  course,  although  he  purchase  in  his 
own  name,  yet  the  fact  of  the  agency  so  as  to  charge 
the  principal  may  be  made  out  by  parol  evidence  (d). 

3.  In  a  case  in  Ireland  (e),  where  upon  a  parol  offer, 
the  owner  wTote  to  a  third  person,  stating,  that  if  he 
thought  the  proposal  the  value  of  the  place,  he  (the 
owner)  was  satisfied,  and  the  purchaser  deposited  the 
purchase-money  with  the  third  person,  who  made  a 
memorandum  of  it,  and  stated  that  he  considered  it  a 
great  price,  and  signed  it ;  the  agreement  was  enforced 
u})on  the  ground  that  the  third  person  was  acting  in  the 
})lace  of  the  seller,  and  every  dealing  with  the  one  was 
a  dealing  with  the  other. 

4.  Although  an  agent  is  authorised  to  sell  at  a  par- 
ticular price,  yet  it  seems  that  his  clerk  cannot  contract 
without  a  s})ecial  authority  or  agreement  for  that  pur- 
pose (/);  which,  however,  need  not  be  in  writing. 

5.  The  principal  may  revoke  the  authority  of  the 
agent  at  any  time  before  an  agreement  is  executed 
according  to  the  statute,  although  the  agent  has  pre- 
viously agreed  verbal/j/  to  sell  the  property  {(/) ;  and  an 
intended  purchaser  may  m  like  manner  revoke  his 
authority  to  his  agent  to  purchase  {h).  And,  on  the 
other  hand,  he  may  adopt  the  act  of  a  man  acting  as  his 
agent  (?'). 

(c)    Howard     v.     Braithwaite,  (y)  See    Farmer    r.    Robinson, 

1  Ves.  &  Beam.  202.  2  Camp.  Ca.  339,  n. 

{(l)  Wilson  V.  Hart,  1  Moore, 45.  (/t)  As  to  sales  by  auction,  see 

(e)  Field  v.   Boland,   1  Dm.  &  Blagden  r.  Bradbcar,  12Vcs.  juu. 

Walsh,  37.  467  ;  Mason  v.  Anuitage,  13  Ve«. 

if)  Coles  r.  Trecothick,  U  \'es.  jiin.  25. 

un.  234;  Blore  v.  Sutton,  3  Mcr.  (t)  Vide  infra,  p.  I'Jl. 
237 ;  see  4  Bain.  &  Adol.  446. 
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6.  The  auctioneer  and  his  clerk  may  be  considered 
as  the  constituted  agents  of  the  vendor ;  he  appoints  the 
former  to  announce  the  biddings,  and  the  latter  to  take 
down  the  names  of  the  purchasers  and  the  prices  of 
the  lots. 

/.  The  statute  requires  every  agreement  as  to  lands, 
or  some  memorandum  or  note  thereof,  to  be  in  writing, 
and  signed  hij  the  juo-ttj  to  he  charfjed,  or  some  other 
person  thereunto,  (that  is,  to  the  signing  thereof)  (/t)  by 
him  avithorised.  And  that  as  to  goods,  some  note  or 
memorandum  in  writing  of  the  bargain  shall  be  made 
and  signed  by  the  parties  to  be  charged  by  such  con- 
tracts, or  their  agents,  thereunto  authorised.  And  yet 
it  has  been  decided,  that  the  signature  of  the  party  to 
be  charged  by  himself  or  agent  is  sufficient,  even  in  a 
contract  for  goods  (/),  although  the  other  party  has  not 
signed,  and  consequently  is  not  bound;  so  that  there 
appears  to  be  no  difference  between  the  two  clauses  of 
the  statute,  in  regard  to  the  appointment  and  power  of 
an  agent. 

8.  It  has,  however,  been  repeatedly  decided,  that  an 
auctioneer  is  the  agent  of  both  parties  upon  a  sale  of 
goods,  so  as  to  be  enabled  to  bind  them  both  under  the 
statute  (w?)  ;  whilst,  on  the  contrary,  it  had  been  de- 
cided, and  lately  seemed  to  be  the  prcAailing  opinion, 
that  the  auctioneer  was  not  the  agent  of  the  purchaser 
upon  a  sale  by  auction  of  estates,  so  as  to  be  authorised 
to  bind  him  by  setting  down  in  writing  the  terms  of  the 

{k)  See  1  Ves.  is.  Beam.  207.  7  East,  558  ;  and  see  Rondeau  v. 

(I)  Allen   V.  Bennet,  3  Taunt.  A\'Yatt,    2    H.    Blackst.    67  ;   and 

169.  1  Ca.  c't  Opin.  142, 143;  Philliniore 

(m)  Simon  v.  Motivos,  3  Burr.  r.  Barry,   1   Camp.  Ca.  513;  and 

1921 ;  Bull. Ni.Pri.  280;  1  Blackst.  see  the  observations  in  the  2d  edit. 

599;  Ruckerr.  Cammeyer,  1  Esp.  of  this  work,  p.  57 — 64. 
Ca.   105;   Hinde    v.   Whitehouse, 
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contract  (n)  ;  but  in  a  late  case,  upon  the  sale  of  an 
interest  Avithin  the  fourth  section,  the  Court  of  Common 
Pleas  held,  that  the  auctioneer  was  an  agent  for  the 
purchaser,  even  upon  a  sale  of  estates.  Lord  C.  J. 
jNIansfield,  in  delivering  judgment,  asked,  By  what 
authority  does  he  write  down  the  purchaser's  name  ? 
By  the  authority  of  the  purchaser.  These  persons  bid, 
and  announce  their  biddings  loudly,  and  particularly 
enough  to  be  heard  by  the  auctioneer.  For  what  pur- 
]iose  do  the}'  do  this  !  That  he  may  write  down  their 
names  opposite  to  the  lots  ;  therefore  he  writes  the  name 
by  the  authority  of  the  purchaser,  and  he  is  an  agent 
for  the  purchaser  (o).  In  a  later  case  (p),  the  Court 
of  Common  Pleas  adhered  to  their  former  decision,  and 
the)^  considered  the  signature  by  the  auctioneer  of  the 
purchaser's  name  alone,  sufficient,  although  he  was  only 
an  agent,  to  Ijind  the  principal ;  and  the  conditions  ex- 
pressly required  that  the  highest  bidder  should  sign  a 
contract  for  the  purchase.  The  principal,  however,  was 
present,  and  did  not  object  to  the  signature  by  the  auc- 
tioneer until  after  it  was  made.  The  action  in  this  case 
was  brought  for  the  auction  duty.  Upon  a  bill  filed  by 
the  seller  for  a  specific  performance,  the  Master  of  the 
Rolls  decreed  it,  following  the  decisions  in  the  Common 
Pleas,  although  his  own  opinion  was,  that  an  auctioneer 
is  not  the  agent  of  the  purchaser  (q).  The  rule,  there- 
fore, may  now  be  laid  down  generally,  that  an  auctioneer 
is  an  agent  lawfully  juithorised  l)y  the  i)urchaser. 

^    («)  Stansfield  1-.  Johnson,  1  Esp.  Taunt.  38.     See  1  Cas.  and  Opin. 

Ca.  101  ;   Walker  v.  Constable,  2  142,  143. 

Esp.  Ca.  ()-,9  ;  1  Bos.  k  Pull.  306  ;  (p)  White  v.  Proctor,  4  Taunt. 

Buckniastcr  r.  Harrop,  7  Ves.  jun.  209. 

341:   13  Ves.  jun.  456;  Coles  v.  (q)  Kcmys  r.  Proctor,  3  Ves.  <&: 

Trecothick,  9  Ves.  jun.  234  ;    1  Hca.  r,-/  ;    1  .Jac.  &  Walk.  3.30  ; 

Smith,  2'j7  ;  see  13  Ves.  jun.  473.  Kenworthy  r.  Schofield,  2  Barn.  & 

(»>)  Euimerson    r.    Heelis,     2  Cress.  945 ;  4  Dowl.  &  Rv.  556. 
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9.  And  an  auctioneer's  clerk  who  takes  down  the  bid- 
dings openly  is  considered  the  agent  of  both  the  seller 
and  purchaser.  The  clerk  is  constituted  deputy  by  the 
whole  room,  and  the  purchasers,  by  their  silence  when 
the  hammer  falls,  give  him  their  authority  to  execute 
the  contract  on  their  behalf,  and  this  prevents  the  neces- 
sity of  each  purchaser  coming  to  the  table  to  make  the 
entry  for  himself.  It  is  not  necessary  to  suppose  that 
the  vendor  rested  a  particular  confidence  in  the  auc- 
tioneer for  the  purpose  of  putting  down  the  names  in 
the  sale-book.  He  may  be  taken  to  have  constituted 
that  person  his  agent  for  the  making  of  such  entries 
whom  the  auctioneer  might  choose  to  appoint  (q) . 

10.  But  upon  a  sale  of  goods  by  an  executor,  who 
before  the  sale  agreed  with  a  legatee  that  he  might  bid 
at  the  sale,  and  the  price  should  be  set  off  against  the 
legacy,  which  the  legatee  did,  it  was  held  that  an  action 
by  the  seller  for  the  price,  under  the  conditions  of  sale, 
could  not  be  maintained ;  that  the  auctioneer  is  not 
eoc  vi  termini  agent  for  both  parties,  and  that  he  was 
not  so  here ;  and  that  his  putting  down  the  name  was 
merely  to  fix  the  price,  and  not  to  bind  this  purchaser 
to  the  conditions :  the  purchaser  under  conditions  of 
sale  cannot  give  evidence  to  vary  the  contract,  but 
here,  properly  speaking,  the  legatee  did  not  so  pur- 
chase (/•). 

1 1 .  And  this  principle  of  implied  agency  in  an  auc- 
tioneer is  not  extended  to  other  cases  (.9). 

12.  It  was  always  clear,  that  an  auctioneer,  appointed 
by  a  vendor,  was  a  good  agent  for  him  within  the  sta- 
tute (t). 

13.  And  although  a  purchaser  bid  by  an  agent,  yet 

((/)  See  p.  191.  (s)  Lord  Glengal  v.  Barnard,   1 

(r)  Bavtlett  v.  Purnell,  4  Adol.      Kee.  769. 
&  Ell.  792.  (t)    Vide  stipra. 
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the  auctioneer  is  still  duly  authorised  to  sign  the  agree- 
ment (ti). 

14.  The  agent  must  be  a  third  person  ;  neither  of  the 
contracting  parties  can  be  the  agent  of  the  other  (x) ; 
and  therefore,  although  a  purchaser  is  ])ound  by  the 
signature  of  the  auctioneer,  yet  the  auctioneer  himself 
cannot,  although  the  seller  could,  maintain  an  action 
upon  such  a  contract,  because  the  agent  whose  signa- 
ture is  to  bind  the  defendant  must  not  be  the  other 
contracting  party  upon  the  record  (i/). 

15.  This,  however,  has  since  been  doubted  (^) ;  and 
it  was  held  that  the  auctioneer's  clerk  can  bind  the 
purchaser  by  an  entry  made  in  his  presence  ;  and  as  the 
clerk  had  made  the  entry,  the  auctioneer  was  allowed 
to  maintain  the  action.  It  was  not  necessary  to  over- 
rule Farebrother  v.  Simmons ;  but  the  opinion  of  the 
Court  was  in  favour  of  the  auctioneer  s  power  to  main- 
tain an  action,  although  he  signed  as  agent  of  the  other 
party.  It  was  certainly  irregular,  it  was  said,  that  the 
contracting  parties  should  act  as  each  other's  agents, 
but  it  was  very  different  where  the  contract  is  signed  by 
an  individual  who  was  not  either  of  the  contractors. 

16.  Finally,  a  contract  by  one  as  agent  for  another  is 
vaHd  under  the  statute,  although  the  alleged  agent  had 
no  authority  at  the  time,  provided  that  the  alleged  prin- 
cipal afterwards  ratifies  the  contract  {a). 

(u)  Enimerson     v.    Heelis,     2          (z)  Bird  v.  Boulter,   1  Nev.  it 
Taunt.    38;    White    i.    Proctor,      Mann.  313;  4  Barn.  «!v' Adol.  447 

4  Taunt.  209.  {17th  section). 

(.r)  See    Wright    r.     Dannah,  (a)  Maclean  v.  Dunn,  4  Bingh. 

2  Camp.  283  (17th  section).  722;    1   Moo.  &  Pay.  761;    see 

(ij)  Farchrothcr     v.    Simmons,  Gosbell  v.  Archer,  2  Adol.  &  Ell. 

5  Barn.  &  Aid.  333  (17th  section).  500. 
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SECTrON  VI. 
OF  PAROL  AGREEMENTS  NOT  WITHIN  THE  STATUTE. 


2,  Sales  by  miction  within   the 

statute. 

3.  Sales  before  a  Master  not. 
5.  Agreements  confessed  not. 


10.  But  agreement  may  be  ad- 
mitted and  statute  in- 
sisted upon. 

12.   Conviction  of  jyerjnry. 


1.  We  have  seen  what  is  considered  a  sufficient 
agreement  to  take  a  case  out  of  the  statute  ;  but  there 
are  cases  in  which  the  performance  of  an  agreement 
will  be  compelled,  although  the  terms  of  it  are  not  re- 
duced to  writing :  for  though  the  statute  pro\'ided  that 
no  agreement  should  be  good,  unless  signed  by  the  party 
to  be  bound  thereby,  or  some  person  authorised  by  him, 
yet  on  all  the  questions  upon  that  statute,  the  purport 
of  making  it  has  been  considered,  viz.  to  prevent  frauds 
and  perjuries  ;  and  where  there  has  appeared  to  be  no 
danger  of  either,  the  courts  have  endeavoured  to  take 
the  case  out  of  the  statute  {a). 

2.  Upon  this  ground  it  was  that  in  the  case  of  Simon 
V.  Motives,  Lord  Mansfield  and  Mr.  Justice  Wilmot 
expressed  a  clear  opinion,  in  which  Mr.  Justice  Yates 
was  inclined  to  concur,  that  sales  by  auction  were  not 
within  the  statute,  because  the  solemnity  of  that  kind 
of  sale  precludes  all  perjury  as  to  the  fact  itself  of  sale. 
The  case,  however,  which  arose  upon  the  sale  of  goods, 
was  determined  upon  the  ground  of  the  constructive 
agency  of  the  auctioneer  (b),  who  had  set  down  in  writ- 
ing the  name  of  the  purchaser,  &c.  (c). 


{a)  See  1  Ves.  221. 
(b)    Vide  SJipra. 


(c)  3  Burr.  1921;  Bull.  Ni.  Pri. 
286 ;  1  Blackst.  599. 
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Succeeding  Judges  have  entertained  a  different  opi- 
nion on  the  great  question,  whether  sales  by  auction  are 
within  the  statute  of  frauds ;  and  it  has  accordingly 
been  since  frequently  decided,  that  sales  by  auction 
of  estates  (cI),  and  even  of  goods,  are  within  the 
statute  (e). 

3.  But  on  the  ground  that  there  is  no  danger  in  such 
a  transaction  of  either  fraud  or  perjury,  a  sale  before  a 
Master,  under  the  decree  of  a  court  of  equity,  will  be 
carried  into  execution,  although  the  purchaser  did  not 
subscribe  any  agreement.  The  judgment  of  the  Court, 
in  confirming  the  purchase,  takes  it  out  of  the  sta- 
tute (/). 

4 .  So  if,  under  a  reference  to  a  Master,  an  agi'eement 
be  made  to  lay  out  trust-money  in  the  purchase  of 
])articular  lands,  and  the  Master  make  his  report  accord- 
ingly, and  the  report  be  confirmed  without  any  oppo- 
sition by  the  owner  of  the  estate,  the  purchase  will  be 
carried  into  a  specific  execution,  although  no  agreement 
was  signed  by  the  vendor.  The  sale  is  a  judicial  sale, 
which  takes  it  entirely  out  of  the  statute  ((/). 


5.  It  has   been  repeatedly  determined  in  equity  (//), 
that  if  a  bill  be  brought  for  the  execution  of  an  agi'ee- 

(<:/)Stansfieldi'.  Johnson,  1  Ksp.  ]->],     turned    on     the    particular 

Ca.    101;    Walker    v,  Constablo,  provisions  of  another  act  of  par- 

2  Esp.   Ca.  G.59 ;   1  Bos.   &  Pull.  lianient. 

306  ;    Buckniastcr    v.   Ilarrop,    7  (r)  Kenworthy    ?'.  Schofield,    2 

Ves.  jun.  341,  affirmed  on  appeal.  Barn.   &  Cress.  945  ;    4  Dowl.  & 

Dec.  1806;  Blag-den  r.  Bradbear,  lly.  fhK. 

12  Ves.  jun.  466;  and  see  Coles  (/)  Attorney  General  r.  Day, 

V.  Trecothick,   9   Ves.  jun.  249;  1  Ves.  218;  and  see  12  Ves.  jun. 

Ilinde    v.    Whitehousc,    7     East,  472. 

558  ;   Mason  v.  Arniitage,  13  Ves.  («)  S.  C. 

jun.    25;    Iligirinson    ?•.    Clowes,  (/<)  Croyston    i.   Banes,    Prec. 

15  Ves.  jun.  51().     The   rase  of  Clia.   208;  and  see   1   Ves.  221. 

Symonds    r.  Ball,    8   Term    Hop.  411;    .Aiiihl.    586;     Mose.    370; 

VOL.   I.  O 


394  ADMISSION    OF    PAROL    AGREEMENTS 

ment  not  in  writing,  nor  so  stated  in  the  bill,  yet  if  the 
defendant  put  in  his  answer,  and  confess  the  agreement, 
that  takes  the  case  entirely  out  of  the  mischief  intended 
to  be  prevented  by  the  statute ;  and  there  being  no 
danger  of  perjury,  the  Court  would  decree  it ;  and  if 
the  defendant  should  die,  upon  a  bill  of  revivor  against 
his  heir,  the  same  decree  would  be  made  as  if  the 
ancestor  were  li\ing,  the  principle  going  throughout, 
and  equally  binding  the  representatives  (i). 

6.  Lord  Chancellor  Bathurst,  however,  held  that  an 
agreement,  not  in  part  performed,  could  not  be  carried 
into  execution,  although  confessed  by  the  answer.  In 
Eyre  v.  Popham  (k),  adch'essing  himself  to  Mr.  Ambler, 
he  asked  if  there  was  any  case  in  which  there  had  been 
a  decree  founded  upon  a  confession  generally  without  a 
part  performed  ?  and  Mr.  Ambler  replied,  that  in  some 
of  the  cases,  the  Chancellor  had  been  mentioned  to  have 
said  it,  but  he  never  found  a  decree.  In  giving  judg- 
ment, his  Lordship  is  reported  to  have  said,  "  This  is 
not  an  agreement  in  writing,  upon  the  statute  of  frauds ; 
but  the  question  is,  whether  it  is  an  agreement  which 
so  appears  as  that  the  Court  will  decree  a  performance. 
It  has  been  said,  that  it  is  a  known  rule  in  this  Court, 
that  where  an  agreement  appears  confessed,  the  Court 
will  decree  a  performance,  though  no  part  has  been  per- 
formed :  some  dictiims  there  have  been,  but  Mr.  Ambler 
confesses  that  he  has  found  no  decree — that  vv^here  the 
substance  clearly  appears,  though  in  parol,  without  any 
part  performed,  the  Court  will  decree  an  agreement  to 
be  executed.     I  think  it  cannot  be  possible ;  this  Court 

and  Symondson  v.  Tweed,  Prec.  (?')  Per    Lord    HardAvicke,   see 

Cha.   437;    Gilb.   Eq.   Rep.   35;       1  Ves.  221. 

Wanby  v.  SaAvbridge,  1  Bro.  C.  C.  {k)  LofFt,    808,  809  ;    and  see 

414,  cited.  Eyre  v.  Iveson,  2  Bro.  C.  C.  563, 

cited. 
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cannot  repeal  the  statute  of  frauds,  or  any  statute. 
The  King  has  no  such  power,  by  the  constitution,  in- 
trusted to  him  ;  and  therefore  there  can  be  no  such 
power  in  his  delegates.  The  only  case  I  know  that 
takes  a  contract  out  of  the  statute  is  of  fraud,  and  the 
jurisdiction  of  this  Court  is  principally  intended  to  pre- 
vent fraud  and  deceit.  Where  a  party  has  given 
ground  to  another  to  think  he  had  a  title  secured,  the 
Court  will  secure  it  to  him.  The  ground,  therefore,  in 
making  and  refusing  decrees,  has  been  fraud.  It  can 
never  be  laid  down  by  the  Court,  that  where  the  sub- 
stance appears  it  shall  be  executed.  It  would  not  have 
been  so  at  common  law." 

7.  In  the  discussion  of  the  foregoing  case,  neither  the 
bar  nor  the  Court  appear  to  have  been  aware  of  a  case 
before  Lord  Chancellor  Macclesfield  (/),  in  which  the 
defendant  having  pleaded  the  statute  of  frauds  to  a  bill 
seeking  a  specific  performance  of  a  parol  agTcement,  his 
Lordship  said,  the  plea  was  proper,  but  then  the  defen- 
dant ought,  ])y  answer,  to  deny  the  agreement ;  for  if 
he  confessed  the  agreement,  the  Court  would  decree  a 
perfonnance,  notwithstanding  the  statute ;  for  that  such 
confession  would  7iot  be  looked  upon  as  perjury,  or 
intended  to  be  prevented  by  the  statute.  And  he  there- 
fore confirmed  an  order,  that  the  plea  shouhl  stand  for 
an  answer,  with  H1)erty  for  the  plaintifi^  to  except 
thereto,  and  that  the  l)enefit  thereof  should  be  saved 
to  the  defendant  until  the  hearing  of  the  cause.  And 
Lord  Hardwicke  appears  to  have  entertained  tlie  some 
opinion  (???)• 

(Z)  Child  V.  Godolphin,  I  Dick.  (;«)  See  Cottington  v.  Fletcher, 

39;  2  Bro.  C.  C.  566,  cited;  and  2  Atk.  155;  and  see  3  Atk.  3  ; 

see    Hartley   v.    Wilkinson,    Irish  but  sec  4  Vcs.  jun.  24. 
Tenn  Hep.  357. 
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8.  In  Whitchurch  v.  Bevis  (n),  Lord  Thurlow  at  first 
expressed  his  opinion,  that  the  only  eifect  of  the  statute 
was^  that  an  agreement  should  not  he  proved  aliunde. 
No  evidence  that  could  be  given  would  sustain  the  suit 
if  the  defendant  answered  and  denied  the  agreement. 
In   this    case   the   agreement   w^as    confessed,  but   the 
statute  was  pleaded,  and  it  was  ultimately  decided  on 
its  own  particular  circumstances.     Lord  Thurlow  said, 
he  meant  to  determine  upon  the  ground  of  this  particular 
case ;    because  it  might  become  to  be  more  seriously 
considered  what   sort  of  a  verbal  agi'eement,  notwith- 
standing the  plea  of  the  statute  of  frauds,  might  be 
sustained,    as  being    confessed   by  the   answer,    so    as 
the  Court  would  carry  it  into  execution.     He  added, 
that  he  was   prepared   to  say,  if  there  were  general 
instructions   for  an   agreement,  consisting  of  material 
circumstances  to  be  hereafter  extended  more  at  large, 
and  to  be  put  into  the  form  of  an  instrument,  with  a 
view  to  be  signed  by  the  parties,  and  no  fraud,  but  the 
party  takes  advantage  of  the  locus poenitentics,  he  should 
not  be  compelled  to  perform  such  an  agreement  as  that, 
%vhen  he  insists  upon  the  statute  of  frauds. 

9.  It  is  curious  to  observe  the  different  opinions 
which  have  prevailed  on  this  point.  Lord  Macclesfield 
held,  that  if  the  agreement  was  confessed,  even  a  plea 
of  the  statute  would  not  protect  the  defendant ;  in 
which  opinion  he  seems  to  have  been  followed  by  Lord 
Hardwicke.  On  the  other  hand,  Lord  Bathurst  thought 
that,  unless  there  were  fraud,  an  admission  of  the  agree- 
ment by  the  defendant  would  not  enable  the  Court  to 
decree  it,  although  the  defendant  did  not  insist  on  the 
statute.  Lord  Thurlow  appears  to  have  been  of  opinion, 
that  if  the  agreement  was  admitted,  the  statute  could  only 

{n)  2  Bro.  C.  C.  559 ;  2  Dick.  G64. 
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be  used  as  a  defence  where  there  was  a  clear  locus 
poeuitenticc,  but  that  evidence  could  not  be  admitted  to 
falsify  the  defendant's  answer. 

10.  None  of  the  foregoing  opinions  has,  however, 
been  attended  to.  Mr.  Baron  Eyre  seems  to  have  led 
the  way  in  holding,  that  if  the  defendant,  by  his  answer, 
insisted  upon  the  statute  of  frauds,  a  specific  perform- 
ance could  not  be  decreed,  although  he  confessed  the 
agreement  {o).  And  Lord  Thurlow,  notwithstanding 
his  opinion  in  Whitchurch  v.  Bevis,  said,  in  the  prior 
case  of  Whitbread  v.  Brockhurst,  that  it  should  rather 
seem  that  if  the  defendant  confesses  the  agreemcMit  in 
his  answer,  ])ut  insists  upon  the  statute,  it  would  be 
more  simple  and  conformable  to  reason  to  say,  that  the 
statute  should  be  a  bar  to  the  plaintiff's  claim  {}}) ;  and 
these  opinions  have  been  adopted  by  Lord  Rosslyn  and 
Lord  Eldon  (</) ;  and  Sir  William  Grant  actually  decided, 
that  the  statute  may  be  used  as  a  bar  to  the  relief, 
although  the  agreement  be  admitted  (;•).  It  is  imma- 
terial, he  said,  what  admissions  are  made  by  a  defendant 
insisting  upon  the  benefit  of  the  statute,  for  he  throws 
it  upon  the  plaintiff  to  show  a  complete  written  agree- 
ment ;  and  it  can  no  more  be  thrown  ui)on  the  defendant 
to  sujiply  defects  in  the  agreement,  than  to  supply  the 
want  of  an  agreement. 

1 1 .  Where,  however,  a  defendant  has,  by  answer, 
admitted  the  agreement,  and  submitted  to  perform  it, 
he  cannot,  by  an  answer  to  an  amended  bill,  plead  the 
statute  of  frauds  {s) . 

{o)  Stewart  r.  Careless,  2  Bro.  jiin.  375;  sec  Rondeau  v.  Wyatt, 

C.  C.  564,  565,  cited  ;  Walters  r.  2  II.  Blackst.  63  ;  and  1  Rose,  300. 

Morgan,  2  Cox,  369.  (;•)    Blagden    r.    Bradbear,    12 

{p)  See  1  Bro.  C.  C.  416.  Vcs.  Jan.  464;   see  al^^o  2  Ball  cV 

(y)  Moore  r.  Edwards,  4  Ves.  Beat.  349. 

jun.    23  ;     Cooth    r.   Jackson,    6  (a)    Spurrier    v.    Fitzgerald,    6 

Ves.  jun.  12  ;  How  v. Teed,  15  V'es.  Ves.  jun.  548. 
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12.  If  the  defendant  deny  the  agreement,  he  may  be 
tried  for  perjury ;  but  a  conviction  will  not  enable  equity 
to  decree  a  performance  of  the  agreement  (t)  (I) ;  and 
therefore,  as  the  plaintiff  cannot  avail  himself  in  any 
civil  proceedings  of  the  conviction  of  the  defendant,  he 
is  a  competent  witness  to  prove  the  perjury  {k). 


(t)  Bartlett  v.  Pickersgill,  4 
Burr.  2255 ;  4  East,  577,  n.  (b) ; 
1  Cox,  15.  See  llastel  v.  Hut- 
chinson, 1  Dick.  44,  and  Fell 
V.    Chamberlain,    2    Dick.   484  ; 


Burdon   v.    Browning,    2   Taunt. 
520. 

(m)  The  King  v.  Boston,  4  East, 
572. 


(I)  It  appears  that  tlie  plaintiff  in  Fell  v.  Chamberlain  did  prefer  a 
bill  of  indictment  for  perjury  against  the  defendant;  and  the  Master  of 
the  Rolls  granted  an  order  to  the  six  clerks  to  deliver  the  bill  and 
answer,  interrogatories,  and  depositions  of  witnesses  to  a  solicitor,  in 
order  to  be  produced  at  the  trial.     Reg.  Lib.  A.  1772,  fo.  496. 


SECTION  VII. 
OF  FRAUD  AND  PART  PERFORMANCE. 


1.  Atjreement    in    writing  pj^e- 

vented  by  fraud. 

2.  Part     performance,     parol 

agreement  enforced. 

3.  What  acts    are  a  part  per- 

formance. 

4.  Delivery  of  abstracts  or  the 

like,  not. 

5.  Delivery   of  possession  svf- 

ficient. 

6.  Unless  referable    to  another 

title,    or   wrongfully    ob- 
tained. 

7.  Payment  of  rent,  where  svf- 

jftcient. 


8.  Expenditure  in  improvetnents. 

10.   Payment  of  purchase-ynoney 
insufficient,  semblc. 

16.  Payment  of  auction  duty  in- 

sufficient. 

17.  Acts   done   to   a  mans  own 

prejudice. 

18.  Distinct  lots. 

19.  Where    terms   of   agreement 

are  tincertain. 

29.  Representatives  bound  where 

part  performance. 

30.  W hether  remainderman  bound. 

31.  Issue  directed. 


1 .  There  are  other  cases  taken  out  of  the  statute,  not 
so  much  on  the  piinciple  of  no  danger  of  perjury,  as 
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that  the  statute  was  not  intended  to  create  or  protect 
fraud.  Lord  Keeper  North  appears  to  have  entertained 
a  floating  opinion,  although  he  never  actually  decided 
the  point,  that  if  the  plaintiff  laid  in  his  bill  that  it  was 
part  of  the  agi'eement  that  the  agreement  should  be  put 
into  writing,  it  would  take  the  case  out  of  the  statute  (a). 
In  a  case  before  Lord  Thurlow  (b),  this  doctrine  was 
stated  at  the  bar ;  and  in  answer  to  it,  he  said,  he 
took  that  to  be  a  single  case,  and  to  have  been  over- 
ruled. If  you  interijose  the  medium  of  fraud,  hy  which 
the  agreement  is  jn-evented  from  being  imt  into  ivriting, 
he  agreed  to  it,  otherwise  he  took  Lord  North's  doctrine, 
'  that  if  it  had  l)een  laid  in  the  bill,  that  it  was  a  part 
of  the  agreement  that  it  should  be  put  into  writing,  it 
would  have  done,'  to  be  a  single  decision,  and  contra- 
dicted, though  not  expressly,  yet  by  the  current  of 
opinions. 

2.  So  where  agreements  have  been  carried  partly  into 
execution,  the  Court  \\\W  decree  the  performance  of 
them,  in  order  that  one  side  may  not  take  advantage  of 
the  statute,  to  be  guilty  of  fraud  (c)  (I). 

3.  An  agreement  will  not  be  considered  as  partly 
executed,  unless  the  acts  done  are  such  as  could  be  done 
with  no  other  new  or  design  than  to  perform  the  agree- 
ment ;  or  perhaps,  to  speak  more  correctly,  with  the  view 
of  the  agreement  being  performed ;  and  if  it  do  not 
appear  but  the  acts  done  might  have  been  done  with 

(«)  Hollis  V.  Whitiiij^,  or  Ed-  ib)  Whitchurch  v.  Bevis,  2  Bro. 

wards,   1  Vern.  151.   159;  Leake      C.  C.  5Q5. 

V.  Morrice,  2  Cha.  Ca.  135.  (c)  See  1  Ves.  22 1>  Taylor  r. 

Beech,  1  Ves.  297. 

(I)  The  ground  of  relief  iu  these  cases  is  fraud,  and  that  species  of 
fraud  which  is  conusablc  in  equity  only ;  although  it  seems  that  the 
Court  of  King's  Bench  once  held,  that  wliere  an  agreement  was  partly 
executed,  it  lous  totalhj  out  of  the  statute.     See  1  Bro.  C.  C.  417. 

o  4 
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other  views,  the  agreement  will  not  be  taken  out  of  the 
statute  (d). 

4.  Neither  will  acts  merely  introductory,  or  ancillary 
to  an  agreement,  be  considered  as  a  part-performance, 
although  attended  with  expense.  Therefore,  delivering 
an  abstract,  giving  directions  for  conveyances,  going  to 
view  the  estate,  fixing  upon  an  appraiser  to  value  stock, 
making  valuations,  &c.  (e),  will  not  take  a  parol  agree- 
ment out  of  the  statute. 

5.  But  if  possession  be  delivered  to  the  purchaser,  the 
agreement  will  be  considered  as  in  part  executed  ( /*) ; 
especially  if  he  expend  money  in  building  or  improving 
according  to  the  agreement  (y),  for  the  statute  should 

{(l)  Giinter    v.   Halsey,    Anibl.  case,   2   Stra.   783 ;    Binstead    v. 

586;  Lacon  v.  Mertins,  3  Atk.  1  ;  Coleman,   Bunb.    65  ;    S.  C.  MS. 

and  see  19  Ves.  iun.  479.  i"    ^^^'   verbis',  Barrett  v.  Gome- 

(p)  Clerk  t\  Wright,  1  Atk.  12;  serra,  Bunb.  94;  Lacon   v.  Mer- 

Whitbread  v.  Brockhurst,   1  Bro.  tins,  3  Atk.  1  ;  Wills  r.  Stradlin^, 

C.  C.  412  ;  Cole  r.  White,  1  Bro.  3  Ves.  jun.  378;   Bowers  v.  Cator, 

C.  C.  409,  cited;  Whitchurch  v.  4  Ves.  jun.  91  ;   Denton   v.  Stew- 

Bevis,  2  Bro.  C.  C.  559  ;  Whaley  art,  4th  July  1786,  cited  in  Mr. 

V.   Bagenal,    6  Bro.  P.   C.    645;  Fonbl.  note  to  1  Trea.  Eq.  175(1); 

Cooke    r.   Tombs,    2   Anst.  420;  Gregory  v.  Mighell,  18  Ves.  jun. 

and  see  Cooth  v.  Jackson,  6  Ves.  328  ;    Kine    v.  Balfe,    2    Ball   & 

jun.  12  ;  and   Redding  v.  Wilkes,  Beat.    343  ;    Morphett    v.  Jones, 

3  Bro.  C.  C.  400.  Rolls,  Feb.  1818,  MS.;  1  Swanst. 

(/)  Butcher  v.  Stapely,  1  Vern.  172. 
363;   Pyke  t'.  Williams,   2  Vern.  {(j)  Foxcraft  i'.  Lister,  2  Vern. 

465  ;    Lockey    v.  Lockey,    Free.  456  ;    Gilb.   Eq.    Rep.  4,    cited  ; 

Cha.    518;    Earl    of    Aylesford's  Co        P.  C.  108,  reported  ;   Floyd 

(1)  In  this  case  the  plaintili"  not  only  purchased  the  house,  but  also 
the  furniture,  for  which  she  had  actually  paid  ;  and  it  appears  by  the 
decree,  that  there  was  a  receipt  given  by  the  defendant,  the  contents 
of  which,  however,  are  not  stated  in  the  Registrar's  book.  The 
defendant  positively  denied  the  agreement,  and  insisted  that  the 
plaintiil"  was  only  tenant  at  will.  Reg.  Lib.  A.  1785,  fo.  552,  by  the 
name  of  Denton  r.  Seward;  ibid.  IVI ,  by  the  name  of  Denton  v. 
Stewart. 
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never  be  so  turned,  construed,  or  used,  as  to  protect  or 
be  a  mean  of  fraud  (h). 

6.  Possession,  however,  must  be  delivered  in  part-per- 
formance ;  for  if  the  purchaser  obtain  it  wrongfully,  it 
will  not  avail  him  (/).  And  a  possession  which  can  be 
referred  to  a  title  distinct  from  the  agreement  will  not 
take  a  case  out  of  the  statute.  Therefore,  possession 
l)y  a  tenant  cannot  be  deemed  a  part-performance.  The 
delivery  of  possession,  by  a  person  having  possession,  to 
the  person  claiming  under  the  agreement,  is  a  strong 
and  marked  circumstance  ;  but  a  tenant  of  coiu'se  con- 
tinues in  possession,  unless  he  has  notice  to  quit ;  and 
the  mere  fact  of  his  continuance  in  possession  (which  is 
all  that  can  be  admitted,  for  quo  animo  he  continued  in 
possession,  is  not  a  subject  of  admission)  cannot  weigh 
with  the  Court  (A-). 

7.  But  if  he  pay  an  additional  rent,  although  that  is 
2)er  se  an  equivocal  circumstance  (for  it  may  be  that  he 
shall  hold  only  from  year  to  year,  the  lease  being  ex- 
pired), yet  there  may  be  other  inducements.  If,  there- 
fore, it  be  averred  that  the  landlord  accepted  the  addi- 
tional rent  upon  the  foot  of  the  agreement,  the  ac- 
(^eptance  upon  the  ground  of  the  agreement  will  not 
be  equivocal  at  all.  The  landlord,  in  such  a  case,  must 
ansAver  whether  it  was  accepted  upon  a  holding  from 
}'ear  to  year,  or  any  other  ground  {I). 

8.  If  it  be  part  of  such  a  contract  with  a  tenant  in 
possession,  that  money  shall  be  laid  out,  and  it  is  one  of 

r.  Biicklaiul,  2  Freeni.  268;   Mor-  (/)  Colo  t.  White,  I  Bio.  C.  C. 

timer    v.  Orchard,    2    Wvs.     jun.  409,  citcil. 

24.J;    Toole  v.  Mcdlicott,   1    Ball  {k)  Wills  v.   Sti-afjling-,  3  Ves. 

&  Beatty,  ;39;3.     See  Wheeler  r.  jun.  378  ;  Smith  r.  Turner,  Free. 

D'Esterre,  2   Dow,  3.39;  and  see  Cha.  .3(il,   cited;  Savage  v.  Car- 

19  Ves.  jun.  479.  rol,  1  Ball  &•  Beatty,  265. 

(A)  See  3  Burr.  1919.  (/)  Wills  v.  Strodling-,  ubi  sup. 
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the  considerations  for  granting  the  lease  (the  laying  out 
which  must  be  then  with  the  privity  of  the  landlord),  it 
is  very  strong  to  take  it  out  of  the  statute  (tn).  But  it 
is  necessary  that  the  act  should  unequivocally  refer  to  and 
result  from  the  agreement,  and  be  such  that  the  party 
would  suffer  an  injury  amounting  to  fraud,  by  the  refusal 
to  execute  that  agreement.  Therefore,  where  upon  the 
faith  of  a  promise  of  a  renewal,  a  tenant  rebuilt  a  party- 
wall,  the  agreement  was  held  to  be  within  the  statute. 
The  act  done  was  equivocal :  for  it  would  have  taken 
place  equally  if  there  had  been  no  agreement :  it  was 
such  also  as  easily  admitted  of  compensation,  without 
executing  the  agreement.  The  money  expended  might 
]3e  recovered  from  the  landlord,  if  it  was  by  the  landlord 
that  the  expense  was  to  be  borne  (71). 

9.  In  a  late  case.  Lord  Redesdale  thought  that  it  was 
absolutely  necessary  for  courts  of  equity,  in  these  cases, 
to  make  a  stand,  and  not  carry  the  decisions  farther  (o). 


10.  It  is  generally  understood,  that  payment  of  a  sub- 
stantial part  of  the  purchase-money  will  take  a  parol 
agreement  out  of  the  statute.  How  far  this  opinion  is 
w^ell-founded,  appears  to  be  deserving  of  particular  con- 
sideration. 

1 1 .  There  are  four  cases  in  Tothill,  which  arose  pre- 
viously to  the  statute  of  frauds,  and  appear  to  be  appli- 
cable to  the  point  under  consideration  ;  for  equity,  even 
before  the  statute  of  frauds,  w^ould  not  execute  a  mere 
parol  agreement  not  in  part  performed.  In  the  first 
case  Q?),  which  was  heard  in  the  38th  of  Eliz.  rehef 
was  denied,  "  because  it  was  but  a  preparation  for  an 

(m)  S.  C.  Thompson,  2  Cox,  271. 

(n)  Frame  v.  Dawson,  14  Ves.  (o)  See  2  Scho.  &  Lef.  5. 

jun.  386.     See  Lindsay  r.  Lynch,  (j))  William  v.  Nevil,Toth.  135. 
2  Scho.   &   Lef.    1 ;    O'Reilly  v. 
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action  upon  the  case."  In  the  two  next  cases  (q),  which 
came  on  in  the  9th  of  Jac.  I.,  parol  agreements  were 
enforced,  apparently  on  account  of  the  payment  of  very 
trifling  parts  of  the  purchase-money,  but  the  particular 
circumstances  of  these  cases  do  not  appear.  The  last 
case  reported  in  Tothill  (r)  was  decided  in  the  30tli  of 
Jac.  I.,  and  the  facts  are  distinctly  stated.  The  bill  was 
to  be  relieved  concei-ning  a  promise  to  assure  land  of 
inheritance,  of  which  there  had  not  been  any  execution, 
but  only  55  s.  paid  in  hand,  and  the  bill  was  dismissed. 
This  point  received  a  similar  determination,  in  the  next 
case  on  the  subject  before  the  statute,  which  is  reported 
in  Cha.  Rep.  (.s),  and  was  determined  in  the  15th 
Cha.  II.  So  the  same  doctrine  was  adhered  to  in  a  case 
which  occurred  three  years  afterwards,  and  is  reported 
in  Freeman  {t) ;  for  although  a  parol  agreement  for 
a  house,  with  20  s.  paid,  was  decreed  without  further 
execution  proved,  yet  it  appears  by  the  judgment,  that 
the  relief  would  not  have  been  granted  if  the  defendant, 
the  vendor,  had  demurred  to  the  bill,  which  he  had 
neglected  to  do,  but  had  i)roceeded  to  proof.  The  last 
case  I  have  met  with  previously  to  the  statute,  was 
decided  in  the  21st  Car.  II.  (?/),  and  there  a  parol  agree- 
ment, upon  which  only  20  s.  were  paid,  was  carried  into 
a  specific  execution.  This  case  probably  turned,  like 
the  one  immediately  preceding  it,  on  the  neglect  of  the 
defendants  to  demur  to  the  bill.  It  must  be  admitted, 
that  the  foregoing  decisions  are  not  easily  reconcileable, 
yet  the  result  of  them  clearly  is,  that  payment  of  a  trifling 
part  of  the  purchase-money  was  not  a  part-performance 

(v)  Fernc    v.   Bullock,    Totli.          (5)    Simmons    v.  Cornelius,    1 

20G;  Clark     v.    Ilackwell,    ibid.      Clm.Tlep.I2S. 

228.  (/)  Anon.  2  Frecm.  128. 

(/•)  Miller   v.   Blandist,    Tolli.          (»)  VoU  ;•.  Smith,  3  Cha.  Rep. 

85.  16. 
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of  a  parol  agreement.  Whether  payment  of  a  consi- 
derable sum  would  have  availed  a  purchaser,  does  not 
appear.  In  Toth.  Q)"] ,  a  case  is  thus  stated :  "  Moyl  v. 
Home,  by  reason  200  /.  was  deposited  towards  pay- 
ment, decreed."  This  case  may,  perhaps,  be  deemed  an 
authority  that,  prior  to  the  statute,  the  payment  of  a 
substantial  part  of  the  purchase-money  would  have 
enabled  equity  to  specifically  perform  a  parol  agree- 
ment ;  but  it  certainly  is  too  vague  to  be  relied  on. 

12.  Our  attention  is  now  called  to  the  statute  itself. 
The  clause  relating  to  lands  declares  generally,  that 
no  contract,  not  in  writing,  shall  be  enforced  by  action ; 
there  is  also  a  clause  in  the  act,  which  relates  to  sales 
of  goods,  which  are  declared  to  be  binding  if  something 
is  given  in  earnest  or  part  pa}'ment  to  bind  the  bargain. 

13.  The  first  case  in  the  books,  subsequently  to  the 
statute,  is  in  Freeni.  (d),  where  it  is  stated,  that  a  con- 
tract for  land,  and  a  great  part  of  the  money  paid,  is 
void  since  the  statute  of  frauds  and  perjuries ;  but  the 
party  that  paid  the  money  may,  in  equity  (I),  recover 
back  the  money.  And  for  this  Freeman  states  he  saw 
Sir  William  Jones's  opinion  under  his  hand.  This  was 
about  four  years  after  the  act.  The  next  case  is  Leak 
r.  Morrice  {i/),  which  occurred  in  the  same  year ;  the 
bill  was  to  have  an  agreement  performed  by  the  defen- 
dant ;  which  was,  in  effect,  that  the  defendant  should 
assign  a  term  of  years  in  his  house  and  certain  goods, 
for  two  hundi'ed  guineas,  whereof  he  paid  one  in  hand 
as  earnest  of  the  bargain,  and  three  days  after  nineteen 
guineas  more;  and  part  of  the  bargain  was,  that  it 
should  be  executed  by  writings,  by  a  certain  time.  The 
defendant  pleaded  the  statute  of  frauds,  and  alleged  the 

{x)  1  Frcein.  486.  ca.  664  b.  (ij)  2  Cha.Ca.l35;  1  Dick.  14, 


(1)  At  this  day  it  may  be  recovered  at  law. 
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money  was  only  paid  for  the  lease,  but  confessed  the 
receipt  of  the  twenty  guineas,  and  offered  to  repay  them. 
Lord  Keeper  North  said,  it  was  clear  that  the  defendant 
ought  to  repay  the  money,  but  overruled  the  plea  on 
another  ground.     In  this  case  it  does  not   appear  to 
have  occurred  to  either  the  bar  or  the  court,  that  pay- 
ment of  money  would  take  a  parol  contract  for  lands 
out  of  the   statute.     The  case  of  Alsop  v.  Patten  (z), 
arose   about   fifteen   years  afterwards.     There  a  joint 
lessee  of  a  building  lease  agreed  to  sell  his  moiety  to  the 
other  lessee  for  four  guineas,  and  accepted  a  pair  of 
compasses  in  hand  to  bind  the  bargain.     The  vendor 
pleaded  the  statute  to  a  l)ill  filed  by  the  purchaser  for  a 
performance  in  specie.    Lord  Chancellor  Jefferies  ordered 
him  to  answer,  and  saved  the  benefit  of  the  plea  to  the 
hearing,  as  the  agreement  was,  in  some  part,  executed. 
In  this  case,  imless  there  was  a  part  performance  of  the 
agreement,  independently  of  the  mere  delivery  of  the 
compasses,  it  is  clear  that  the   Court  confounded  the 
section  of  the  statute  by  which  personal  contracts  are 
binding,  if  earnest  is  paid,  with  the  clause  relating  to 
land.  The  next  case  is  Seagood  i\  Meale  (a)  which  arose 
thirty-four  years  after  the  case  of  Alsop  i'.  Patten.    The 
case  was,  that  upon  a  parol  agi'eement  for  sale  of  an 
estate  for  150/.,  a  guinea  was  paid,  and  the  payment  of 
the  guinea  was  agreed  to  be  clearly  of  no  consequence 
in  case  of  an  agreement  touching  lands  or  houses,  the 
payment  of  money  being  only  binding  in  cases  of  con- 
tracts for  goods.     In  this  cjise  we  find  the  doctrine  laid 
down  generally,  that  the  payment  of  money  is  not  a 
part-performance  of  a  parol  agreement  for  lands,   and 
no  distinction  was  taken,  as  seems  sometimes  to  have 
been   thought,  between  the  payment  of  a  substantial 
part  of  the  purchase-money,  and  of  a  trifling  portion. 

(2)   I  Vern.  412.  (a)  Proc.  Cha.  ,060. 
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Then  comes  the  case  of  Lord  Fingal,  or  Lord  Pengal  v. 
Ross,  which  was  decided  by  Lord  Cowper,  in  the  8th  of 
Anne  (b)  (I).  A  agreed  with  B  to  make  him  a  lease 
for  twenty-one  years  of  lands  rendering  rent,  B  paying 
A  1501.  fine.  B  paid  100/.  in  part,  then  A  refused  to 
execute  the  agreement;  and  upon  a  bill  filed  for  a 
specific  performance,  the  agreement  was  held  to  be 
within  the  statute;  but  the  100/.  was  decreed  to  be 
refunded.  The  Lord  Chancellor  said,  the  payment  of 
this  100/.  was  not  such  a  performance  of  the  agreement 
on  one  part,  as  to  decree  an  execution  on  the  other ;  for 
the  statute  of  frauds  makes  one  sort  of  contracts,  viz. 
personal  contracts,  good,  if  any  money  is  paid  in  earnest. 
Now  that  statute  says,  that  no  agreement  concerning 
lands  shall  be  good,  except  it  is  reduced  into  writing ; 
and  therefore,  a  parol  agreement,  as  it  was  in  that  case, 
would  not  be  good  by  giving  money  by  way  of  earnest. 
Thus  far  no  room  is  left  for  doubt;  but  in  Lacon  v. 
Mertins  (c).  Lord  Hardwicke  laid  it  down,  that  paying 
money  had  always  been  considered  as  a  part-perform- 
ance. This,  however,  was  a  mere  dictiim ;  it  was  not 
necessary  to  decide  the  question ;  the  cases  on  the  sub- 
ject were  not  cited ;  and  another  rule  is  laid  down  too 
generally  in  the  same  report.  A  case,  indeed,  is  said 
to  have  been  decided  in  1750  (d),  at  which  time  Lord 
Hardwicke  was  Chancellor,  where  the  bill  was  to  compel 
the  acceptance  of  a  lease  under  a  parol  agreement  upon 
a  fine  of  150/.,  and  16/.  paid  in  part  of  the  same  ;  and 

{b)  2  Eq.  Ca.  Abr.  46.  pi.  12.  (d)  Dickinson  v.  Adams,  4  Ves. 

(c)  3  Atk.  1.  jun.  722,  cited. 

(I)  It  has  been  said,  that  this  case  is  not  to  be  found  in  the  Registrar's 
book.  See  4  Ves.  jun.  721.  The  author  himself  has  searched  tlie  Re- 
gistrar's calendars  for  1709  and  1710  without  success.  The  search  was 
made  under  the  letters  L  (the  plaintiff  being  a  lord)  P  and  F. 
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the  plea  was  overruled,  without  hearing  the  counsel  for 
the  plaintiff,  and  the  decision,  it  is  said,  appears  hy  the 
Registrar's  book  (I).  But  it  does  not  appear  from  this 
statement,  whether  there  was  or  was  not  any  other  act 
of  part-performance ;  and  it  is  a  sufficient  objection  to 
this  decision,  that  the  plaintiff's  counsel  were  not  heard, 
as  no  one  can  deny  that  the  point  was  open  to  argu- 
ment. The  next  case  is  a  recent  one  {e),  in  which  Lord 
Rosslyn  held,  that  the  payment  of  a  small  sum,  as  five 
guineas,  where  the  purchase-money  is  1 00  /.,  would  not 
take  the  case  out  of  the  statute ;  but  he  seemed  clearly 
of  opinion,  that  payment  of  a  considerable  part  of  the 
purchase-money  would  be  sufficient :  and  he  treated  the 
case  of  Lord  Fingal  v.  Ross  as  ill  determined.  How- 
ever, it  was  not  necessary  to  decide  the  question.  The 
opinion  was  clearly  extra-judicial.  In  the  late  case  of 
Coles  V.  Trecothick  (/),  where  the  purchase-money  was 
20,000 1  and  2,000  /.  were  paid  in  part,  the  point  was 
treated  at  the  bar  as  doubtful,  and  the  Court  e\-idently 
declined  gi^^ng  an  opinion  on  the  subject. 

14.  Upon  the  whole,  it  appears  clearly,  that  since 
the  statute  of  frauds,  the  payment  of  a  small  sum  cannot 
be  deemed  a  part-performance.  The  dicta  are  in  favour 
of  a  consideraljlc  sum  being  a  part-performance,  but 
this  construction  is  notauthorized  by  the  statute,  and  it 

(e)  Main  v.  Melbourn,  4  Ves,  (/)  9  Ves.  jun.  234 ;  Ex  parte 

j»n.  720.  Hooper,  1  IVIer.  7. 

(I)  Tlie  author  has  searched  the  Registrar's  calendars  for  1 750,  with 
great  attention,  but  without  success.  He  met  with  only  one  case 
M'here  the  plaintift"'s  name  was  Dickinson,  and  there  the  defendant's 
name  was  Baskerville  ;  and  the  case  is  on  a  diilerent  point.  Reg.  Lib. 
A.  1750,  fol.  545.  Neither  does  a  case  in  the  same  book,  fol.  514,  by 
the  name  of  Davis  v.  Adams,  embrace  the  point  in  question.  The 
search  was  niadc  under  the  letter  A  as  well  as  the  letter  D. — Note, 
the  case  perhaps  turned  on  the  principle  stated  in  page  209,  infra. 
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is  opposed  by  a  case,  in  which  the  contrary  was  decided, 
upon  the  most  convincing  grounds.  On  this  subject. 
Sir  William  Grant's  admirable  judgment  in  Butcher  i\ 
Butcher  ((/),  must  occur  to  every  discerning  mind ;  it 
turns  on  a  subject  so  applicable  to  the  present,  that  his 
arguments,  with  a  slight  alteration,  directly  bear  upon 
it.  To  say  that  a  considerable  share  of  the  purchase- 
money  must  be  given,  is  rather  to  raise  a  question  than 
to  establish  a  rule.  What  is  a  considerable  share,  and 
what  is  a  trifling  sum  ?  Is  it  to  be  judged  of  upon  a 
mere  statement  of  the  sum  paid,  without  reference  to 
the  amount  of  the  purchase-money  ? — If  so,  what  is  the 
sum  that  must  be  given  to  call  for  the  interference  of 
the  Court  ?  What  is  the  limit  of  amount  at  which  it 
ceases  to  be  trifling,  and  begins  to  be  substantial  ?  If 
it  is  to  be  considered  with  reference  to  the  amount  of 
the  purchase-money,  what  is  the  proportion  which  ought 
to  be  paid  ?  Mr.  Booth  also  was  impressed  with  this 
difliculty,  although  his  sentiments  are  not  so  forcibly 
expressed.  Where,  he  asks,  will  you  strike  the  line  ? 
And  who  shall  settle  the  quantum  that  shall  suffice  in 
payment  of  part  of  any  purchase-money,  to  draw  the 
case  out  of  the  statute ;  or  ascertain  \yhat  _  shalf, ,  l^e 
deemed  so  trifling  as  to  leave  the  case,  within  it  (A)?  ,<  ,, 
15.  Since  the  above  observations  were  written,  a  de- 
cision of  Lord  Redesdale's  has  appeared,  in  which  he 
held  clearly  that  payment  of  purchase-money  is  not 
a  part-performance  ;  and  although  his  Lordship  did  not 
advert  to  all  the  cases  on  the  subject,  yet  his  decision 
it  is  to  be  hoped  will  put  the  point  at  rest.  He  said, 
that  it  had  always  been  considered  that  the  payment 
of  money  is  not  to  be  deemed  a  part-performance,  to 
take  a  case  out  of  the  statute.      Seagood  v.  Meale  is 

([/)  9  Ves.  jun.  382.  (/v)   1  Ca.  and  Opin.  136. 
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the  leading  case  on  that  sul)ject :  there  a  guinea  was 
paid  by  way  of  earnest ;  and  it  w^as  agreed  clearly,  that 
that  was  of  no  consequence  in  case  of  an  agreement 
touching  lands.  Now,  if  i)ayment  of  fifty  guineas  would 
take  a  case  out  of  the  statute,  pajnient  of  one  guinea 
would  do  so  equally  ;  for  it  is  i)aid  in  both  cases  as  part- 
payment,  and  no  distin(;tion  can  be  drawn  (i) :  but  the 
great  reason,  he  added,  why  part-payment  does  not  take 
such  an  agreement  out  of  the  statute,  is,  that  the  statute 
has  said,  that  in  another  case,  viz.  with  respect  to 
goods,  it  shall  operate  as  a  part-performance.  And  the 
Courts  have  therefore  considered  this  as  excluding  agree- 
ments for  lands,  because  it  is  to  be  inferred,  that  when 
the  Legislature  said  it  should  bind  in  case  of  goods, 
and  were  silent  as  to  the  case  of  lands,  they  meant  that 
it  should  not  bind  in  the  case  of  lands  (A-). 

16.  But,  even  admitting  that  the  payment  of  pur- 
chase-money may  be  deemed  a  part-performance,  yet 
the  payment  of  the  auction  duty,  however  considerable, 
will  not  enable  the  Court  to  decree  a  specific  per- 
formance of  a  parol  agreement ;  as  the  revenue  laws 
cannot  be  held  to  operate  beyond  their  direct  and  im- 
mediate pur})ose,  to  aflfect  the  ])ropert}'  and  vary  the 
rights  of  the  parties  not  within  the  intention  of  the 
act  (/). 

17.  In  some  cases  it  has  been  decided,  that  acts  done 
by  the  defendant  to  his  own  prejudice,  could  be  made  a 
ground  for  compelling  him  perform  the  agreement :  but 
Sir  William  (jlrant  held  the  contrary,  where  there  is  no 
prejudice    to  the  i)laintiff  (m),  because   the  ground  on 

(i)  See  ace.   Cordage  v.   Cole,  (/)  Biickniaster    -..    Hiinop,    7 

1  Saund.  319.  Ves.    jun.    341  ;     13    \'e^.    jun. 

{k)  Clinan  r.  Cooke,  1  ScJio.  &      4.>r). 
Let    22  ;    and    see    O'Herlihy  r.  (;«)  BuckniaBter  v.  Ilarrop,  vhi 

Hede:es,  ii.  12.3;  14  Ves.  jun.  388.      sup.   See  Haw  kins  ;.  Holmes,  1  P. 
VOL.  I.  P 
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which  the  Court  acts^  is  fraud  in  refusing  to  perform, 
after  performance  by  the  other  party  (n) ;  but  where 
the  defendant  has,  for  instance,  paid  the  auction  duty  or 
purchase-money,  it  is  no  fraud  on  the  vendor,  but  a  loss 
to  himself,  which  ought  not  to  be  made  a  ground  for  a 
specific  performance  against  himself. 

18.  Wliere  a  person  purchases  several  lots  of  an 
estate,  included  in  distinct  articles  of  sale,  a  part-per- 
formance as  to  one  lot  vnW  not  be  deemed  a  part-perform- 
ance as  to  the  other  lots,  and  will  therefore  only  take 
the  agTcement  out  of  the  statute  as  to  the  lot  in  respect 
of  which  there  was  a  part-performance  (o). 


19.  It  may  happen,  that  although  an  agreement  be  in 
part  performed,  yet  the  Court  may  not  be  able  to  ascer- 
tain the  terms,  and  then  it  seems  the  case  will  not  be 
taken  out  of  the  statute.  If,  however,  the  terms  be 
made  out  satisfactorily  to  the  Court,  contrariety  of  evi- 
dence is  not  material  (^9),  and  the  Court  will  use  its 
utmost  endeavours  to  get  at  the  terms  of  the  agreement. 

20.  In  the  case  of  Mortimer  r.  Orchard  (q),  where  a 
parol  agreement  with  two  persons  had  been  in  part 
performed,  the  plaintiff's  witness  proved  an  agreement 
different  from  that  set  up  by  the  bill,  and  the  defendants 
stated  an  agreement  different  from  both.  The  Chan 
cellor  thought  in  strictness  the  bill  ought  to  be  dis- 
missed; but  as  there  had  been  an  execution  of  some 
agreement  between   the   parties,   and  there  were  two 


Wms.  770;  and  see  ^;o5^,  cli.  4,  n.  (o)  Buckmaster    r.    Harrop,    7 

observations  on  Potter  r.  Potter.  Ves.  jun.  341. 

(«)  See  Popham  v.  Eyre,  Lofft,  (p)  See  1  Ves.  221. 

786;    Clinan  v.  Cooke,    1    Scho.  (g)  2  Ves.  jun.  243.     Sec  Lind- 

&    Lef.    22;    and    O'Herlihy    v.  say  i'.  Lynch,  2  Scho,  &  Lef.  1. 
Hedges,  ibid.  123 


WHERE    THE    TERMS    ARE    UNCERTAIN.  211 

defendants  who  proved  the  agreement  set  up  by  their 
answers,  he  decreed  a  specific  performance  of  the  agree- 
ment confessed  by  the  answers. 

21.  In  one  case  where,  upon  the  faith  of  a  parol 
agreement,  a  man  entered  and  built,  it  was  proved  that 
the  defendant  told  the  plaintiff  that  his  word  was  as 
good  as  his  bond,  and  promised  the  plaintiff  a  lease  when 
he  should  have  renewed  his  own  from  his  landlord. 
Lord  Chancellor  Jefferies  said,  that  the  defendant  was 
guilty  of  a  fraud,  and  ought  to  be  punished  for  it ;  and 
so  decreed  a  lease  to  the  plaintiff,  though  the  terms  were 
7in certain.  It  was,  he  said,  in  the  plaintiff's  election  for 
what  time  he  would  hold  it,  and  he  elected  to  hold 
during  the  defendant's  term  at  the  old  rent,  but  the 
plm?itiff  -was  to  pay  costs  (r). 

22.  And  in  a  case  from  Yorkshire,  possession  having 
been  delivered  in  pursuance  of  a  parol  agreement,  and 
a  dispute  arising  upon  the  terms  of  the  agreement, 
Lord  Thurlow  sent  it  to  the  Master,  upon  the  ground  of 
the  possession  being  delivered,  to  inquire  what  the 
agreement  was.  The  difficulty  was  in  ascertaining  what 
the  terms  were.  The  Master  decided  as  well  as  he 
could,  and  then  the  cause  came  on  before  Lord  Rosslyn, 
upon  further  directions,  who  certainly  seemed  to  think 
Lord  Thurlow  had  gone  a  great  away,  and  cither  drove 
them  to  a  compromise,  or  refused  to  go  on  with  the 
decree  upon  the  principle  upon  which  it  was  made  (s). 

23.  Lord  Thurlow,  however,  appears  to  have  formed 
a  settled  opinion  upon  this  point.  For  in  Allen  v 
Bower  (t),  where  he  considered  the  ^\Titten  memoran- 
dum as  evidence  of  a  parol  agreement,  which  was  in 

(;•)  Anon.  5  Vin.  Abr.  5Q3,  pi.  (s)  Anon.  6  Ves.  jun.  470,  cited 

40  ;    and   sec    Anon.  i/j.  522.  pi.      by  Lord  Eldon. 
38.  (/)  .'3  Bio.  C.  C.  149. 
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part  performed  (whether  rightly  or  not  (u)  is  immaterial 
to  the  present  question),  he  directed  the  Master,  who 
had  refused  to  admit  ])arol  evidence^  to  inquire  and  state 
what  the  promise  was,  that  was  mentioned  in  the  memo- 
randum, and  at  what  time  the  promise  was  made,  and 
what  interest  the  tenant  ivas  to  acquire  in  the  ji^'emises 
binder  sach  promise ;  and  the  Master  was  to  be  at  liberty 
to  state  specially  any  particular  circumstances  that 
might  arise  on  such  inquiries,  and  the  parties  were  to 
be  examined  on  interrogatories.  In  consequence  of  this 
order,  evidence  was  received,  which  proved  that  the 
tenant  was  to  hold  during  his  life ;  and  Lord  Thurlow 
decreed  a  lease  to  be  executed  accordingly. 

24.  So  in  a  case  before  Lord  Redesdale,  where  an 
agreement  in  writing  was  held  to  be  within  the  statute, 
because  the  term  for  which  it  was  to  be  granted  was 
not  expressed,  his  Lordship  said,  he  should  have  had 
great  difficulty  if  there  were  e\idence  of  part-perform- 
ance. He  must  have  directed  a  further  incpiiry,  for  the 
party  had  not  suggested  by  his  bill,  that  the  agreement 
was  for  any  specific  term,  and  the  case  stood  both  on 
the  pleadings  and  e^'idence  imperfect  on  that  head  (d) 
And  in  a  late  case  before  Lord  Eldon,  he  thought  the 
Court  must  at  least  endeavour  to  collect,  if  they  can, 
what  are  the  terms  the  parties  have  referred  to  (y). 

25.  But  in  the  case  of  Symondson  v.  Tweed  (^),  it 
was  laid  down,  that  in  all  cases  wherever  the  Court  had 
decreed  a  specific  execution  of  a  parol  agreement,  yet 
the  same  had  been  supported  and  made  out  by  letters  in 
writing,  and  the  'particular  terms  stipulated  therein,  as  a 

[u)  See  1  Sell.  &  Lef.  37.  {y)  Boavdnian  v.  Mostyn,  6  Ves. 

jun.  467. 
(a)  Clinan  »-.  Cooke,  1  Sclio.  &  {z)  Prec.  Cha.  374;   Gilb.  Eq. 

Lef.  22.  Rep.  35. 
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foundation  for  the  decree ;  otherwise  the  Court  would 
never  carry  such  an  a^eement  into  execution.  And  in 
a  case  before  the  late  Lord  xVlvanley,  when  Master  of 
the  Rolls  (a),  he  is  reported  to  have  said,  "  I  admit  my 
opinion  is,  that  the  Court  has  gone  rather  too  far  in 
permitting  part-performance,  and  other  circumstances, 
to  take  cases  out  of  the  statute^  and  then,  unavoidaljly 
perhaps,  after  establishing  the  agreement,  to  admit  parol 
evidence  of  the  contents  of  that  agreement.  As  to  part- 
performance,  it  might  be  evidence  of  some  agreement, 
l)ut  of  what,  it  must  be  left  to  parol  evidence.  I  always 
thought  the  Court  went  a  great  way.  They  ought  not 
to  have  held  it  evidence  of  an  unknown  agreement,  but 
to  have  had  the  money  laid  out  repaid.  It  ought  to 
have  been  a  compensation.  Those  cases  are  very  dis- 
satisfactory. It  was  very  right  to  say,  the  statute  sh(3uld 
not  ])e  an  engine  of  fraud,  therefore  compensation  would 
have  been  very  proper.  They  have,  however,  gone  far- 
ther, saying,  it  was  clear  that  there  was  some  agree- 
ment, and  letting  them  provc*  it;  but  how  does  the 
circumstance  of  having  laid  out  a  great  deal  of  mone}-, 
prove  that  he  is  to  have  a  lease  of  ninety-nine  years  ? 
The  common  sense  of  the'  thing  would  have  been  to 
have  let  them  bring  an  action  for  the  money.  I  should 
pause  upon  such  a  case."  And  Lord  Eldon  has  said, 
tliat  perhaps  if  it  was  res  Integra,  the  soundest  rule 
would  be,  that  if  the  party  leaves  it  uncertain,  the  agi'ee- 
ment  is  not  taken  out  of  the  statute  sufficient!)'  to  admit 
of  its  being  enforced. 

2(>.  In  a  late  case  in  Ireland,  where  after  a  part-per- 
formance of  a  parol  agreement  the  purchaser  died,  and 
there  was  no  evidence  of  the  amount  of  the  price  agreed 
on,  or  of  the  quantity  of  estate  to  hv  conveyed,  Lord 

(«)  Torster  r.  Hale,  3  Nes.  jun.  71'3,  1  V6. 
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Manners  refused  to  grant  a  reference  for  the  purpose  of 
ascertaining  the  terms  of  the  contract.  There  was, 
he  said,  no  evidence  whatever  of  the  terms,  and  the 
reference  was  sought  to  supply  the  entire  absence 
of  this  very  material  part  of  the  case.  Where  there  is 
contradictory  evidence  in  a  case  that  raises  a  doubt  in 
the  mind  of  the  Court ;  that  is  to  say,  where  the  case 
is  fully  proved  by  the  party  on  whom  the  onus  of  proof 
lay,  but  that  proof  shaken  or  rendered  doubtful  by  the 
evidence  on  the  other  side,  there  the  Court  will  direct 
a  reference  or  an  issue  to  ascertain  the  fact ;  but  where 
there  is  no  evidence  whatever,  would  it  not,  he  asked, 
be  introducing  all  the  mischiefs  intended  to  be  guarded 
against  by  the  rules  of  the  Court,  in  not  allowing  evi- 
dence to  be  gone  into  after  publication,  and  holding- 
out  an  opportunity  to  a  party  to  supply  the  defect  by 
fabricated  evidence,  if  he  were  to  direct  such  an  inquiry  ? 
He  therefore  did  not  think  himself  at  liberty  from  the 
evidence  in  the  case  to  direct  the  reference  or  issue 
desired  (b). 

27.  And  in  a  later  case  (c),  a  bill  for  a  specific  per- 
formance was  dismissed  with  costs  because  the  agree- 
ment was  by  parol,  and  although  part  performed,  the 
terms  of  it  could  not  be  made  out  by  reason  of  the 
variance  between  the  witnesses  for  the  plaintiff. 

28.  We  cannot  but  observe  the  growing  reluctance 
manifested  to  carry  parol  agreements  into  execution,  on 
the  ground  of  part-performance,  where  the  terms  do 
not  distinctly  appear ;  and  although,  accordhig  to  many 
authorities,  the  mere  circumstance  of  the  terms  not 
appearing,  or  being  controverted  by  the  parties,  will  not, 
of  itself,  deter  the  Court  from  taking  the  best  measures 

(b)  Savage  r.  Carroll,  1  Ball  &  (c)    He3'nolcls     v.    Waring-^     1 

Beatty,  265.     See  ibid.  404,  550.      You.  U6. 
551. 
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to  ascertain  the  real  terms  (d) ;  yet  the  prevailing 
opinion  requires  the  party  seeking  the  specific  perform- 
ance in  such  a  case  to  show  the  distinct  terms  and 
nature  of  the  contract.  We  may  however  remark, 
that  it  rarely  happens  that  an  agreement  cannot  be 
tUstinctly  proved  where  the  estate  is  sold.  Most  of 
the  cases  on  this  head  have  arisen  on  leases,  where  the 
covenants,  &c.  are  generally  left  open  to  future  consi- 
deration. 

29.  Where  a  parol  agreement  is  so  far  executed  as  to 
entitle  either  of  the  parties  to  require  a  specific  execu- 
tion of  it,  it  will  be  binding  on  the  representatives  of 
the  other  party  in  case  of  his  death,  to  the  same  extent 
as  he  himself  was  bound  by  it  (e). 

30.  In  a  case  before  Lord  Redesdale  (/'),  he  held  tliat 
a  contract  by  a  tenant  for  life  with  a  power  of  leasing,  to 
grant  a  lease  under  his  power,  was  binding  on  the  re- 
mainder-man. In  the  course  of  the  argument,  a  question 
was  put  from  the  bar,  whether,  if  this  had  been  a  case 
of  a  parol  agreement  in  part  performed,  it  could  be  en- 
forced ?  In  answer  to  which.  Lord  Redesdale  ex})ressed 
himself  thus  :  "  That,  I  think,  would  raise  a  very  cUs- 
tinct  question,  a  question  upon  the  statute  of  frauds  ; 
and  perhaps  a  remainder-man  might  be  protected  by 
the  statute,  though  the  tenant  for  life  would  not.  For  the 
party  himself  is  bound  by  a  part-performance  of  a  parol 
agreement,  principally  on  the  ground  of  fraud,  which 
is  personal.  Such  a  ground  could  scarcely  be  made  to 
ai)ply  to  the  case  of  a  remainder-man,  unless  money 
had  been  expended,  and  there  had  been  an  acquiescence 
after  the  remainder  vested,  which  were  held  by  Lord 
Hardwicke,  in  Stiles  r.  Cowper,  3  Atk.  G02,  in  the  case 

(fi)  See    Savage   v.   Carroll,    2  (/)  Shannon   v.  Bradstreet,   1 

Ball  &  Beat.  444.  Scho.  cV   I.ef.  52  ;   Lowe  &•  Swift, 

(c)    Vide  i»J'm,du  4.  2  Ball  &•  Beat.  529. 
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of  an  actual  lease  under  a  power,  but  with  covenants 
not  according  to  the  power,  to  bind  the  remainder-man 
to  grant  a  lease  for  the  same  term  with  covenants  ac- 
cording to  the  power  (^)." 

31.  In  a  case  where  it  was  alleged  on  the  one  side, 
that  under  a  parol  agreement  the  purchase-money  had 
been  paid  and  possession  delivered ;  and  on  the  other, 
that  there  was  no  sale,  but  that  possession  was  delivered 
to  make  a  qualification,  and  the  alleged  purchaser  was 
a  mere  agent,  and  both  the  seller  and  purchaser  were 
dead ;  an  issue  was  directed  whether  the  purchaser  waSj 
at  his  death,  beneficially  entitled  to  the  premises  in 
question  (A). 

32,  These  remarks  may  be  closed  by  observing,  that 
ecjuity  seems  to  have  l)een  guided  by  nearly  the  same 
rules  in  compelling  a  specific  performance  of  parol 
agreements  before  the  statute  (i),  as  have  been  adhered 
to  since  ;  but  still,  the  student  cannot  be  too  cautious  in 
distinguishing  the  cases  which  were  decided  before  the 
statute  h'om  those  decided  subsequentl}'.  INIuch  con- 
fusion has  arisen  from  inattention  to  this  point. 

{ff)  See  2  Sugd.  Pow.  131.  Simmons    v.    Cornelius,    1    Cha* 

{h)  Burkett  r.  Randall,  3  Mer.  Rep.  128;  Anon.  2  Freem.  128; 

466.  Voll  V.  Smith,  3  Cha.  Uep.    16; 

{i)  See  Miller  i .  Blandist,  Totli.  and  see  Marquis  of  Normanby  v. 

85;  William  r.  Nevil,  ibid.  135;  Duke    of   Devonshire,    2   Freem, 

Feme  v.  Bullock,  ibid.  200.  238  ;  217. 

Clark    i:    Hackwell,    ibid.    260; 
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SECTIOxN  VIII. 

OF    THE    ADMISSIBILITY    OF    PAROL    EVIDENCE    TO 
VARY    WRITTEN    INSTRUMENTS. 


1. 

Parol  averments  to  support  a 

28. 

Parol    variations    after    the 

deed. 

contract,    toithout     consi- 

2. 

Parol  addition  rejected. 

deration,  rejected. 

5. 

7, 

So  of  what  passed  upon  the 
treaty. 

1 1 .   Parol  declaration  of  aac- 
tioneer  rejected. 

;j2. 

33. 

Neyative  icords  of  the  statute. 

Where  ivritten  ayreement  cor- 
rect,parol  addition  rejected 
altoyether. 

10. 

U. 
18. 

Parol  addition  also  rejected 

in  equity- 
Or  to  diminish  the  rent. 

Unless    on   behalf  if  a  de- 
fendant in  equity. 

36. 

41. 
42. 

Parol  evidence  oj'  collateral 
matters,  as  taxes,  Sj-c,  re- 
jected. 

Waiver  of  stipulation  for  yood 
title  rejected. 

Contra  in  equity. 

20. 

Where  there  is  fraud. 

43. 

Time    cannot    be    waived    by 

'i\. 

Or  mistake  or  surprise. 

parol  at  law. 

•23. 

But  not  to  explain  the  instru- 

4.';. 

Contra  in  equity. 

ment. 

46. 

Parol    variation     part     per- 

24, 

2.3.    Clowes  V.  Iliipjiuson  con- 

formed enforced  in  equity. 

sidered. 

.jO. 

Result  as  to  parol  variations. 

26, 

27.   Croome  v.   Lediard   cou' 

.31. 

Entire  ayreement  for  realty 

sidered. 

and  personalty. 

Of  this  learning:  ^vr  may  treat  under  three  heads,  1st, 
where  there  is  not  any  ambiguity  in  the  written  instru- 
ment ;  2dly,  where  there  is  an  ambiijuity ;  and,  .'idly, 
where  a  term  of  an  agreement  is  omitted  or  varied  in 
the  written  instrument  by  mistake  or  fraud. — And, 

I .  Prenously  to  the  statute  of  frauds,  })arol  evidence 
mii:;ht  hav(>  been  given  of  eollateral  and  independent 
facts,  which  tended  to  support  a  deed.  Thus,  ahhou2:h 
a  vahiable  consideration  \vas  ahvays  essential  to  the 
\alidit}'  of  a  bargain  and  sale,  yet  llolle  laid  it  down. 
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that  (a)  upon  averment  that  the  deed  was  in  considera- 
tion of  money,  or  other  valuable  consideration  given,  the 
land  should  pass,  because  the  averment  was  consistent 
with  the  deed.  The  same  rule  has  prevailed  since  the 
statute  of  frauds.  Where  in  a  conveyance  28/.  only 
were  stated  to  have  been  received,  parol  evidence  was 
admitted  to  prove  that  2 1,  more  w^ere  actually  paid  (b). 
And  in  a  later  case  parol  evidence  was  received,  that  a 
sum  of  money  was  paid  as  a  premium  in  order  to  con- 
stitute the  relation  of  master  and  apprentice,  although 
no  mention  of  it  was  made  in  the  written  agreement 
entered  into  between  the  parties  (c).  In  all  these  cases 
we  observe,  that  the  evidence  is  not  offered  to  contra- 
dict or  vary  the  agreement,  but  to  ascertain  an  indepen- 
dent fact,  which  is  consistent  with  the  deed,  and  which 
it  is  necessary  to  ascertain,  with  a  view  to  effectuate  the 
real  intention  of  the  parties  (d). 

2.  It  is,  however,  clearly  settled,  that  parol  evidence 
is  not  admissible  to  disannul  and  substantially  vary  a 
written  agreement ;  for,  as  Lord  Hardwicke  observes, 
to  add  anything  to  an  agreement  in  writing  by  admitting 
parol  evidence,  is  not  only  contrary  to  the  statute  of 
frauds  and  perjuries,  but  to  the  rule  of  the  common  law 
before  that  statute  was  in  being  (e). 

3.  Thus,  in  a  leading   case  on  this   subject  (/),   it 

(a)  2  Ro.  Abr.  786.  (N.)  pi.  1 ;  383 ;  and  see  Tinney  r.  Tinney, 

and  see  1  Rep.  176,  a.  3  Atk.   8;   Binstead  v.  Coleman, 

(fj)  Rex  r.  the   Inhabitants  of  Bunb.    65  ;    Hogg    v.  Snaith,     1 

Scammonden,  8  Term  Rep.  474.  Taunt.  347. 

(c)  Rex  V.  the   Inhabitants    of  (/)  Meres  r.  Ansell,   3  Wils. 

Laindon,  8  Term  Rep.  379 ;  and  275;  and    see    Mease  v.   Mease, 

see  2  Cha.  Ca.  143  ;  TuU  v.  Par-  Cowp.47  ;  Lofft,  457;  Cuffr.  Penn, 

lett,  1  Mood.  &  Malk.  472.  1  Man.   &  Sehv.   21  ;   Greaves  r. 

(fZ)  Rex  V.  Inhabitants  of  AVick-  Ashlin,  3  Camp.  Ca.  426  ;   Hope  v. 

ham,  2  Adol.  &  Ell.  517.  Atkins,  1  Price,  143. 

(e)  Parteriche  v.  Powlet,  2  Atk. 
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appeared  that  by  an  agreement  in  writing,  the  grass  and 
vesture  of  hay  from  off  a  close  of  land,  called  Boreham 
Meadow,  were  to  be  taken  by  one  Ansell.  The  sub- 
scribing witness  to  the  agreement  proved  the  written 
agreement,  and  he  and  another  person  deposed,  that  it 
was  at  the  same  time  (when  the  written  agreement  was 
made)  agreed  by  the  parties  by  parol,  that  Ansell  should 
not  only  have  the  hay  from  off  Boreham  Meadow,  but 
also  the  possession  of  the  soil  and  produce  of  that  and 
another  close  of  land.  The  cause  was  tried  at  nisi  ^mus 
before  Lord  Mansfield,  who  admitted  the  endence,  and 
afterwards  reported  that  he  was  not  dissatisfied  with  the 
verdict  in  conseciuence  of  it.  But  Lord  Chief  Justice 
De  Grey,  and  the  other  Judges  of  the  Court  of  Common 
Pleas,  held  decidedly,  that  the  evidence  was  totall}'  in- 
admissible, as  it  annulled  and  substantiall}'^  altered  and 
impugned  the  written  agreement. 

4.  So  in  Preston  i'  Merceau  {g),  by  an  agreement  in 
writing  a  house  was  let  at  26 1,  a  year ;  and  the  landlord 
attempted  to  show,  by  parol  evidence,  that  the  tenant 
had  agreed  to  pay  the  ground-rent  for  the  house  to  the 
original  landlord,  over  and  above  the  26  /.  a  year ;  but 
the  Court  of  Common  Pleas  rejected  the  evidence. 

5.  In  a  late  case  in  the  King's  Bench,  the  Chief  Jus- 
tice, in  delivering  the  opinion  of  the  Court,  observed, 
that  by  the  general  rules  of  the  common  law,  if  there  be 
a  contract  which  has  been  reduced  into  writing,  verbal 
evidence  is  not  allowed  to  be  given  of  what  passed  be- 
tween the  parties  either  before  the  written  instrument 
was  made,  or  during  the  time  that  it  was  in  a  state  of 
preparation,  so  as  to  add  to  or  subtract  from,  or  in  any 
manner  to  vary  or  (pialify  the  WTitten  contract.  But 
after  the  agi'cement  has  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it, 

{<j)  2  Blackst.  1249. 
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by  a  new  contract  not  in  writing,  either  altogether  to 
waive,  dissolve,  or  annul  the  former  agreement,  or  in 
any  manner  to  add  to  or  subtract  from,  or  vary  or 
qualify  the  terms  of  it,  and  thus  to  make  a  new  contract, 
which  is  to  be  proved  partly  by  the  written  agreement, 
and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  what  will  be  thus  left  of  the  written  agreement  {h). 
But  this  refers  only  to  an  agreement  at  common  law. 

6.  And  in  an  earlier  case  (/),  the  Lord  Chief  Baron 
observed,  that  the  foundation  of  the  rules  for  rejecting 
parol  evidence  is  in  tlie  general  rules  of  evidence,  in 
which  writing  stands  higher  in  the  scale  than  parol 
testimony,  and  when  treaties  are  reduced  into  writing, 
such  writing  is  taken  to  express  the  ultimate  sense  of 
the  parties,  and  is  to  speak  for  itself.  Indeed,  nothing 
was  so  familiar  as  this  idea.  At  iim  prius,  where  an 
agreement  is  spoken  of,  the  first  question  always  asked 
is,  whether  the  agreement  is  in  writing ;  if  so,  there  is 
an  end  of  all  parol  evidence ;  for  when  parties  express 
their  meaning  with  solemnity,  that  is  very  proper  to  be 
taken  as  their  final  sense  of  the  agreement.  In  the  case 
of  a  contract  respecting  land,  this  general  idea  receives 
weight  from  the  circumstance  that  you  cannot  contract 
at  ail  on  that  subject  but  in  writing,  and  that  therefore 
is  a  further  reason  for  rejecting  the  parol  evidence.  In 
this  way  only  is  the  statute  of  frauds  material,  for  the 
foundation  and  bottom  of  the  objection  is  in  the  general 
rules  of  evidence.  He  took  the  rule  to  apply  in  every 
case  where  the  question  is,  what  is  the  agreement? 

7-  And  upon  the  general  rule  of  law,  independently 
of  the  statute  of  frauds,  it  has  been  determined  that 
verbal  declarations   by  an  auctioneer  in   the  auction- 

{h)  Goss    V.    Lord    Nugent,    2  (i)  Davis  r.  Syiuonds,    1  Cox, 

Nev.  &  Man.  33,  34,  sed  qu.  the      402. 
latter  part;  see  pi.  \9,po6t. 
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room,  contrary  to  the  printed  conditions  of  sale,  are  in- 
admissi])le  as  evidence,  unless  perhaps  the  purchaser  has 
particular  personal  information  given  him  of  the  mistake 
in  the  particulars  (A*) . 

8.  In  a  late  case  (/),  upon  the  sale  of  timber  by  a 
written  particular,  which  was  silent  as  to  the  quantity, 
it  was  attempted  to  show,  that  the  auctioneer  verbally 
warranted  the  quantity  to  be  eighty  tons,  and  it  was 
insisted  that  this  evidence  was  admissible,  because  it  did 
not  contradict  the  particular,  but  merely  supplied  its 
defect  in  not  stating  the  quantity.  But  it  was  held  that 
the  evidence  was  not  admissible.  Lord  Ellenborough 
said,  that  the  purchaser  ought  to  have  had  it  reduced 
into  writing  at  the  time,  if  the  representation  then  made 
as  to  the  quantity  swayed  him  to  bid  for  the  lot.  If 
the  parol  evidence  were  admissible  in  this  case,  he  knew 
of  no  instance  where  a  i)arty  might  not,  by  parol  testi- 
mony, superadd  any  term  to  a  written  agreement,  which 
would  be  setting  aside  all  wTitten  contracts,  and  ren- 
dering them  of  no  effect.  There  was  no  doubt,  he 
added,  that  the  warrant}'  as  to  the  quantity  of  timber 
would  not  vary  the  agreement  contained  in  the  written 
conthtions  of  sale. 

9.  So,  since  the  Act  of  Parliament  for  altering  the 
style,  a  demise  from  Michaelmas  must  l)e  taken  to  be 
from  new  Michaelmas,  and  i)arol  evidence  cannot  1)e 
admitted  to  show  that  the  parties  intended  it  to  com- 
mence at  old  Michaelmas  {m),  unless  the  demise  is  Ijy 
parol  {ii). 

(70    Oiinnis    ?'.    Erhart,     I    H.  (/)    Powell    r.    Edmunds,     1-2 

Blackst.  289.     See   13  Ves.  jmi.  East,  6 ;  Jones  r.  Edney,  3  Camp. 

471 ,  and  infra  ;  and  Fife  ;•.  Clay-  Ca.  285. 

ton,  13  Ves.  jun.  .')4G  ;   Iligj^inson  [m]  Doe  t.  Lea,  11  East,  312.. 

V.    Clowes,     15   Ves.   jun.    5Hi  ;  (»)  Doe  v.  Benson,  4  Barn,  & 

supra,  p.  40.  Aid.  588. 
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10.  The  rules  of  evidence  are  universally  the  same  in 
courts  of  law  and  equity.  Therefore  parol  evidence, 
which  goes  to  substantially  alter  a  written  agreement, 
cannot  be  received  in  a  court  of  equity  any  more  than 
in  a  court  of  law  (o). 

11.  Thus  in  the  case  of  Lawson  v.  Laude  (p),  a  bill 
was  brought  to  carry  into  execution  an  agreement  be- 
tween the  plaintiff  and  defendant,  for  granting  to  the 
defendant  a  lease  of  a  farm.  The  defendant  objected 
to  execute  the  lease,  because  some  land,  called  Oxlane, 
agreed  to  be  demised,  was  left  out  of  the  lease.  The 
plaintiff'  offered  evidence  to  prove,  that  it  was  left  out 
by  the  particular  and  joint  direction  of  the  plaintiff  and 
defendant.  Sir  Thomas  Clarke  held  the  evidence  to  be 
in  direct  contradiction  to  the  statute  of  frauds,  and 
therefore  dismissed  the  bill. 

12.  So  in  a  case  before  Lord  Bathurst  (//),  the  bill 
was  filed  for  an  injunction  to  stay  proceedings  at  law 
for  a  breach  of  covenant,  in  not  assigning  all  the  pre- 
mises, which  the  defendant  insisted,  by  an  agreement 
in  writing,  and  a  lease  in  pursuance  of  it,  were  to  be 
assigned.  The  plaintiff  stated  by  his  bill,  that  though 
the  agreement  was  for  all  the  premises,  yet  the  de- 
fendant, at  the  time  of  the  execution  of  the  lease,  agreed 
that  three  pieces  of  land  should  be  excepted,  and  the 
plaintiff  examined  several  witnesses  to  prove  the  fact, 
which  they  did ;  but  the  defendant  by  his  answer  denied 
the  fact,  and  insisted  upon  the  extent  of  the  written 
agreement ;  and  the  parol  evidence  being  objected  to  at 
the  hearing,  it  was  not  permitted  to  be  read. 

13.  Neither  can  it  be  proved  by  parol  evidence  that 

(o)  See  3  Wils.  276 ;  and  see  484.     I  could  not  meet  with  tJie 

Foot  V.  Salway,  2  Cha.  Ca.  142.  facts  in  the  llegistrar's  book  ;  see 

(/;)  1  Dick.  346.  Reg.  Lib.  A,  1772,  fol.  1.  496. 
(r/)  Fell  t'.  Chamberlain,  2  Dick. 
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an  agreement  to  sell  to  two  jointly,  was  really  a  con- 
tract with  one  only,  and  the  other  was  to  have  a  security 
for  the  money  he  might  advance ;  for  that  would  con- 
tradict the  written  agreement  (?•). 

14.  And  in  an  important  case  before  Lord  Eldon  (.v), 
he  refused  to  execute  an  agreement  with  a  variation 
attempted  to  be  introduced  by  parol,  on  the  ground  of 
mistake,  or  at  least  of  surprise,  which  was  denied  by  the 
answer.  So  in  the  late  case  of  Woollam  v.  Hearn  (f), 
where  a  specific  performance  was  sought  of  an  agree- 
ment for  a  lease,  at  a  less  rent  than  that  mentioned  in 
the  agreement,  which  variation  was  introduced  by  parol, 
on  the  ground  of  fraud  and  misrepresentation  in  the 
landlord ;  the  evidence  was  read  without  prejudice,  and 
the  Master  of  the  Rolls  thought  it  made  out  the  plain- 
tiff's case ;  but  his  Honor  held  himself  bound  by  the 
authorities,  and  accordingly  rejected  the  evidence,  and 
dismissed  the  bill.  And  this  doctrine  has  been  distinctly 
recognized  by  Lord  Redesdale  (?/). 

15.  So  verbal  declarations,  in  opposition  to  printed 
conditions  of  sale,  are  inadmissible  as  evidence  in  equity 
as  well  as  at  law  {.v) . 

1().  And  if  a  material  term  be  added  by  one  party  to 
a  written  agreement  after  its  execution,  he  destroys  liis 
own  rights  under  the  instrument.  But  although  this 
doctrine  has  been  referred  to  the  statute  of  frauds,  yet 
it  seems  rather  to  depend  on  the  principles  of  the  com- 
mon law  (//). 

(;•)  Davis  v.  Symnnds^   1  Cox,  (.r)  Jenkinson  r.  Pepys,  G  Ves. 

402.  jun.    330,    cited;    15    Vos.   jun. 

(s)    Marquis   of    Townsend    r.  521;   1  Ves.  &  Bca.  528 ;  see  15 

StangToom,  G  Ves.  jun,  328.    See  Ves.  jun.  171.  546  ;  Higginson  r. 

1  Ves.  &  Bea.  52G,  527.  Clowes,  15  Vos.  jun.  516. 

(/)  7  Ves.  jun.  211.  (y)  Powell  v.  Divott,   15  East, 

(«)  1  Scho.  k  Lef.  39.  29. 
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17.  In  the  late  case  of  Besant  i\  Richards  (z),  where 
the  purchaser  was  plaintiff,  the  contract  described  the 
property  as  held  by  one  Watson,  and  the  sale  was  to  be 
completed  at  Michaelmas.  Watson  held  an  agreement 
for  a  lease  for  ten  years,  but  the  seller  represented  to 
the  purchaser  that  this  agreement  was  void,  and  that  he 
had  served  Watson  with  notice  to  quit  at  Michaelmas, 
and  that  he  would  give  possession  at  that  time.  The 
tenant  refused  to  quit,  and  the  Master  of  the  Rolls  held 
that  the  purchaser  ought  not  to  be  bound  by  the  agree- 
ment, purchasing  as  he  did  on  the  faith  of  that  repre- 
sentation. He  w^as  entitled  to  be  released  from  the 
agreement  altogether,  or  if  he  chose  he  might  perform 
it  and  have  compensation,  and  the  plaintiff  electing  to 
take  the  agreement  with  a  compensation,  a  decree  was 
made  accordingly  ;  but  it  seems  difficult  to  sustain  this 
decision  consistently  with  the  authorities,  although  there 
might  have  been  sufficient  ground  to  have  released  the 
purchaser  altogether. 

18.  But  when  equity  is  called  upon  to  exerjcise  its 
peculiar  jurisdiction,  by  decreeing  ,  a ,  specjiiic  ;p^rf"orm- 
ance,  the  part^  to  be  chan/ed is Xo^b^ let  wi\\o  show,  tjiat, 
under  the  circumstances,  the  plaintiff  is  npt  entitled  to 
have  tjie  agreement  specifically  performed  («). 

19.  For  the  ruleappHes  no,  furtlier  than  this  precise 
question,  What  is  the  agreement  ?  Where  the  question  is, 
what  were  the  collateral  circumstances  attending  the 
agreement  ?  they  may  be  proved  by  parol  evidence.  If 
any  of  these  collateral  circumstances  are  reduced  into 
WTiting,  the  same  rule  applies  to  them  as  to  the  original 
agreement ;  but  if  not,  both  at  law  and  in  equity  such 
collateral  circumstances  may  be  proved  by  parol;  for 
example,   duress  at  law,   fraud  and  circumvention  in 

(2)  1  Tamlyn   509.  -  («)  See  7  Yes.  jun.  219. 
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equity.  When  it  it  said  that  parol  evidence  shall  not 
affect  written  instruments,  the  vice  of  the  argument 
turns  upon  the  use  of  the  word  "  affect ;"  for  if  it  means 
to  vary  it,  it  is  true,  and  if  it  is  to  he  carried  beyond  that 
meaning  it  is  not  true  ;  there  is  nothing  so  clear  as  the 
jurisdiction  of  the  court  to  off'ect  a  written  instrument 
by  parol  testimony :  the  courts  of  law^  do  it  every  da}% 
and  in  truth  set  them  aside  ;  courts  of  equity  do  it  on 
other  grounds,  and  take  a  larger  field  {h). 

20.  Therefore  a  defendant  resisting  a  specific  per- 
formance of  an  agreement,  may  prove  by  parol  evidence, 
that  by  fraud  the  written  agreement  does  not  contain 
the  real  terms  {c).  Such  evidence  was  admitted  by  Lord 
Hardwicke  in  Joynes  v.  Statham  {d) ;  and  in  the  case  of 
WooUam  r.  Hearn  (f),  before  cited,  the  Master  of  the 
Rolls  said,  that  if  it  liad  ])een  a  bill  brought  by  the  de- 
fendant for  a  specitic  performance,  he  should  have  been 
bound  by  the  decisions  to  admit  the  parol  e\  idence,  and 
to  refuse  a  specific  performance. 

21.  So  Lord  Hardwicke  admitted,  that  an  omission 
by  mistake  or  surprise,  would  let  in  the  evidence  as  well 
as  fraud ;  and  Lord  Eldon  actuall}-  admitted  parol  evi- 
dence of  suri)rise,  as  a  defence  to  a  bill  seeking  a  i)er- 
formance  in  specie;  but  he  said,  that  those  producing 
evidence  of  mistake  or  surprise,  in  opposition  to  a  specific 
performance,  undertake  a  case  of  great  difficult  v  ( /). 
In  a  later  case,  the  Master  of  the  Rolls  admitted  parol 
evidence  on  behalf  of  a  defendant,  to  show  a  parol  pro- 
mise at  the  time  of  signing  the  agreement  to  varv  the 

(/;)  Per  \A.  C.  I'.aion,  Davis  r.  see  Wulkor  f.  Walker,  2  Atk.  98  ; 
Syinonds,  1  Cox,   10,3.  407.  and  see  G  Vcs.  jun.  334,  n. 

{(1)  3  Atk.  388. 
(c)  See  t]jo   rases  ritod   infra,  (e)  7  \'es.  jun.  Oil. 

as   to    discliarg>ing    or    varyiiit;-    a  ( /)   Marquis  of  Townsliond   c. 

written   acreeuient  by  |)arol  ;   aiirl       Stantrroom,  G  W's.  jun.  3"28. 
VOL.   I.  Q 
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terms  of  it,  and  upon  the  evidence  he  dismissed  the  biH 
for  a  specific  performance  of  the  written  agreement  {g). 

22.  So  where  by  the  mistake  of  the  soKcitor  the  agree- 
ment only  required  the  purchaser  to  bear  the  expense 
of  the  conveyance,  whereas  the  real  agreement  was,  that 
he  should  also  bear  the  expense  of  making  out  the 
title,  the  Master  of  the  Rolls  admitted  parol  evidence 
of  the  real  agreement  and  of  the  mistake ;  and  upon  the 
strength  of  it,  his  Honor  gave  the  plaintiff,  the  purchaser, 
his  option  to  have  his  bill,  which  was  for  a  specific  per- 
formance according  to  the  terms  of  the  written  agree- 
ment, dismissed,  or  to  have  the  agreement  performed  in 
the  way  contended  for  by  the  seller  {h). 

23.  But  in  a  case  before  Sir  W.  Grant,  where  an 
estate  was  sold  in  lots,  and  at  the  end  of.  some  of 
the  lots  only  it  was  stated  that  the  timber  was  to 
be  taken  at  a  valuation,  but  there  was  a  general  con- 
dition that  the  timber  should  be  paid  for ;  the  seller's 
bill  for  a  specific  performance,  requiring  the  purchaser 
of  several  lots  to  pay  for  all  the  timber,  was  dismissed, 
and  parol  evidence  of  the  declaration  of  the  auctioneer 
that  the  timber  on  all  the  lots  was  to  be  paid  for,  was 
of  course  rejected.  But  the  Master  of  the  Rolls  said  he 
desired  not  to  be  understood  as  delivering  any  opinion 
whether,  supposing  these  plaintiffs  had  been  defendants, 
the  evidence  would  or  would  not  be  admissible,  but 
his  opinion  was,  that  clearly  upon  the  part  of  a  plaintiff 
seeking  performance,  it  could  not  be  received  (i).  The 
purchaser   then  filed   a  bill   against  the   seller  for   a 

(</)  Cla)ke   t.  Grant,   14  Ves.  Lord  William  Gordon  v.  Marquis 

jun.   519;    and  see   15  Ves.  jun.  of  Hertford,  2  Madd.  106;  Gar- 

523.  rard  v.  Girling,   1  Wils.  Ch.  Cas. 

(/i)   Ranisbottom  v.  Gosden,    1  4G0  ;  2  Swanst.  244. 

Ves.  &  Beam.    165.     See    Flood  {i)    Higginson    v.    Clowes,     15 

V.  Finlay,    2   r.;ill  &:  Beatty,    9;  Ves.  jun.  51G. 
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specific  performance,  according  to  his  construction  that 
he  was  to  pay  for  the  timber  on  the  lots  only  to  which 
a  stipulation  to  that  effect  was  added.  The  seller,  as 
defendant,  offered  parol  evidence  of  the  declaration  by 
the  auctioneer.  The  Vice -Chancellor,  Sir  T.  Plumer, 
agreed  that  fraud  would  let  in  the  evidence  as  a  de- 
fence. He  added,  that  upon  clear  evidence  of  mis- 
take or  surprise,  that  the  parties  did  not  understand 
each  other,  it  is  introduced,  not  to  explain  or  alter  the 
agreement,  but,  consistently  with  its  terms,  to  show  cir- 
cumstances of  mistake  or  surprise,  making  a  specific 
performance,  as  in  the  case  of  fraud,  unjust,  and  there- 
fore not  conformable  to  the  principles  upon  which  a 
court  of  equity  exercises  this  jurisdiction.  There  was, 
however,  considerable  difficulty  in  the  application  of 
evidence  under  this  head,  calling  for  great  caution,  par- 
ticularly upon  sales  by  auction,  least  under  this  idea  of 
introducing  evidence  of  mistake,  the  rulc^  should  be 
relaxed,  by  letting  it  in  to  explain,  alter,  contradict,  and 
in  effect,  get  rid  of  a  written  agreement.  In  sales  by 
auction,  the  real  object,  he  said,  of  introducing  decla- 
rations by  auctioneers  or  other  persons,  is  to  explain, 
alter,  or  contradict  the  written  agreement,  in  effect  to 
su])stitute  another  contract;  and,  independent  of  au- 
thority, he  should  be  much  disposed  to  reject  such 
declarations,  as  open  to  all  the  mischief  against  which 
the  statute  was  directed,  and  also  violating  the  rule  of 
law  which  prevailed  previously,  ivhcther  offered  hi/  a 
plaintiff  seeliinf/  a  performance,  or  hy  a  defendant  to  f)et 
rid  of  the  contract,  a  distinction  which  it  was  difficult  to 
adopt,  where  the  evidence  is  introduced  to  show  that 
the  writing  purporting  to  be  a  contract  is  not  the  con- 
tract ;  that  there  is  no  contract  between  them  if  that 
which  was  proved  by  parol  did  not  make  a  part  of  it. 
That  does  not  dei)end  upon  the  principle  on  which  a 

Q  2 
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defendant  is  permitted  to  show  fraud,  mistake,  or  sur- 
prise, collateral  to  and  independent  of  the  written  con- 
tract, the  object  in  the  other  case  being  to  get  rid  of 
the  contract  by  explaining  it  away.  He  did  not  recol- 
lect any  instance  that  evidence  offered  in  that  view  had 
been  received,  but  there  were  cases  in  which  it  had 
been  rejected ;  and  he  referred  to  Jenkinson  v.  Pepys, 
without  noticing  the  distinction  that  there  the  parol 
evidence  was  offered  by  the  plaintiff,  and  admitted  that 
in  Ramsbottom  v.  Gosden  the  parol  evidence  seemed  to 
have  had  the  effect,  in  some  degree,  of  altering  the 
written  contract ;  but  if  the  evidence  there  offered 
could  fairly  be  brought  under  the  head  of  mistake,  that 
did  not  infringe  upon  the  principle  that  parol  evidence 
of  fraud,  mistake,  or  surprise,  might  be  received  as  a 
defence.  But  no  authority  having  decided  that  evidence 
could  be  received,  except  upon  one  of  those  grounds, 
and  the  declarations  in  this  case  being  offered  where  the 
parties  had  contracted  in  writing  upon  a  subject  dis- 
tinctly adverted  to  in  their  written  contract,  which  made 
a  provision  for  it  (whether  explicit  and  satisfactory 
was  not  material),  the  evidence  of  these  declarations, 
he  said,  must  be  rejected,  because  there  was  no  fraud, 
mistake,  or  surprise,  and  the  evidence  was  offered  to 
contradict,  explain,  or  vary  the  written  contract  {k). 

24.  This  judgment  does  not  seem  to  be  warranted 
by  the  principles  of  the  Court.  It  is  manifest  that  the 
learned  judge  was  disposed  to  overrule  the  settled  distinc- 
tion. It  is  not  necessary,  in  order  to  render  the  evidence 
admissible,  that  its  object  should  be  to  show  fraud,  mis- 
take, or  surprise,  collateral  to  or  independent  of  the 
written  contract,  although  that  usually  is  its  tendency  ; 

(/!■)  Clowes  V.  Higginson,  1  Ves.  &  Bea^  .524  ;  see  and  consider 
Croonw  V.  Lediard,  2  My.  &  Kee.  251. 
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but  the  evidence  is  aclmissil^le  where,  by  way  of  defence, 
the  object  is  to  get  rid  of  the  contract,  by  showing  that 
it  is  not  the  contract  really  entered  into  by  the  parties, 
although  where,  even  as  a  defence,  the  evidence  is  used 
to  show  that  the  terms  of  the  contract  are  not  the 
real  ones,  the  evidence,  when  admitted,  must  be  very 
powerful  to  induce  the  Court  to  believe  that  the  terms 
expressed  are  not  the  real  ones.  In  Ramsbotton  v, 
Gosden,  as  the  contract  was  silent  as  to  the  expense  of 
making  out  the  title,  that  of  course  would  have  fallen 
on  the  vendor  ;  but  that  was  a  mistake,  and  contrary 
to  the  real  contract,  and  parol  evidence  really  to  con- 
tradict the  written  agreement  on  this  head  was  admitted 
as  a  defence. 

25.  So  where  lands,  which  upon  admeasurement  did 
not  contain  thirty-six  acres,  were  described  in  a  particu- 
lar to  contain  forty-one  acres  1)y  estimation,  were  the 
same  more  or  less,  and  the  purchaser  in  answer  to  a 
bill  for  a  specific  performance  set  up  parol  declarations 
of  the  auctioneer  that  he  sold  it  for  forty -one  acres,  and 
if  it  \vag  less,  an  al)atement  should  be  made,  the  Mas- 
ter of  the  Rolls,  Sir  W.  Grant,  admitted  the  evidence 
and  dismissed  the  bill,  because  after  such  a  declaration 
made  l)y  the  auctioneer,  it  was  fraudulent  and  imiair  in 
the  seller  to  insist  upon  the  execution  of  the  contract, 
not  giving  the  defendant  the  ])enefit  of  that  declara- 
tion (/).  And  yet  the  sul)ject  was  distinctly  adverted  to 
in  the  Nvritten  contract,  and  indeed  the  i)rovision  was 
free  from  ambiguity,  and  the  parol  evidence  cuiifra- 
(I'icted  it ;  whereas,  in  Clowes  v.  Higginson,  there  was 
an  ambiguity — two  statements,  which  might  b(;  con- 
sidered at  variance  with  lacli  other — which  the  parol 
evidence  would   have    c.rphnned.     The   evidence,  it  is 

(/)  Wincli  r.  Winclicstcr,  1  Vos.  <S:  Benin.  375. 
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submitted,  in  the  latter  case,  was  admissible  in  equity 
as  a  defence,  simply  on  the  ground  that  the  plaintiff, 
who  ought  to  come  into  equity  with  clean  hands,  sought 
to  commit  a  fraud  in  evading  to  pay  for  the  timber, 
although  the  auctioneer  declared  that  it  was  to  be  paid 
for. 

26.  Yet  in  a  later  case  (m),  where  there  was  a  con- 
tract by  each  of  two  persons  to  buy  an  estate  of  each 
other,  both  estates  to  be  valued  by  the  same  person, 
and  both  purchases  to  be  completed  on  the  same  day ; 
the  case  was  a  peculiar  one,  but  it  was  decided  that  the 
contracts  were  distinct,  although  contained  in  the  same 
paper,  and  notwithstanding  the  difference  between 
having  to  pay  for  one  estate  with  the  price  of  another, 
and  having  to  retain  your  own  estate  and  yet  to  pay  for 
another ;  and  it  was  held  by  the  Master  of  the  Rolls, 
Sir  John  Leach,  that  no  evidence  aliunde  could  be  re- 
ceived to  give  a  construction  to  the  agreement  contrary 
to  the  plain  import  of  those  expressions,  and  he  there- 
fore rejected  evidence  tendered  by  the  defendant  to 
show  that  the  real  intention  was  to  exchange  the  estates ; 
and  Lord  Chancellor  Brougham,  upon  appeal,  without 
hearing  the  respondent's  counsel,  affirmed  the  decree. 
Parol  evidence  of  matter  collateral  to  the  agree- 
ment might,  he  said,  be  received ;  but  no  evidence  of 
matter  dehors  was  admissible  to  alter  the  terms  and 
substance  of  the  contract.  In  the  present  case,  the 
purpose  for  which  the  parol  CAddence  was  tendered  on 
the  part  of  the  defendant  was,  not  to  enforce  a  col- 
lateral stipulation,  but  to  show  that  the  transaction  was 
conducted  on  the  basis  of  an  exchange,  a  circumstance 
which,  if  true,  was  totally  at  variance  with  the  language 
and  plain  import  of  the  instrument.     Nothing  could  be 

(to)  Croome  v.  Lediard,  2  Myl.  &  Kee.  251. 
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more  dangerous  than  to  admit  such  evidence,  for,  if  the 
agreement  between  the  parties  were  in  fact  conducted 
upon  the  basis  of  an  exchange,  why  was  the  instrument 
so  drawn  as  to  suppress  the  real  nature  of  the  trans- 
action ? 

27.  The  decision  in  the  above  case  w^as  probably  well 
founded,  although  it  is  not  perhaps  altogether  placed 
upon  the  true  grounds.  The  evidence,  it  is  submitted, 
was  inadmissible,  not  because  it  was  not  to  enforce  a 
collateral  stipulation,  but  because  it  cUd  not  prove 
that  by  fraud,  mistake,  or  surprise,  the  agreement  did 
not  state  the  alleged  real  contract,  viz.,  for  an  exchange 
between  the  parties.  The  defendant  was  an  attorney, 
and  fraud  was  not  alleged,  nor  indeed  was  mistake  or 
surprise,  for  he  had  himself  prepared  the  agreement, 
and  he  preferred  making  it  a  mutual  contract  for  sale 
and  i)urchase,  instead  of  an  exchange,  and  of  course  he 
could  not  be  permitted  to  alter  its  character  by  parol 
evidence  of  the  mode  in  which  the  negotiation  was  con- 
ducted, and  of  the  views  of  the  parties,  in  order  to 
avoid  the  consequences  which  attached  to  the  nature 
of  the  contract  which  the  parties,  with  their  eyes  open, 
having  regard  to  other  objects,  had  thought  it  proper 
to  adopt.  It  seems  important  to  refer  this  case  to  the 
true  ground  upon  which  it  is  to  be  supported,  in  order 
to  prevent  the  rule  from  being  misunderstood. 

28.  In  a  case  where  a  vmtten  agreement  for  a  lease 
was  subsequently  varied  in  part  b}'  parol,  and  upon  a 
bill  filed  by  the  tenant  for  a  specific  performance  of  the 
original  agreement,  the  landlord  set  up  a  subsequent 
parol  waiver  of  the  written  agreement,  and  a  new  agi'ee- 
ment  entered  into  at  his  solicitor's,  every  term  of  which 
was  to  the  disadvantage  of  the  plaintiff,  without  any 
consideration  for  the  variation  ;  the  Master  of  the  Rolls 
decreed  a  specific  performance  accorcUng  to  the  prayer 
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of  the  bill :  he  considered  the  case  made  out  by  the 
landlord  not  a  waiver  of  the  contract,  but  a  variation  by 
l^arol  which  had  not  been  acted  upon,  and  which  was 
made  without  consideration  {n).  The  first  parol  varia- 
tion, it  may  be  observed,  was  admitted,  and  the  plain- 
tiff was  wiUing  to  execute  it. 

29.  Where  after  the  written  agi'eement  for  sale  was 
signed  a  variation  was  made  and  reduced  into  writing, 
but  not  signed,  the  purchaser  having  filed  a  l)ill  for  a 
specific  performance,  either  with  or  without  the  varia- 
tion, the  Court  put  the  seller  to  his  election,  and  he 
having  declined  to  elect,  decreed  a  performance  of  the 
original  agreement  without  the  variation  {o). 

30.  The  case  before  Lord  Eldon  (;;)  shows  the  rule  of 
equity  in  a  strong  light.  The  landlord  filed  a  bill  for  a 
specific  performance  of  the  written  agreement,  varied 
l)y  the  parol  evidence ;  the  tenant  filed  a  cross-bill 
for  a  specific  performance  of  the  written  agi'eement. 
The  result  was,  that  both  bills  were  dismissed;  the 
first,  because  parol  evidence  was  not  admissible  as  a 
foundation  for  a  decree  enforcwc/  a  specific  performance; 
the  second,  on  the  ground  that  such  evidence  was  ad- 
missible to  rebut  the  equity  of  the  plaintiff  in  the 
second  1)ill. 

31.  A  similar  case  appears  to  have  been  decided  by 
Lord  Chancellor  Macclesfield.  The  case  has,  I  believe, 
ne^er  been  cited,  and  it  requires  some  attention  to  get 
at  the  facts.  They  appear,  however,  to  be,  that  the 
plaintiff  in  the  first  bill  solight  a  specific  performance  of 
an  agreement  by  him  to  grant  a  lease  to  the  defendant. 
The  defendant  set  up  a  parol  agreement,  by  which  he 

(»)  Price  V.Dyer,  MS.  17  Ves.  (o)  Robinson  v.  Page,  3  Russ. 

jun.   356;    Robinson    v.  Page,  3       114. 

IUlss.  111.  {p)  Lord  Townsbend   v.   Stan^ 

groom,  6  Ves.  jun.  328. 
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was  to  have  liberty  to  gruli  bushes,  and  exhibited  a 
cross-bill  for  a  performance  in  specie  of  the  written 
agreement,  with  the  addition  of  a  clause  to  grub  bushes 
according  to  the  parol  agreement,  and  both  the  bills 
were  dismissed,  ])ut  without  costs  (fj). 

32.  Upon  the  admissibility  of  parol  evidence,  as  a 
defence  to  a  l)ill  seeking  a  specific  performance,  Lord 
Redesdalc  has  forcibly  observed,  that  it  should  be  re- 
coUectcd  what  are  the  words  of  the  statute :  "  No  per- 
son shall  l)e  charged  upon  any  contract  or  sale  of  lands, 
unless  the  tigreement,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized."  No  person  shall  be  charged 
with  the  execution  of  an  agreement  who  has  not,  either 
by  himself  or  his  agent,  signed  a  written  agreement ; 
but  the  statute  does  not  say,  that  if  a  written  agreement 
is  signed,  the  same  exception  shall  not  hold  to  it  that 
did  before  ithe  statute.  Now,  before  the  statute,  if  a 
bill  had  been  ])rought  for  specific  performance,  and  it 
had  a])pearcd  that  the  agreement  had  Ijcen  prepared 
contrary  to  the  intent  of  the  defendant,  he  might  have 
said,  "  That  is  not  the  agreement  meant  to  have  been 
signed."  Such  a  case  is  left  as  it  was  by  the  statute : 
it  does  not  say,  that  a  written  agreement  shall  bind,  but 
that  an  unwritten  agreement  shall  not  bind  (r).  And 
nearly  the  same  ol^servations  upon  the  negative  words 
of  the  statute,  were  made  by  the  Lord  Chief  Baron 
Skinner,  in  the  gi'eat  case  of  Rann  and  Hughes  (.v). 

33.  But  if  parties  enter  into  an  agreement  wliich  is 
correctly  reduced  into  writing,  and  at  the  same  time 
add  a  term  by  i)an)l,  ecpiity  camiot  look  out  of  tlie 
agreement,  although  the  })erson  insisting  upon  the  parol 

(</)    Hosier    I'.    Road,    9    Mod.      success. 
8<).     1  have  searched  the  Regis-  (r)   1  Scho.  k  Lef.  Rep.  39. 

ter's  books  lor  tliis  case  without  (.s)   7  Term  Hep.  3oO,  n. 
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agreement  is  a  defendant,  and  sets  it  up  as  a  bar  to  the 
aid  of  the  Court  in  favour  of  the  plaintiff. 

34.  Thus,  in  Omerod  v.  Hardman  (t),  the  vendor  filed 
a  bill  for  a  specific  performance.  It  was  not  tnentioned 
in  the  written  agreement  at  what  time  the  purchaser 
was  to  take  possession  of  the  estate ;  but  the  purchaser, 
the  defendant,  offered  parol  evidence  to  show  that  it 
was  at  the  same  time  agreed,  though  not  made  part  of 
the  written  agreement,  that  he  should  be  let  into  pos- 
session at  a  stated  time  ;  and  he  resisted  a  performance 
of  the  agreement,  on  the  ground  of  possession  not 
having  been  delivered  to  him  according  to  the  parol 
agreement.  Mr.  Justice  Chambre  objected  to  the  evi- 
dence being  read.  He  said,  that  it  was  urged  for  the 
defendant,  that  evidence  may  be  read  where  the  parol 
agreement  is  not  inconsistent  with  the  written  agree- 
ment. This,  (that  is,  the  parol  agreement,  in  the  case 
before  him,)  he  added,  was  to  further  the  written  agree- 
ment, and  to  secure  what  was  through  carelessness 
omitted  to  be  provided  for  in  the  written  agreement, 
viz.  delivery  of  possession,  according  to  the  custom  of 
the  country.  Mr.  Baron  Graham  said,  that  the  parol 
agreement  could  only  be  admitted  where  the  written 
agreement  was  not  drawn  according  to  the  intention  of 
the  parties  at  the  time.  You  cannot  by  parol  add  any 
thing  to  what  was  the  real  agreement  at  the  time,  after 
that  has  been  correctly  reduced  into  writing.  And  he 
entirely  agreed  with  Mr.  Justice  Chambre,  that  the 
parol  could  not  be  made  to  form  part  of  the  written 
agreement. 

^^/  35.  Lord  Hardwicke  is  reported  (ii)  to  have  said,  that 

(0  5  Ves.  jun.  722  ;  and  see  pi.  («)  3  Atk.  389,  390  ;  but  see  4 

28,  supra.  Bro.    C.    C.    518;    6   Ves.  jun. 

335,  n. ;    1  Scho.  &  Lef.  38. 
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a  plaintiff  seeking  a  specific  performance  might  enter 
into  parol  evidence  to  show  that  the  defendant  was  to 
pay  the  rent  clear  of  taxes,  no  mention  being  made  of 
taxes  in  the  agreement ;  because  it  was  an  agreement 
executory  only,  and  as,  in  leases,  there  were  always 
covenants  relating  to  taxes,  the  Master  would  inquire 
what  the  agreement  was  as  to  taxes,  and  therefore 
the  proof  would  not  be  a  variation  of  the  agreement. 
And  this  extra-judicial  opinion  appears  to  have  been 
approved  of  by  two  enlightened  Judges  (x),  one  of  whom 
{i/)  laid  it  down,  that  parol  evidence  was  admissible  to 
])rove  collateral  matters,  concerning  which  nothing  was 
said  in  the  agreement,  as  who  was  to  put  the  house  in 
repair,  or  the  lilve. 

36.  But  notwithstanding  these  dicta,  it  has  been  ex- 
pressly decided,  that  parol  e\4dence  of  even  collateral 
matters,  such  as  the  payment  of  taxes,  &c.  which  are 
of  the  essence  of  the  agreement,  is  inadmissible  both  at 
law  and  in  equity.  Thus,  in  Rich  v.  Jackson  {z),  it 
appeared  that  William  Stiles  and  William  Jackson 
entered  into  a  treaty  for  the  lease  of  a  house  belonging 
to  Stiles,  and  in  a  conversation  between  them  on  the 
subject,  Jackson  offered  80/.  a  year  rent,  and  that  he 
would  pay  all  tlie  taxes,  which  Stiles  agreed  to  accept. 
An  agi'eement  was  drawn  up  by  Jackson,  in  his  own 
hand-writing,  in  which  no  notice  was  taken  of  taxes. 
Rich,  who  claimed  under  Stiles,  refused  to  execute  a 
lease  unless  the  rent  was  made  payable  clear  of  taxes, 
and.  Jackson,  the  defendant,  who  claimed  under  William 
Jackson,  refused  to  accei)t  such  a  lease.  Jackson  having 
paid  some  money  for  land-tax,  brought  an  action  in  the 
Court  of  Common  Pleas  for  the  recovery   of  it,   the 

(.r)   See    '2    Blackst.    1-250;    7  (?/)  Mr.  Justice  Blackstonc. 

Ves.  jun.  221.  (z)  4  Bro.  C.  C.  514;  6  Vcs. 

jun.  334,  n. 
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plaintiff  having  refused  to  deduct  it  in  the  payment 
of  the  rent.  The  cause  was  tried  at  Guildhall,  before 
Lord  Rosslyn,  then  Lord  Chief  Justice  of  the  Com- 
mon Pleas.  The  defendant  was  suffered  to  give  parol 
evidence  of  the  real  agreement,  and  the  Judge  gave 
credit  to  the  veracity  of  the  witnesses,  notwithstanding 
which  he  rejected  the  evidence,  and  directed  a  verdict 
to  be  given  for  Jackson,  with  costs  ;  and,  upon  an  ap- 
plication to  the  Court  of  Common  Pleas,  the  Court 
approved  of  the  verdict,  and  refused  a  rule  to  show 
cause  why  the  same  should  not  be  set  aside. 

37.  In  this  branch  of  the  case,  therefore,  the  point 
was  solemnly  decided  in  a  court  of  law,  and  the  same 
determination  was  afterwards  made  upon  the  same  case 
in  a  court  of  equity.  Rich  being  defeated  at  law,  filed 
his  bill  for  a  specific  performance  of  the  agreement, 
varied  by  the  parol  evidence  ;  and  the  cause  came  on  to 
be  heard  before  Lord  Rosslyn,  then  Lord  Chancellor, 
who  said,  that  the  prior  conversations,  and  the  manner 
of  drawing  up  the  agreement  by  one  party,  and  signing 
it  by  another,  would  have  no  influence.  The  real  ques- 
tion was,  whether  in  equity,  any  more  thap  atJa\Y,  the 
evidence  ought  to  be  admitted ;  whether  there  is  any 
distinction  in  a  court  of  equity,  where  a  party  comes  to 
enforce  a  written  agreement  by  obtaining  a  more  formal 
instrument,  and  to  add,  in  doing  that,  a  term  not  ex- 
pressed in  the  written  agreement,  and  of  such  a  nature 
as  to  bear  against  the  written  agreement.  He  had 
looked  into  all  the  eases,  and  could  not  find  that  the 
Court  had  ever  taken  upon  itself,  in  executing  a  written 
agreement  by  a  specific  performance,  to  add  to  it  hy 
any  circumstance  that  parol  evidence  could  introduce. 
And  he  accordingly  dismissed  the  bill,  but  without  costs. 

38.  Indeed  Lord  Rosslyn  appears  to  have  made  a  similar 
decision  in  a  case  prior  to  that  of  Rich  r.  Jackson.    The 
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case  to  which  I  aUude  is  Jordan  v.  Sawkins  (a)  ;  where 
a  bill  was  filed  for  a  specific  performance  of  a  lease,  and 
it  was  stated,  that  there  was  a  memorandnm  annexed  to 
the  original  agreement,  that  the  tenant  (I)  was  to  pay 
the  land-tax  (which,  it  mnst  be  presumed,  was  not 
signed,  and  was  therefore  onh"  tantamount  to  a  parol 
agreement).  The  cause  was  heard  before  the  Lords 
Commissioners  Eyre,  Ashhurst,  and  Wilson,  who  de- 
creed a  performance  of  the  contract  with  the  variation, 
that  it  was  to  be  at  a  clear  rent  of  40/.  witJiout  deducting 
land-tax.  The  cause  was  re-heard  before  Lord  Rosslyn, 
who  said,  that  if  the  agreement  had  been  carried  into 
execution  as  it  originally  stood,  the  landlord  must  have 
paid  the  land-tax.  The  Court  could  not  specifically 
perform  an  agreement  with  a  variation,  and  ho  there^ 
fore  reversed  the  decree,  and  dismissed  the  jjill. 

39.  As  a  term  agreed  ui)on  by  parol  cannot  be  added 
to  a  written  agreement,  by  a  parity  of  reason  a  written 
agreement  cannot  hv  varied  hy  parol. 

This  was  decided  by  Lord  Thurlow  in  a  Ijranch  of  the 
last-mentioned  case  (b).  It  appeared  that  a  lease  was 
agreed,  by  writing,  to  be  granted  of  a  house  for  twenty- 
one  years,  to  commence  from  the  2 1  st  of  Aj^ril  1 79 1 , 
and  that  it  was  afterwards  agreed  by  parol,  that  the 
lease  should  commence  on  the  21th  of  June  instead  of 
the  21st  of  April.  To  a  bill  filed  by  the  tenant  for  a 
specific  performance  of  the  written  agreement,  varied  by 
the  parol  agreement,  the  statute  of  frauds  was  pleaded, 

(a)  Jordan  r.  Sawkins,   ;{   l^io.  i»fra,  as    to    the   dimharyc  of   a 

C.  C.  388  ;   1  \  es.  jiin.  4n'2  ;   ami  ])arol  agieeniont. 
see  O'Connor  v.  Spaiglit,   1  Sclio.  (i)  Sec  7  \'os.  jnn.  13.'}. 

&   Lef.   305  ;    and   sec  the  cases 


(1)   In  tlu>  Heporf,   tlio  nanio  of  tlu-  Uuullonl  is,  \)\  mistake,  inserted 
for  that  of  (he  tcir.int. 
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and  Lord  Chancellor  Thurlow  held,  that  the  different 
period  of  commencing  the  lease  made  a  material  varia- 
tion, as  it  gave  the  estate  from  the  owner  for  so  many 
months  longer,  and  therefore  he  allowed  the  plea. 

40.  So,  in  the  case  of  Price  v.  Dyer  (c),  which  has 
already  been  mentioned,  where  a  parol  waiver  of  a 
written  agreement  was  set  up  as  a  defence  to  a  specific 
performance.  Sir  William  Grant  was  of  opinion,  that  there 
was  not  an  abandonment  of  the  agreement,  but  merely 
a  variation,  and  that  as  the  variation  was  without  con- 
sideration, and  had  not  been  acted  upon,  it  was  not 
a  good  defence  to  the  plaintiff's  demand.  x\fter  pre- 
mising that  the  original  written  agreement  was  binding, 
and  had  not,  in  his  opinion,  been  waived,  he  added, 
that  here  was  a  mere  variation.  The  question  then  was 
as  to  the  variation.  His  opinion  was,  that  verbal  varia- 
tions were  not  a  sufficient  bar  where  the  situation  of 
the  parties  in  all  other  respects  remained  unaltered. 
The  defendant  had  lost  nothing;  w^ould  lose  nothing. 
He  had  only  lost  what  he  had  gratuitously  gained. 
A  specific  performance  of  the  original  agreement  was 
decreed,  but  without  costs. 

41.  So  in  Goss  v.  Lord  Nugent  (d),  a  case  at  law, 
where  the  contract  stipuFated  for  a  good  title  to  several 
lots,  but  the  purchaser,  after  the  contract,  and  with 
notice  of  a  defect  in  the  title  to  one  lot,  waived  the  ob- 
jection, and  entered  into  possession,  but  afterwards 
resisted  the  contract,  it  was  held,  that  the  seller  could 
not  maintain  an  action  for  the  purchase-money,  on 
account  of  the  statute  of  frauds. 

The  Court  observed,  that  by  the  general  rules  of  the 
common  law,  if  there  be  a  contract  which  had  been 
reduced  into  writine:,  verbal  evidence  was  not  allowed  to 


'&5 


(c)  MS.    Rolls,    17   \'es.  jun.  {d)  5  Barn.  &  Ell.  58  ;  2  Nev. 

356.  &  Mann.  28. 
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be  given  of  what  passed  between  the  parties,  either 
before  the  written  instrument  was  made,  or  during  the 
time  that  it  was  in  a  state  of  preparation,  so  as  to  add 
to  or  subtract  from,  or  in  any  manner  to  vary  or  quahfy 
the  written  contract ;  but  after  the  agreement  had  been 
reduced  into  writing,  it  was  competent  to  the  parties,  at 
any  time  Ijcforc  lireach  of  it  by  a  new  contract,  not  in 
writing,  either  ahogether  to  waive,  dissolve,  or  annul 
the  former  agreement,  or  vary  or  qualify  the  terms  of 
it,  and  thus  to  make  a  new  contract ;  which  was  to  be 
proved  partly  by  the  written  agi'eement,  and  partly  by  the 
subse([uent  verl^al  terms,  engrafted  upon  what  would  be 
thus  left  of  the  written  agreement.  But  the  present  con- 
tract was  subject  to  the  control  of  the  statute  of  frauds. 
As  this  was  only  a  waiver  and  abandonment  of  a  part 
of  the  agreement,  it  might  be  said  by  the  plaintiff  that 
this  did  not  in  any  degree  vary  what  was  to  be  done  by 
either  party ;  that  the  same  land  was  to  be  conveyed, 
there  was  to  be  the  same  extent  of  interest  in  the  land, 
and  it  was  to  be  conveyed  at  the  same  time,  and  the 
same  price  was  to  be  paid,  and  that  it  was  only  an 
abandonment  of  a  collateral  point.  But  the  Court 
thought  that  the  oliject  of  the  statute  was  to  exclude 
all  oral  evidence  as  to  contracts  for  the  sale  of  lands, 
and  that  any  contract  which  was  sought  to  be  enforced 
nuist  be  proved  by  writing  only.  In  the  present  case 
the  written  contract  was  not  that  which  was  sought  to 
b(^  enforced,  it  was  a  new  contract  which  the  parties  had 
entered  into,  and  that  new  contract  w'as  to  be  proved 
partly  l)y  the  former  written  agreement,  and  partly  ])y 
the  new  verbal  agreement ;  the  present  contract,  there- 
fore, was  not  a  contract  entirely  in  writing ;  and  as  to 
the  title  being  collateral  to  the  land,  the  title  appeared 
to  the  Court  to  l)e  a  most  essential  part  of  the  contract ; 
for  if  there  was  not  a  good  title  the  land  might,  in  some 
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instances,  better  not  be  conveyed  at  all.  But  the  Court 
added,  that  their  opinion  was  not  formed  upon  the 
stipidation  al^out  the  title  being  an  essential  part  of  the 
agreement,  but  upon  the  general  effect  and  meaning  of 
the  statute  of  frauds,  that  the  contract  in  question  was 
not  wholly  one  in  writing. 

42.  The  Court,  in  the  above  case,  observed,  that 
whether  the  seller  might  not  have  relief  in  a  court  of 
equity  they  gave  no  opinion.  Now,  although  the  general 
rule  of  law  upon  the  statute  is  the  same  at  law  as  in 
equity,  yet  a  purchaser  is  at  liberty  to  accept  a  defective 
title  if  he  think  proper ;  and  if,  as  in  the  above  case,  he 
do  so,  and  thereupon  is  let  into  possession,  equity  would 
bind  him  by  his  act,  and  compel  him  to  complete  the 
purchase. 

43.  In  the  above  case  (e)  the  Court  referred  to  the 
cases  at  law  on  contracts  within  the  statute  of  frauds, 
where  verbal  evidence  has  been  allowed  to  })rove  that 
the  time  for  the  performance  of  the  contract  had  been 
enlarged  by  a  verbal  agreement  (/*),  and  where  the 
decisions  proceeded  on  the  ground  that  the  original 
contract  continued,  and  that  it  was  only  a  substitution 
of  different  days  of  performance.  It  was  not  necessary, 
the  Court  said,  to  say  whether  those  cases  were  rightly 
decided.  If  they  were  so,  still  the  case  before  them  was 
a  different  case,  for  there,  without  doubt,  the  terms  of 
the  original  contract  were  varied. 

44.  And  in  a  later  case  at  law,  it  was  decided  that 
the  time  could  not  be  enlarged  by  parol  {(/).  The 
agreement  was,  that  the  assignment  should  be  made 
jmd  possession  delivered  on  the  3d  of  May.     Neither 

(e)  2  Nev.  &  Mann.  35.  1  Esp.  N.  P.  C.  53  ;  Cuff  v.  Penn, 

1  Man.  &  Sehv.  21. 
(_/)  Warren  v.  Stag-gs,  3  Term  {(/)  Stowell  r.  Robinson,  SBing-. 

Rep.  591 ,  cited  ;  Thresh  r.  Rake,      N.  C.  928. 
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party  was  ready  to  carry  the  contract  into  effect  on  that 
day,  and  the  i)urchaser  on  and  subsequently  to  that 
day  endeavoured  to  remove  an  obstacle  in  the  way  of 
the  title,  and  within  what  the  Court  considered  a  rea- 
sonable time,  the  objection  would  have  been  removed, 
had  not  the  i)in'chaser  demanded  a  return  of  the  deposit. 
So  that  the  simple  question  arose,  Can  the  day  for  the 
completion  of  the  purchase  of  an  interest  in  land  in- 
serted in  a  written  contract  be  waived  by  a  parol  agree- 
ment, and  another  day  be  substituted  in  its  i)lace,  so  as 
to  bind  the  parties  ?   And  it  was  held  it  could  not.    The 
Court  could  not  ii^et    over  the  difficulty  that    to  allow 
the  substitution  of  a  new  stipulation  as  to  the  time  of 
completing   the   contract,  b}^  reason   of  a  subsequent 
parol  agreement  between  the  parties  to  that  effect,  in 
lieu  of  a  stii)ulation  as  to  time,  contained  in  the  -written 
agreement  signed  by  the  parties,  was  A'irtually  and  sub- 
stantiall}'  to  allow  an  action  to  l}e  brouglit  on  an  agree- 
ment relating  to    the    sale   of  land,  parti}'  in  writing 
signed  by  the  parties,  and  partly  not  in  va'iting,  but  by 
parol  only,   and   amounted  to   a   contravention  of  the 
statute   of  frauds.     They  thought  that  the  reasoning 
upon  which  the  Coiu't  of  King's  Bench  proceeded  in 
Goss  V.  Lord   Nugent  went  directly  to  the  point,  that 
the  evidence  then  under  considin'ation  was  inadmissil)le. 

45.  Tliese  decisions  will  drive  many  cases  into  equity, 
where,  as  we  shall  hereafter  see,  time  mav  be  enlarsred 
or  waived  by  the  acts  of  the  parties,  or  e\ en  the  nature 
of  the  title  may  induce  the  Court  to  consider  it  not 
of  the  essence  of  the  contract  (//). 

W'liere  the  time  is  varied  by  the  agreement  of  the 
parties,  courts  of  eciuity,  which,  according  to  their 
general  rule,  consider  themselves  as  having  full  power  to 

(/<)  Soo  rlinp.    /"). 
VOL.  I.  11 
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open  the  time  appointed,  would  of  course  adopt  tliat 
which  the  parties  themselves  had  agreed  upon,  although 
only  by  parol.  And  they  might  fairly  consider  it,  as 
heretofore  it  was  considered  even  at  law,  as  not  vary- 
ing the  substance  of  the  contract  itself,  which  is  still  to 
be  executed,  although  at  the  enlarged  time. 

46.  Where  the  parol  variation  has  been  in  part 
performed,  equity,  acting  upon  its  general  principles, 
will  decree  a  specific  performance  of  the  agreement  as 
varied  by  parol. 

47.  Thus  in  a  case  reported  by  Viner  (i) :  A  leased 
a  house  to  B  for  eleven  years,  and  was  to  allow  20  /.  to 
be  laid  out  in  repairs ;  the  agreement  was  reduced  into 
writing,  and  signed  and  sealed  by  both  parties.  B  re- 
paired the  house,  and  finding  it  to  take  a  much  greater 
sum  than  the  20/.,  told  A.  of  it,  and  that  he  would 
nevertheless  go  on  and  lay  out  more  money  if  he  would 
enlarge  the  term  to  twenty-one  years,  or  add  fourteen, 
or  as  many  as  B  should  think  fit.  A  replied,  that  they 
would  not  fall  out  about  that,  and  afterwards  declared 
that  he  would  enlarge  the  term,  without  mentioning  the 
term  in  certain.  The  question  was,  whether  this  new 
agreement,  made  by  parol,  which  varied  from  the  written 
agreement,  should  be  carried  into  execution,  notwith- 
standing the  statute  of  frauds.  The  Master  of  the  Rolls 
said,  that  before  the  statute,  a  written  agreement  could 
not  be  controlled  by  a  parol  agreement,  contrary  to  it, 
or  altering  it ;  but  this  tvas  a  new  agreement,  and  the 
laying  out  the  money  was  a  part-performance  on  one 
part,  and  ought  to  be  carried  into  execution  ;  and  built 
his  decree  on  these  cases :  first,  where  a  parol  agree- 
ment was  for  a  building  lease,  and  before  it  was  reduced 
into  writing,  the  lessee  began  to  build,  and  after  dif' 

(i)  Anon.  5  Vin.  522,  pi.  38  ;  4  Geo.  1. 
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fering  on  the  terms  of  the  lease,  the  lessee  brought  a 
bill,  and  the  lessor  insisted  on  the  statute  of  frauds ;  the 
Lord  Keeper  dismissed  the  bill,  but  the  plaintiif  was 
reUeved  in  Dom.  Proc. :  and  the  second  was  a  ease  in 
Lord  JefFeries's  time. 

48.  So,  in  the  case  of  Legal  v.  Miller  (k)  :  The 
agreement  was  for  taking  a  house  at  32  /.  per  annum, 
and  part  of  the  agreement  was,  that  the  owner 
should  put  the  house  in  repair.  It  was  afterwards 
discovered  not  to  be  worth  while  barely  to  repair 
the  house,  but  better  to  pull  it  down ;  and,  therefore, 
without  any  alteration  in  the  written  agreement,  the 
house  was  pulled  down  by  consent  of  the  tenant,  apprised 
of  the  great  expense  it  would  be  to  the  landlord ;  and 
an  agreement  was  made  by  parol  only,  on  the  part  of 
the  tenant,  to  add  8  /.  per  annum  to  the  32  /.  The 
tenant  brought  a  bill  for  specific  performance,  on  the 
foot  of  the  written  agi'ecment,  by  which  he  was  to  pay 
only  the  32  /.  rent.  The  defendant,  by  his  answer,  set  up 
the  parol  agreement.  Sir  John  Strange  said,  such  evi- 
dence is  frequently  suffered  to  be  read,  especially  to  rehut 
such  an  equity  as  now  insisted  on  by  the  bill :  as  where 
the  agreement  is  in  part  carried  into  execution,  parol 
evidence  is  allowed  to  prove  that ;  or  where  it  is  a  hard 
agreement ;  and  the  Court  may,  therefore,  decree  against 
the  written  agreement,  as  in  1  Vern.  240,  {Gorman  v. 
Salishury) ;  and  the  single  question  being  here,  whether 
the  Court  should  decree  a  specific  performance  of  the 
agreement  the  plaintiff  insists  upon,  and  being  satisfied, 
from  the  parol  e-vidence,  that  it  should  not,  the  Court 
must  dismiss  the  bill.  And  in  the  subsequent  case  of 
Pitcairne  r.  Ogbourne  (/),  Sir  John  Strange  referred  to 
this  decision,  and  approved  of  it. 

{k)  2  Ves.  299.  (/)  2  Ves.  375. 

R  2 
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49.  And  in  Price  v.  Dyer  (m),  Sir  Wm.  Grant  said, 
that  variations  acted  upon  as  in  Legal  v.  Millei',  would 
be  a  bar ;  that  is  a  fraud. 

50.  The  result  of  the  authorities  as  to  a  parol  variif' 
j^/o//,  ai)pears  to  bey  '         '-'    ^  i  i  i  .'.((-.-•  i.  .       h.'     • 

1  st,  That  evidence  of  it  is  totally  inadmissible  at  law. 

'2dly,  That  in  equity  the  most  unequivocal  proof  of  it 
will  be  expected. 

3dly,  That  if  it  be  proved  to  the  satisfaction  of  the 
Court,  yet  it  cannot  be  used  as  a  defence  to  a  bill 
demanding  a  specific  performance  of  the  original  con- 
tract alone,  or  as  a  ground  for  granting  a  specific  per- 
formance of  the  original  contract,  with  the  variation 
introduced  by  parol,  unless  there  has  been  such  a  part- 
performance  of  the  nev/  parol  agreement,  as  would 
enable  the  Court  to  grant  its  aid  in  the  case  of  an  ori- 
ginal independent  agreement,  and  then,  in  the  view  of 
equity,  it  is  tantamount  to  a  written  agreement  (m),  and 
eftect  will  be  given  to  it,  either  in  favour  of  a  plaintiff 
or  a  defendant. 

.51.  But  we  must  bear  in  mind  tliat'some  vai'iations 
not  admitted  at  law,  for  example,  the  title  and  time, 
equity  has  always,  exercising  its  peculiar  jurisdiction, 
deemed  to  be  subjects  which  the  parties  might  waive  by 
their  acts. 

52.  And  even  where  part  of  the  subject  matter  of  the 
agreement  might  have  been  valid  by  sale  and  delivery, 
and  an  agreement  in  writing  was  not  requisite,  yet 
if  the  agreement  be  entire,  it'  must  so  continue,  and 
it  cannot  be  separated  or  altered  otherwise  than  by 
writing  (o). 

(tn)  Supra,  238.  (o)  Harvey  v.  Graham,  5  Adol. 

(n)  See  Van  v.  Corpe,    3  Myl.       &  Ell.  61.. 
&  Kee.  277. 
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I  (  !      i  I  ;  ■  1 ,  .   /  I  I  1  1  .  ■  M  I  '  ^      I  -■!  li  1,1     •  I    i  1        '  I     '  I  ,  .    >     !  1  ;       •  ,    I  ;    ■ 


7.  Robinson  v.  Page. 

8.  Goss  y.  Lord  Niojent. 


9.  i^es^//^ 

10.    Irairer    oy    parol    (Kjrccmcnt 
) n  1 1  <  n  ii  cttnfitJ^  fte  protcd. 


1.  Principle  of  the  rule  :  parol 

uuixcr.ii.i^.'\\,)-    •  m't      r    ! 

2.  Gormcju  y.  Salisburi/.     .    i^^ 

3.  BucklivKse  V.  C^rossby. 
5,  Davis  V.  Si/monas. 

■  •.,1  ii.i  ii:/      hIJ     llli//     .t->i:-|JHn->     l.iili'^j'in     »i    ' 

,  1.  The  rule  of  law  is,  iiikil  taiti  conveniens  est 
ndtuiali  (equitaii,  nmonquodquc  dissolvi  co  Ur/amine  quo 
lufatum  est :  and  therefore  a  covenant  under  seal  not 
broken  cannot  be  discharged  by  parol  agreement  (^). 
And  in  general,  as  we  have  seen,  an  agreement  in 
writing  cannot  be  controlled  by  averment  of  ,the  parties, 
as  it  would  be  danc;erous  to  admit  such  nude  averments 
against  matter  in  writing  (/>).  This  was  an  imperative 
rule,  previously  to  the  statute  of  frauds.  That  Act 
provides  that  no  action  shall  be  brought  uiK)n  anv 
agreement  made  upon  any  contract  or  sale  of  lands,  or 
any  interest  in   or   concerning   the   same,    unless   the 

•'  ■  •    ':-.tl     ;   -■'(       •  ■    ■       P  ^  ■•   ..    , 

agreement  is  in  writing   and  signed  by  the  part}'  to 
i  be  charged.     A  parol  waiver,  hke  a  written  agreement 
i  not  under  seal,  is  a  simple  contract:  and  a  parol  waiver! 

not  being  a  contract  for  sale,  i^iay  be  said  not  to  fallf 
I  within  the  provi^sion  of  the  statute.     But   Lord  llanl- 

v.icke  observed,  that  an  agreement  to  waive  a  i)urchase 

(«)   K:ivc  I.  Wiijj'-iioni,  1  Taunt.  (4)  Couiitc.>?s  of  Rutland's  cjiiic, 

428.  5  Co.  25  b  ;  Bleuierhassct  v.  Pier- 

son,  3  Lev.  '231. 

E3 
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contract  is  as  much  an  agreement  concerning  lands  as 
the  original  contract  (c).  The  statute  excludes  parol 
agreements  as  to  lands,  and  makes  written  agreements 
prima  facie  valid.  No  action  is  to  be  brought  upon 
any  agreement  made  upon  any  contract  or  sale  of 
lands,  &c.,  unless  in  writing.  Now  a  waiver  is  an 
agreement  made  upon  a  contract  or  sale  of  lands,  viz., 
an  agreement  to  relinquish  the  benefit  of  such  an 
agreement ;  and  although  the  statute  only  prohibits  the 
bringing  any  action  unless  the  agreement  is  in  writing, 
yet  that  may  well  be  construed  to  prevent  the  setting 
up  a  parol  agreement  as  a  defence  to  an  action  upon 
a  valid  written  agreement.  The  agreement  must  be  in 
writing,  or  no  action  can  be  maintained  upon  it.  Does 
not  this,  by  a  necessary  implication,  exclude  a  parol 
agreement  which  is  to  waive  a  written  one  ?  Is  not  the 
like  mischief  to  be  guarded  against  in  each  case  ? 

2.  In  a  case  of  which  there  is  a  short  note  in  Ver- 
non (^/),  the  precise  point  occurred,  and  the  Lord  Keeper 
held,  that  the  agreement  might  be  discharged  by  parol, 
and  therefore  dismissed  the  bill,  which  was  brought 
to  have  the  agreement  executed  in  specie. 

3.  Then  came  the  case  of  Buckhouse  and  Crossby, 
before  Lord  Hardwicke  (e),  where,  to  a  bill  filed  by  a 
purchaser  for  a  specific  performance,  the  vendor  in- 
sisted the  contract  had  been  discharged  by  parol,  and 
the  case  of  Gorman  v.  Salisbury  was  cited  by  his  counsel, 
as  an  authority  in  his  favour.  The  Lord  Chancellor^ 
under  the  circumstances,  decreed  for  the  plaintiff,  with 
costs ;  and  declared,  that  though  he  would  not  say  that 
a  contract  in  writing  would  not  be  waived  by  parol,  yet 

(c)  2  Eq.  Ca.  Abr.  33.  any  trace   of  this   cause   in   the 

Register's  book. 

(d)  Gorman    v.    Salisbury,    1  (e)  2  Eq.  Ca.  Abr.  32j  pL  44 ; 
Vern.  240.     I  could  not  discover      10  Geo.  II. 
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he  should  expect,  in  such  a  case,  very  clear  proof ;  and 
the  proof,  in  the  present  case,  he  thought  very  in- 
sufficient to  discharge  a  contract  in  writing ;  and  ob- 
served, that  the  statute  of  frauds  and  perjuries  requires 
that  "  all  contracts  and  agreements  concerning  land 
should  be  in  writing."  Now,  an  agreement  to  waive  a 
purchase  contract  is  as  much  an  agreement  concerning 
lands  as  the  original  contract.  However,  he  said,  there 
was  no  occasion  then  to  determine  this  point.  Lord 
Hardwicke's  observation,  that  the  statute  requires  all 
contracts  to  be  in  writing,  is  correct;  for,  if  they  are 
not,  they  cannot  be  enforced ;  but  the  clause  is,  as  we 
have  seen,  merely  negative,  that  no  agreement  con- 
cerning land  shall  be  enforced  unless  it  is  in  writing. 

4.  In  another  case.  Lord  Hardwicke  is  reported  to 
have  said,  that  it  was  certain  that  an  interest  in  land 
could  not  be  j^^f'ted  with,  or  waived  hi/  naked  j;«ro/, 
without  writing ;  yet  articles  might,  by  parol,  be  so  far 
waived,  that  if  the  party  came  into  equity  for  a  specific 
execution,  such  i)arol  waiver  would  rebut  the  equity 
which  the  party  before  had,  and  prevent  the  Court 
from  executing  them  specifically  ( /'). 

5.  In  Davis  v.  Symonds  {(/),  where  it  was  insisted 
that  the  agreement  was  waived,  and  that  such  waiver 
might  be  by  parol,  the  Lord  Chief  Baron  observed, 
that  it  certainly  might  be  so  ;  the  waiver  Avas,  in  its  own 
nature,  subsequent  to  and  necessarily  collateral  to  the 
agreement,  and  therefore  could  never  bear  any  relation 
to  the  rule  of  cAidence  forbidding  parol  cAddence  to 
alter  the  agreement.  There  might,  indeed,  he  added, 
have  been  another  rule  that  a  written  agreement  should 
not  be  waived  by  parol,  but,  in  fact,  courts  of  equity  did 
not  consider  themselves  as  bound  by  any  such  rule ; 

(/)    Bell   t,-.  Howard,    9   Mod.      AnpesK'y,  4  Bro.  P.  C.  421. 
302 ;  and  sec  Earl  of  Anglesea  r.  {fj)  I  Cox,  402,  1787. 
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and  it  was  then  clear  that -a  written  agreement  might 
be  waived  so.  '  ■'  '-'i'  ■■'•<.■■  ■  i  ; 
■  'Gl'^A^d'it'  h'as  bieen  the  prevaihng  opinion  that  a 
written  -Odiiitraet  may,  in  equity,  be  discharged  by 
a  ])arol  agreement  (h).  And  in  the  case  of  Price 
V.  Dyer  {/),  before  referred  to,  Sir  WiUiam  Grant  said, 
that  he  inchned  to  think  the  effect  of  a  clear  abandon- 
ment by  parol,  would  be  to  discharge  the  written  agi'ce- 
ment.  <  .Eiit.in.the  cases ' which  had  occurred,  the  parol 
agreement  put  an;  end  to  the  transaction,  and  restored 
the  parties  to  their  original  situation.  idivrcr.-hnif 
.-  7.  'And  in  a  case  before  Lord  Lyndhm^st,  wlien  Mas- 
ter of  the.  Rolls  (A)  j  he  observed,  that  it  was  said,  and 
authorities  were  cited  to  show  that  parol  waiver  and 
abandonment  might  be  set  up  as  a  defence  to  a  bill  for 
specific,  performance.  Unquestionably^  he  added,  waiver 
even  :  by  parol  would  be  a  sufficient  answer  to  the 
plamtiff' s  claim,  but  the  circumstances  of  waiver  and 
abandonment  must  amount  to  a  total  dissolution  of  the 
contract,  placing  the  parties  in  the  same  situation  in 
I  which  they  stood  before  the  agreement  was  entered  into. 
8.  In  a  late  case  at  law  (/)  the  Court  observed,  that 
the  statute  does  not  say  in  distinct  terms  that  all  con- 
tracts concerning  the  sale  of  lands  shall  be  in  Avriting ; 
all  that  it  enacts  is,  that  no  action  shall  be  brought 
unless  they  are  in  writing,  and  as  there  is  no  clause  in 
the  act  which  requires  the  dissolution  of  such  contracts 
to  be  in  writing,  it  should  rather  seem  that  a  written 
contract  concerning  the  sale  of  lands  may  still  be  waived 

{h)    1    Ves.  jun.    4U4,    4    Bro,  jiin.  356. 
C.  C.  519  ;"6  Ves.  jun.  337,  n. ;  (/<■)  Robinson  v.  Pnge,  3  Uuss. 

9  ^'es.  jun.  250  ;  3  Wooddes,  428  ;  119. 

s.  4.  Rob.  Stat,  of  frauds,  89;  Inge  (I)    Goss    r.   Lord    Nugent,    5 

r.  Lippinu-well,  2  Dick.  469.  Barn.  &  Adol.  58 ;  2  Nev.  &  Mann. 

(0  MS.  Rolls;  S.  C.   17  Vfcs.  34. 
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and  abandoned  by  a  new  agreement  not  in  writing,  so 
so  as  to  prevent  either  party  from  recovering  on  the 
contract  which  was  in  writing.  It  was  not,  however, 
necessary,  the  Court  added,  to  give  an  opinion  upon 
that  point.  ■-  >     r,' 

1).  The  result  ??<,  that  an  abandonment  of  the  whole 
agreement  clearly  made  out — for  the  Court  will  look  at 
the  evidence  with  gi-eat  jealousy — is  a  good  defence  in 
equity,  but  that  it  is  doubtful  whether  such  a  defence  is 
available  at  law ;  perhaps  the  better  opinion  is  that  it 
is  inadmissil)le  at  law.  i- *  ■  -,^.,...-.".^.  ---^ 
"'lO.  In  considerTng  the '  point  under  discussion,  the 
rc^ader  will  be  careful  not  to  confound  the  foregoing  cases 
with  the  case  of  Walker  v.  Constable  (vi).  There  the  ori- 
(jfinaf  agreement  was  a^^aro/  agreement;  and  the  question 
was,  'whether,  being  abandoned,  parol  evidence  could  be 
given  of  it.  Lord  C.  J.  Eyre  held,  that  the  existence 
and  the  terms  of  the  agi'eement  must  be  proved  before 
it  could  be  ])roved  to  be  abandoned,  and  upon  that  it 
was  sufficient  to  say,  that  beinf/  in  writ  in  f/  (I)  the  in- 
strument itself  must  be  produced,  and  parol  evidence  of 
it  was  inadmissible. 

(»0"^  ksp.  659;   1   Bos.  &  Pull.  306.     Sec  Adams  r.  Fairbain,  2 


(^1)  Tliat  Ls,  ill  coDtt'inplation  of  law,  for  it  i.i  not  deciucd  an  agrcc- 
iiiL'iit  imlc.-rs  reduced  into  v.iitiii'r. 
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8.  General  words  not  restrained 
by  ■parol. 

12.  Contra  in  equity  upon  mistake. 

13.  Situation  of  parties,  S^-c.  looked 

at   where   there  is   ambi- 
guity. 


15.  Ancient  statute  :  contempora- 
neous usage. 


16. 


Whether  price  can  be  looked 
at  luhere  there  is  an  ambi- 
guity. 


1.  This  branch  of  our  subject,  although  the  most 
trite,  is  not  perhaps,  therefore,  less  difficult.  Bacon 
says  (a),  there  are  two  sorts  of  ambiguities  of  words, 
the  one  is  amhigidtas  patens,  and  the  other  latens.' 
Patens,  he  adds,  is  that  which  appears  to  be  ambiguous 
upon  the  deed  or  instrument ;  latens  is  that  which  seems 
certain,  and  without  ambiguity,  for  anything  that  ap- 
pears upon  the  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breeds  the  ambiguity. 

2.  A  latent  ambiguity  may  be  assisted  by  parol  evi- 
dence, because  the  ambiguity  being  raised  by  parol, 
may  fairly  be  dissolved  by  the  same  means,  according 
to  the  general  rule  of  law.  Therefore,  if,  previously  to 
the  statute,  a  man  having  two  manors,  both  called  Dale, 
had  conveyed  the  manor  of  Dale  to  another,  e-vidence 
might  have  been  given  to  prove  which  manor  was  in- 
tended to  pass  {h),  and  such  evidence  is  still  admissible  : 
this  has  been  repeatedly  decided  (<?).  So,  on  the  same 
principle,  parol  evidence  is  always  received  to  show 
what  is  parcel  or  not  of  the  thing  conveyed  {d). 


(a)  Max.  p.  82 ;  Reg.  23. 

(b)  2  Ro.  Abr.  676,  pL  11;  and 
see  Lord  Cheney's  case,  5  Rep. 
68  ;  Altham's  case,  8  Rep.  155  a; 
and  Harding'  v.  Suffolk,  1  Cha. 
Rep.  74. 

(c)  Jones  V.  Newman,  1  Blackst. 
63 ;  3  Wils.  276 ;  2  Atk.  239, 
240.  373;  1  Bro.  C.  C.  341. 

{d)  Qiiaintrell  v.  Wright,  Bunb. 


274 ;  Long-champs  v.  Fawcett, 
Peake's  Ca.  71  ;  Doe  v.  Burt,  1 
Term  Rep.  701  ;  Anon.  1  Str. 
95 ;  but  Avhere  there  is  property 
to  satisfy  the  words  of  the  will,  it 
cannot  be  shown  by  parol  evidence 
that  the  testator  meant  to  pass 
some  not  within  the  description. 
See  Doe  v.  Oxenden,  3  Taunt. 
147;  and  see  and  consider  Boys 
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And  if  an  agreement  refer  to  a  plan  as  an  existing 
document  upon  which  the  contract  is  founded,  parol 
evidence  is  admissible  for  the  purpose  of  identifying  the 
plan  (e). 

3.  In  some  cases  a  latent  ambiguity  may  be  fatal. 
Parol  evidence  may  he  adduced  to  prove  the  ambiguity, 
where  none  sufficiently  satisfactory  can  be  offered  to  ex- 
plain it  (./■).  And  to  render  parol  evidence  admissible 
in  these  cases,  a  clear  latent  ambiguity  must  be  first 
shown.  E\idence  which  merely  raises  a  conjecture  is 
insufficient  (^). 

4.  But  although  a  latent  ambiguity  may  be  aided  by 
parol  evidence,  yet  a  patent  ambiguity  cannot  be  aided 
by  extrinsic  evidence,  because  that  would  in  effect  be 
to  pass  without  deed,  what  by  the  law  can  be  passed 
by  deed  only.  Of  this,  Bacon  observes,  infinite  cases 
might  be  put ;  for  it  holdeth  generally,  that  all  am- 
biguity of  words,  by  the  matter  within  the  deed,  and 
not  out  of  the  deed,  shall  be  helped  by  construction,  or 
in  some  cases  by  election,  but  never  by  averment,  but 
rather  shall  make  the  deed  void  for  uncertainty. 

5.  In  Mansell  v.  Price,  personal  estate  was  settled  in 
trust  for  Price  the  defendant,  and  Catherine  his  wife,  for 
their  lives,  and  the  life  of  the  survivor  of  them,  and 
then  for  their  issue,  with  a  power  to  the  wife  to  dispose 
of  1,500  /.,  part  of  the  monies,  to  any  persons  she  pleased. 
She  exercised  this  power,  l3y  giving  the  money  to  Sir 
Edward  Mansell,  in  trust  to  pay  1,000?.  to  A,  when  she 
should  attain  twenty-one,   or  marry ;  but  if  she   died 

V.    Williams,    2    Uuss.    &    Myl.  shaw,  2  Vou.  &  Coll.  72 ;  Alex- 

689.  ander   v.  Ciosbie,   Rep.   t.  Sug-d. 

(c)  Hodges  t.  HorpAill,  1  Russ.  14.3. 
&  Myl.  116.  (fj)   See  Lord  Walpole  i.  Earl 

(y)  Thomas  r.  Thomas,  6  Term  of   Cholmondcley,    7  Term  Rep. 

Rep.  671 ;  sec  Bnul'shaw  v.  Brad-  138. 
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before  twenty-one_,  pr  marriage,  then  it  should  be  to 
such  uses  as  B  should  aDpoint.  And  the  other  500/. 
she  directed  to  be  paid  to  C,  in  exactly  tljjq  same  terms 
as  before.  The  bill  was  filed  by  the  guardian  of  ^  and 
C,  infants,  to  have  the  money  paid,  and  to  be  put  out 
for  them  to  have  the  interest  thereof  immcdiatel}^  For 
the  defendant  Price,  it  was  insisted  that  he  was  entitled 
to  the  interest  of  1,500/.,  until  it  should  become  pay- 
able. The  first  question  was,  whether  parol  evidence 
could  be  admitted  to  explain  the  intention  of  Catherine 
Price  what  should  become  of  the  interest  till  the  times 
of  payment;  for  if  that  could  be  admitted,  there,  was 
sufficient  to  prove  the  husband  should  not  have,  it.  And 
the  Master  of, the  Rolls  was  of  opinion  that  such  evi- 
dence could  not  be  read  {h). 

().  So  in  Kelly  i'.  Powlet  (/),  the  question  was,  whe- 
ther plate  passed  under  a  bequest  of  household  furniture. 
The  drawer  of  the  will  said,  it  was  ;/o/  intended ;  but 
his  evidence  was  refused,  and  the  plate  was  held  to  pass. 

7.  Again,  in  a  casein  ithe  Exchequer  (A-),  it  appeared 
that,  hj  an  act  of  parliament,  cast  plate-glass  was  di- 
rected to  be  squared  into  plates  of  certain  dimensions. 
The  question  was,  whether  certain  plates  were  in  the 
sliape  directed  by  the  act.  The  Attprney-gcneral  at 
the  trial  produced  books  explaining  the  process  and 
terms  of  the  art  in  the  manufacture,  and  the  defendants 

(/O  MS.  T.  Term,  8  &  9  Geo.  Grant,  1  Eq.  Ca.  Abr.  230,  pi.  2  i 

II.;  and  see   Hart  v.  Diirand,  3  2Vcrii.517;  and  see  1  Bro.  C.  C 
Anstr.     C84  ;      ChauiberJaine     w. , ,  350,  '351  ;    Seymour    ?;.' Hapier, 

Chauiberlaine,  2  Frcem.  52;  Ul-  J^unb.  2,8^^^1)0,6 |Y..B|an^,,^jl  Eapt, 

ricb    V.   Ditclilield,    MS.    2   Atk.  441.     ,,  ,              ,    .,    t  . 

372,  where  the  evidence  Avas  not  {k)    Attorney -General    v.  the 

received.  Cast     Plate- Glass     Company,     1 

(i)    1   Bro.    C.  C.    476,    cited  ;  Aiistr.  39  ;  see  Clayton   r.   Greg-- 

Andjl.  605,  reported,  which  1  con-  son,  5  Adol.  ik  Eil.  302. 
ccive  has  overruled  Pendleton  v. 
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offered  eviclenco  to  prove  th6  teehnical  meaning  in  the 
trade  of  the  word  squariuff  glass ;  the  evidence  was, 
hbvveVer,  refused,  and  a  verdict  found  against  the  de- 
fendants :  and  upon  a  motion  for  a  new  trial.  Lord 
Chief  Baron  Eyre  said :  In  explaining  an  act  of  parlia- 
ment, it  is  impossible  to  contend  that  evidence  should 
be  admitted,  for  that  would  be  to  make  it  a  question  of 
fact,  in  place  of  a  question  of  law.  The  judge  is  to 
di'rect'the  jiiryas  't6  the  point  of  law,  and  in  doing  so 
must  forrii  his  judgment  of  the  meaning  of  the  Legis- 
latWi^^,  ih  the  same  manner  as  if  it  had  come  before  him 
on  demurrer,  when  no  evidence  would  be  admitted. 
Yet  on  a  denun'rer  a  judge  may  well  inform  himself 
from  dictionaries  or  books,  on  the  particular  subject 
concerning  the  meaning  of  any  word.  If  he  does  so  at 
nmjmus,  and  shows  them  to  the  jur}',  they  are  not  to 
be' considered  as  evidence,  but  only  as  the  grounds  on 
which  the  judge  has  formed  his  opinion,  as  if  he  were 
to  cite  any  authorities  for  the  point  of  law  he  lays  down. 

8.  So  parol  evidence  is  inadmissi])le  to  restrain  the 
legal  operation  of  general  words  in  an  instrument. 
Therefore  it  cannot  be  admitted  to  prove,  that  a  parti- 
cular'estate  was  not  intended  to  pass  under  general 
words  sufficient  to  com])rise  it. 

9.  Thus,  in  Davis  r.  Thomas  (/),  a  husband  and  wife 
behig  seised  of  settled  estates  in  the  county  of  Pembroke, 
bought  an  t>state  in  the  same  county,  called  Rigman 
Hill,  which  was  conveyed  to  them,  and  the  survivor  in 
fee.  The  husband  having  prevailed  on  the  wife  to  join 
with  him  in  suffering  a  recovery  of  the  settled  estates, 
in  order  to  enable  him  to  mortgage  them,  gave  the 
attorney  employed  to  suffer  the  recovery  a  particular 
description  of  the  settled  estates,  which  did  not  conujrise 

(/)  Ueii-.  Lib.  17.">7,  ful.  ;)3,  34.  See  Thomas  r.  Dtivis,  1  Dick, 
301 ,  et  infvd. 
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Rigman  Hill ;  and  it  clearh/  appeared,  from  several  cir- 
cumstances, that  he  had  not  any  intention  to  comprise 
that  estate,  the  title-deeds  of  which  were  in  his  wife's 
custody.  The  attorney,  fearful  of  not  comprising  the 
whole  estate,  and  not  knowing  that  Rigman  Hill  had 
been  purchased,  added  general  words  sufficient  to  com- 
prise that  estate.  The  recovery  was  suffered  to  the  use 
of  the  husband  in  fee,  who  afterwards  mortgaged  the 
estate  by  the  same  description.  The  husband  by  his 
will  gave  all  his  estates  to  his  wife  for  life.  She  survived 
him,  and  after  her  death  the  heir  at  law  of  the  husband 
brought  an  ejectment  against  the  persons  claiming 
Rigman  Hill,  under  the  wife,  which  came  on  to  be  tried 
at  the  April  Great  Sessions  for  Pembrokeshire,  in  1756. 
Parol  evidence  was  offered  by  the  defendant,  to  show 
that  it  was  not  intended  to  comprise  Rigman  Hill  in 
the  recovery  and  mortgage ;  but  it  was  refused,  and  the 
plaintiff  had  a  verdict. 

10.  So  in  Shelling  v.  Farmer  (w?),  where  to  a  release 
in  pursuance  of  an  award,  the  plaintiff  would  have 
called  the  arbitrators  to  prove  that  they  refused  to  take 
into  consideration  a  particular  fact,  although  the  award 
and  release  contained  general  words  sufficient  to  take  in 
all ;  Eyre,  C.  J.,  would  not  suffer  any  evidence  to  be 
given  to  contradict  the  deed. 

11.  And  in  the  recent  case  of  Butcher  v.  Butcher  («), 
general  words  in  a  release  were  held  not  to  extend  to 
a  certain  bond  of  indemnity :  and  Lord  Chief  Justice 
Mansfield,  at  Guildhall,  refused  to  admit  parol  e^ddence 
to  show  the  intention  of  the  releasor  to  release  the 
bond.  And  upon  a  motion  for  a  new  trial,  the  Court  of 
Common    Pleas   intimated  a  strong  opinion,    that   no 

(m)    1   Str.  646.      See    Strode      Goodinge,  1  \"es.  23 J. 
V.  Lady  Falkland,  2  Vern.  621 ;  {n)  1  New  Rep.  113. 

3  Cha.  Rep.  90  ;  and  Goodinge  v. 
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evidence  could  be  admissible  to  explain  the  release, 
since  the  doubt,  if  any,  was  amhlguitas  patens ;  and  in 
consequence  of  this  intimation  the  counsel  for  the 
plaintiff  declined  arguing  the  case. 

12.  But,  as  we  shall  presently  see,  the  effect  of  general 
words  may  be  restrained  in  a  court  of  equity,  on  the 
ground  of  mistake,  where  it  is  satisfactorily  proved. 

13.  It  still  remains  to  observe,  that  courts  both  of  law 
and  equity  constantly  advert  to  the  situation  of  the 
parties,  &c.  in  order  to  enable  them  to  construe  ambi- 
guous or  ill-penned  instruments,  although  parol  evidence 
of  the  intention  of  the  parties  could  not  be  received, 
and  this  has  been  sanctioned  by  a  leading  case  in  the 
House  of  Lords  (o). 

14.  In  one  case  {p),  where  it  was  doubtful  whether  a 
covenant  for  renewal  extended  to  a  perpetual  renewal, 
and  the  parties  had  renewed  four  times  successively 
under  the  covenant,  Lord  Mansfield  and  the  other  Judges 
of  the  King  s  Bench  held,  that  the  parties  themselves 
had  put  a  construction  upon  the  covenant,  and  were 
therefore  bound  by  it.  Lord  Alvanley,  who  was  in  the 
cause,  said,  when  Master  of  the  Rolls,  that  he  was  never 
more  amazed  than  at  this  decision,  and  that  Mr.  Justice 
Wilson,  who  argued  with  him,  was  astonished  at  it  (</)  ; 
and  he  more  than  once  expressed  his  marked  dis- 
appro])ation  of  this  doctrine  (;•).  Lord  Eldon  (.?),  and 
and  Sir  Wm.  Grant  {t),  have  both  also  cUssented  from 

(o)  Sir  John   Eden  i.  the  Earl  (y)   Baynham  t,  Guy's  Hospital, 

of  Bute,  7  Bro.  P.  C.  74.5.     See  3  Ves.  295;  and  see  2  Ves.  jun. 

Countess    of    Shelburne     v.    the  448. 

Earl  of  Inchiquin,    1   Bro.   C.  C.  (r)  See  Eaton  r.  Lyon,  3  Ves. 

338.  jun.  690. 

(p)  Cook  r.  Booth,  Cowp.  819;  {s)  See  lerijulden  f.  May,  9  Ves. 

and    see    Blackst.   1249;    1    New  jun.  325. 

Rep.   42.     See    Peake   on    Evid.  {t)  See  Moore  i.  Foley,  G  ^'es. 

til.  2.  jun.  232. 
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it ;  and  Lord  C.  J.  Mansfield,  in  a  late  case,  observed, 
that  it  was  a  case  which  had  been  impeached  upon  all 
occasions  («).  And  it  appears  to  be  now  clearly  settled, 
that  in  the  construction  of  an  agreement  or  deed,  the 
acts  of  the  parties  cannot  be  taken  into  considera- 
tion (cl'). 

15.  Where,  however,  the  words  of  an  ancient  statute  or 
instrument  are  doubtful,  contemporaneous  usage,  al- 
though it  cannot  overturn  the  clear  words  of  the  instru- 
ment,  will  be  admitted  to  explain  it ;  for  jus  et  norma 
loquendi  is  governed  by  usage,  and  the  meaning  of 
things  spoken  or  written  must  be  as  it  hath  constantly 
been  received  to  be  by  common  acceptation  {y).  This 
has  been  determined  in  many  cases,  and  such  evidence 
accordingly  received  {z).  And  in  a  late  case  on  this 
subject,  Lord  Ellenborough  said,  it  was  in  constant 
practice  at  nisi  pr ins  to  receive  evidence  of  usage  to 
explain  doubtful  words  in  old  instruments  ;  and  it  would 
be  difficult  to  show  any  just  ground  of  distinction  be- 
tkveen  the  information  which  a  Judge  might  receive  to 
aid  his  judgment  in  bank  and  at  nisijwius  (a). 

10.  In  a  late  case  (h),  where  a  question  arose  upon 
the  meaning  of  the  words  "  keep  in  order, "  in  an  agree- 
ment to  plant  trees  upon  land,  Mr.  Baron  Bayley  said, 

(u)  See  2  New  Rep.  452.  see    Attorney-general    v.   Parker, 

(x)  See   Clifton    v.  Walmsley,  2  Atk.   576;  Attorney-general  v. 

5  Term  Rep.  564;  and  see  Iggul-  Forster,  10^'es.jun.  335;  Kitchin 

den  V.  May,  7  East,  237.  v.  Bartch,  7  East,  53  ;  Bailiffs,  &c. 

(?/)  Sheppard^'.GDsnold,^'aug•h.  of    Tewkesbury    v.    Bricknell,    2 

169.  Taunt.  120. 

(z)  Rex  V.  Varlo,   Cowp.  246 ;  (a)  Rex  v.  Osbourne,    4   East, 

Gape  V.  Handley,    3  Term   Rep.  327;  and  see  Stammers  v.  Dixon, 

228,  n. ;   Blankley  v.  Winstanley,  7  East,  200, 

3  Term  Kep.   279;   Rex  v.  Bell-  (i)  Allen  t\  Cameron,  1  Crompt^ 

ainger,   4  Term  Rep.  810;    Rex  &  Mees.  832. 
V.  Miller,  6  Term  Rep.  268  ;   and 
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that  he  should  not  Imve  thoti^ht  fchdit  tl(iepi^e,.<piiglit  to 
have  been  taken  ipto  conskleratidn^i  i unless,  ";l«?!^piftS',hv 
order"  had  been  an;  equivocal  expressiovi,  hut  tjip, price 
must  be  an  ingredient  from  which  a  construction,  of 
such  an  ngreenicnt  as  that  might  bt^  iC^me  ati  He 
thought  the  price  was  an  ingredient  in  the  constructipji 
of  an  agreement,  hi  which  equi\"ocal.w<^'ds,ivvflW  used, 
and  Mr.  Baron  Vaughiin  was  of  ,tbieiSi|ime  iQpii^iqn,;,  b^1;l 
Mr.  Baron  Bolland  did  not  concur  iui.tih^t  tppiuipn^ 
because  a  pai'ty  may  enter  into  a  contract,  artcl  \mder-, 
take  to  <lo  work  for  mucli  less  than  its  value.  He 
thought  it  a  dangerous  doctrine  that  the  price:  miglitb^ 
imported  into  the -consideration  of  the  colistructiou  of 
the  agreeriaent,  Mr.  Baron  Bay  ley  added,  that  he 
should  certahdy  think  that  the  pricfe  wasitot.admiir^sible 
in  construing  the  agreementj,  had  it  not  been,  that 
there  was  an  ambiguity  in  it ;  but  even  with  thiS;  ex^^ 
planation,  Mr.  Baroii  BollaiKl's  appiears  tOibBithc-SQvmder. 
opinion.i-iiii'iji  !■•  luiui^'ii:  r<iif  t.ir,  v/oii^-.  uj  juoiilih  ■.>.• 
iii'iiuu  obiil  i;  ihhi//  noiJiiiinotni  'ult  •!••') //! 
^  \/,>u  ij;  bin;  Aiii'Al  ui  hvmi^hiilHiil  int. 
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SECTION  XT. 

OP    PAROL    EVIDENCE    IN    EQTTTTY    TO    CORRECT 
MISTAKES    OR    FRAUDS. 


1 .  lilhlnkcs  find  fi'duds  ronrrfrd 

hy  ])(irol  cvhliHCC. 

2.  Effect  of  (li^foif/iinl's  denial. 

4.  Isitiic  directed. 

5.  Whether   sc/tlemcnl    can    he 

corrected  by  parol  exUence 
alone. 

JO.   Mi<<take    proved    by    insfnic- 
tloiix  and  parol  evidence. 

VOL.  I. 


]3."'AliiffnIie   of  pnrchaser's    at- 
torney in  conrryanrr  cor- 
,      recicfl. 

\4.,. Proposals  to  correct  by,  inu^t 
he  final  contract. 

]■'').  fietth'ment  to  prevent  a    for- 
feiture. 

Hi.    Omission;  of  proxiii on  on  sxp- 
posed  illcijality. 
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19.  Fraud  corrected. 

20.  What  amounts  to  fraud. 

21.  Third  person  drawitig  tqj  mi 


nutes   contrary    to  inten- 
tion. 


23.  Promise  to  rectify  an  acci- 
dental omission  enforced. 

26.  Effect  of  fraud. 

27.  No  relief  against  bond  fide 

]iur  chaser. 


The  last  division  of  our  subject  relates  to  the  juris- 
diction of  equity,  in  correcting  mistakes  and  fraudulent 
omissions  in  agreements  and  deeds  (I). 

1.  In  Henkle  v.  the  Royal  Exchange  Assurance 
Office  (a),  Lord  Hardwicke  said,  that  no  doubt  hut  equity 
had  jurisdiction  to  relieve  in  respect  of  a  plain  mistake 
in  contracts  in  ^^Titing,  as  well  as  against  frauds  in  con- 
tracts ;  so  that  if  reduced  into  writing  contrary  to  the 
intention  of  the  parties,  on  proper  proof  that  would  be 
rectified ;  he  thought,  however,  that  in  these  cases  there 
should  be  the  strongest  proof  possible.  In  a  case  which 
was  much  agitated  before  Lord  Thurlow,  he  laid  down 
the  rule  with  great  latitude,  that  if  a  mistake  appears, 
it  is  as  much  to  be  rectified  as  fraud  {h).    So  in  another 

(a)  1  Ves.  317.  {b)  Taylor  v,  Radd,  5  Ves.  jun. 

595,  cited. 

(I)  Even  at  law  the  palpable  mistake  of  a  word  will  not  defeat  the 
intention  of  the  parties.  In  a  case  in  the  Common  Pleas,  where  the 
condition  of  a  bond  was,  that  it  should  be  A'oid  if  the  obligor  did  not 
pay ;  and  performance  being  pleaded  on  the  ground  of  literal  expres- 
sion, the  Court  held  the  plea  bad.  Anon.  Dougl.  384,  cited,  2d  edi- 
tion. See  1  Dow,  147.  It  seems  clearly  settled,  that  words  evidently 
omitted  in  a  will  by  mistake  may  be  supplied,  both  at  law  and  in  equity, 
Tollett  V.  Tollett,  Ambl.  194;  Coryton  v.  Hellier,  2  Bur.  923,  cited; 
and  Doe  v.  Micklem,  6  East,  486;  see  Lane  v.  Goudge,  9  Ves.  jun. 
225 ;  IMellish  v.  Mellish,  and  Phillips  v.  Chamberlain,  4  Ves.  jun.  45. 
51  ;  but  however  evident  the  mistake  may  be,  the  words  will  not  be 
supplied  if  the  testator's  manifest  intention  would  be  defeated  by  the 
insertion  of  them.  Chapman  v.  Brown,  3  Burr.  1626.  See  2  Ves. 
jun.  365.  But  now  xoords  of  inheritance  are  supplied  by  the  1  Vict. 
c.  26,  s.  28,  29. 
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case  before  the  same  Chancellor,  he  said  that  he  thought 
it  impossible  to  refuse,  as  incompetent,  evidence  which 
went  to  prove  that  the  words  taken  do^\'n  were  contrary 
to  the  concurrent  intention  of  all  parties.  To  be  sure, 
he  added,  it  must  be  strong,  irrefi'agable  evidence,  but 
he  did  not  think  he  could  reject  it  as  incompetent  (c.) 

2.  Lord  Eldon,  obser\'ing  upon  these  dicta,  said,  that 
Lord  Thurlow  seemed  to  say  that  the  proof  must  satisfy 
the  Court  what  was  the  concurrent  intention  of  all 
parties ;  and  he  added,  it  tnust  never  be  forgot  to 
what  extent  the  defendant,  one  of  the  parties,  admits  or 
denies  the  agreement.  In  the  case  before  Lord  Eldon  (d), 
a  specific  performance  of  an  agreement  was  sought,  ^^■itll 
a  variation  attempted  to  be  introduced  by  parol,  on  the 
ground  of  mistake  and  surprise,  which  was  positively  de- 
nied by  the  defendant.  And  the  Chancellor  said,  that  he 
would  not  say,  that  upon  the  evidence  ^^•ithout  the  answer, 
he  should  not  have  had  so  much  doubt  whether  he  ought 
not  to  rectify  the  agreement,  as  to  take  more  time  to 
consider  whether  the  bill  should  be  dismissed ;  but  as 
the  agreement  was  to  be  considered  with  reference  to 
the  answer  by  which  he  had  positively  denied  it,  he 
dismissed  the  bill,  but  without  costs. 

3,  Lord  Eldon's  decision  i)recisely  accords  with  Lord 
Thurlow's  opinion,  which  he  rightly  construed.  For  in 
Lord  Irnham  v.  Child  (t'),  it  was  observed  by  Lord 
Thurlow,  that  if  a  mistake  be  admitted,  the  Court  would 
not  overturn  the  rule  of  equity  by  varjing  the  deed  ;  but 

(c)  Countess  of  Shclbiiinc  v.  the  of  Woods  and  Forests,   1  You.  t'i: 

Earl   of  luchiqiiin,    1    Bro.   C.  C.  Coll.  559.  583. 

338;  and  sec  Cock  v.  Richards,  (c)   1  Bro.  C.  C.  9'2  ;  and  see 

10  \'cs.  jun.  441.  Hare  v.  Shearwood,  3  Bro.  C.  C. 

(rf)  Marquis  of  Townshcnd  v.  1G8  ;      1    Vcs.    jun.    241  ;     and 

Stang-rooni,  6  ^'cs.   jun.  3'28  ;  sec  Ilaynes  v.  Hare,   1  Hen.  Blackst. 

Attorney-g-cncral ;  .Conunissioncrs  G59. 

s  2 
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it  would  be  an  equity ^/^/t<?/-.^, the  cle^d^,  Tl^en  it  should 
be  proved  asi  mucb, to  the  satisfactioii  of  the  Cpurtj.as  if 
it  were  admitti^^ t:, ;  ",  'JPhe  (lifficuftj/  ofi thj^, ^,  so. ^xeali, , tl} ^t 

insktmgfh^'ewQs,nQmisUiki^,%,,  ,   ,  \\-)\{\ij  :  nnr/'M 

f^.;  .Where  the  Court  cannot  satisfy  itself  of  the  fact,  an 
issue  may  be,  directed  to  try  the  question.  Tlii^s^  in  the 
case  of  the ;  South;  i  Se<^,  Company,  iq.  D'Ofiff, , (./f,) ,, .fl'Oliif 
agreed  not ;tp.,9aji;ry  gop<^s.  ;Ui^49?I,  R^^'^.^i^  ..9??; 9Wf f;^W-^  ' 
and  if  mformatiou, ;\yas  given,  j^i^^jtj^yq  monlfhs  lafter  his 
return  home  that  he  had  done  so,  he,  was  to  pay  certain 
stated  damages.  Tlie  instrument  was  not  drawn  up  until 
on  board  the  ship,  and  in  a. great  hurryj,and  executed 
there  by  D'Olilf ;  \yho  when  he  got  out  tO:  ^^.a,  ^ncl  read  it 
o-^er,  found  it^yassix  months  instead  of  two;,  and  brought 
a  bill  to  be  relieved  £^gainst  that  variation  in  the  instru- 
ment, the  company  having  brought  an  action  on  it. 
Lord  King  sent  it  to  an  issue ;  it  was  tried  on  a  ques- 
tion, whether  it  was  the  original  agreement  it  shoiUdbe 
two  instead  of  six  months.  A  verdict  was  given  in  favour 
of  the  plaintiff,  that  the  agreement  was  designed  to  be  in 
two,  and  in  consequence  of  that.  Lord  Talbot  inade  a 
decree  to  reUeve  the  plaintiff  against  any  difficulty  by 
the  variation.  ..vAnr,  i^ilio  (,\  Ivuin.niu. 

5.  The  hesitat!(!n  tv^th''wiiit^h  )5^tt)l  fe^id'M(^'^  is  re- 
ceived in  equity  to  correct  e-^en  mistakes  in  agreements 
and  deedfe,  is  sti-otigly  exeinplified  by  a  ciis^  before  Sir 
WiUiam  Fortescue  (//).  Previously  to  marriage'  aln' estate 
v/as  agreed  to  be  settled  on  the  intended  husband  for 
life^' remainder  to  the  wife  for  Hfe,  remainder  to  the  sons 

(/)  2  ^'es.  377  ;    5  Ves.  jun.  (g)  Hanvood  v.  Wallis,  2  Ves. 

601,  cited;  and  see  Peniber  i\  195,  cited;  see  Rep.  t.  Siigd. 
Mathers,  1  Bro.  C.  C.  52.  150.. 
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^tte6'^fesi<^elylli'  tail'  Wifilc, 'i^dniAitidVr  f 6'  iill  tile  diiA.^lWl's'. 
Instructions  were  i^iven  to  an  attorney  to  dnw  the  set- 
tlement, who  drew  it  as  far  asthehinitation^'tb'thesotlsy 
\^h(di'6  he  'stopped,  fihdHvr6te,^heh  go  bn  as  in  Pippin  v. 
Ekins  ;  which  was  a  precedeiit  h(5  delit'iered  to  his  clerk, 
id  go  on  from  that  liiiiitation,  and  Avas  a!  right  settle - 
nficnt  to  the  issue  male  and  daughters  ))y  that  wife  ;  hut 
the'  clerk  drew  the  settlement  to  all  the  daughters  of  the 
husband,  without  restraining  it  to  that  marnage' :  it'  \^^s 
ei!ic\i't^^d  with  this  mistake  :  the  questioh '  dV6s'(^  hetweeh 
dH'  6fily  'di^'ught^r  of'  that  Iriarriage  and  ohildreii  bf  the 
ii^Jib'amVfe' by  the  second  wife.  Tlie  draft  of  the  attorney 
was  proved;  and  the  settlement  in  Pi})|)in  r.  Ekins  ;  l)ut 
the  Court  would  not  admit  parol  evidence  of  the  attorney 
t6' b(^  i^e'ald,  and  held  that  the  btll^r  evidence 'Vv6uld  not 
dbV'tbat'iio'thirig'dppearih^  i^i' kVritin'g  iitldtl-  the  hands 
of  the'  pdrtli^s,  the  ^ettleihent  eoitld  ndt'  h^  altered.  And 
Slr'Thdnl^s  Chirk  iis  reported  to  have  said  (A),  that  as  to 
the  'head  of  the  mistake,  he  did  not  give  a  positive 
opinion,  hilt  lie  did  not  think  the  Court  had  relied  upon 
p^rbl  ei-idehce  shingly.  ffMu-ni^jj  ^lii  Unh  ;fiitjiii]i(|  -j/fj  I.. 

&:  But  "l^hatd^'h*  'diffi^-ViltV'  th^i^  ^1^%'  b'e'  df 'adiiiitring 
parol' '^-iriiekce' Singly;  yet  it'  i^  always  admit^tt'd  \Vhere  it 
is  corrol)orated  by  other  evidence.  1 1   1 1  j . i  n  -     ,  • 

/.  This  doctrine  was  carried  a  great  way  in  the  case 
of  Dr.  Coldcot  r.  Serjeant  Hide  (i).  Dr.  Coldcot  having 
purchased  churcli-Uu)ds  in  fee,  under  the  title  of  Crom- 
well, ijQld  them  to  tlae  tiLefendaut's  testator,  and  entered 
iii|t9  gqneral  covenants  for  theil^tle.,,  Upon  the itlestora- 
tiou'  the  eistate  w^;, avoided,  and  upon  an  iiction  on  the 
CQvenauts,  (kunages  to  the  value  of  the  purchase-money 
were  recovered.     A  bill  was  then   hied   to  be  relieved 

•      •'  „„,..,,  I: 

(A)  I  Dick. '296.  17,1;    1  Sivl.  •2:3^-,  cited;    11  Car. 

(i)   1   Cha.  Ca.    16;    'i    Fict'in.       11. 

s  3 


262  OF    PAROL    EVIDENCE 

against  the  recovery  at  law,  which  suggested  a  surprise 
upon  the  plaintiff,  in  getting  him  to  enter  into  general 
covenants,  and  that  it  was  declared  by  the  parties,  when 
the  deed  was  executed,  that  it  was  intended  Dr.  Coldcot 
should  not  undertake  any  further  than  against  himself ; 
and  there  heinrj  some  in'oof  of  tins  declaration,  it  was 
decreed  by  the  Lord  Chancellor  and  Master  of  the  Rolls, 
that  the  defendant  should  acknowledge  satisfaction  on 
the  judgment,  and  pay  costs.  And  the  reporter  says,  a 
like  case  to  this  between  Farrer  v.  Farrer  was  heard  and 
decreed  after  the  same  manner,  about  six  months  ago. 

8.  A  case,  nearly  similar,  occurred  about  eleven  years 
afterwards  {k)  ;  but  it  appeared  that  all  the  covenants 
except  the  one  upon  which  judgment  had  been  obtained 
at  law,  were  restrained  to  the  acts  of  the  vendor,  and 
that  the  vendor  sold  only  such  estate  as  he  had. 

9.  This  last  case  was  quoted  in  a  case  in  the  Common 
Pleas  before  Lord  Eldon  {I),  who  thought  the  decision 
must  have  been  made  on  the  ground  of  the  intent  of 
the  parties  appearing  on  the  instrument,  since  that 
intent,  and  the  consequent  legal  effect  of  the  instru- 
ment, could  only  be  collected  from  the  instrument  itself, 
and  not  from  any  thing  dehors.  In  a  still  later  case  in 
the  same  Court  {m),  Lord  Alvanley  thought,  under  the 
circumstances  of  the  case,  that  the  apphcation  was  made 
to  the  Court  of  Chancery  to  correct  the  mistake,  in  the 
same  manner  as  applications  are  made  to  that  Court  to 
correct  marriage  articles  where  clauses  are  inserted 
contrary  to  the  intent  of  the  parties.  It  seems  clear, 
however,  that  the  relief  in  this  case  was  founded  on 
parol  e\idence  that  the  vendor  sold  only  snch  estate  as 
he  had,  corroborated  as  it  was  by  the  form  of  the  deed 

(70  Fielder  v.  Studley,  Finch,      &  Pull.  26. 
90.  (w)  Hesse  x\  Stevenson;  3  Bos. 

(0  Browning  v.  Wright,  2  Bos.      &  Pull.  575. 
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and  the  subject  of  the  contract.  Such  evidence  was 
received  in  the  prior  case  of  Dr.  Coldeot  and  Serjeant 
Hide,  and  is  still  clearly  admissible. 

10.  Thus  in  Young  i\  Young  (n),  the  plaintiff  married 
Lucy,  a  defendant,  and  an  infant ;  the  husband  stated, 
or  drew  by  way  of  instructions  to  his  attorne}%  what  the 
wife's  fortune  then  was,  and  agreed  to  add  as  much  to 
be  settled  in  strict  settlement,  and  hkewise  stated  that 
the  intended  wife  had  a  prospect  of  an  additional  for- 
tune ;  to  which  he  agreed,  prodded  it  cUd  not  exceed 
1,000/.,  to  add  a  like  sum,  to  be  likewise  settled  strictly, 
and  he  to  have  the  excess.  The  settlement  was  pre- 
pared according  to  the  instructions  ;  but  the  solicitor 
having,  in  the  margin  of  the  draft,  added  double  the 
sum,  the  settlement  was  prepared  and  executed  accord- 
ing to  that  mistake.  Parol  evidence  was  admitted  to 
prove  the  mistake  ;  that  is,  the  settlement  was  first 
shown  to  differ  from  the  written  instructions,  and  parol 
e\'idence  of  the  counsel  and  attorney  was  then  received, 
to  prove  the  mistake. 

11.  This  equity  was  administered  in  the  case  of 
Thomas  v.  Da^is,  before  cited  {o),  where  it  clearly  ap- 
peared, that  the  estate  in  question  was  not  intended  to 
be  comprehended  in  the  general  words.  This  appeared 
from  many  circumstances,  Ijut  particularly  from  the 
description  of  the  estate  given  by  the  husband  to  the 
attorney  by  way  of  instructions,  which  described  the 
lands  particularl)',  and  did  not  include  Rigman  Hill ; 
and  the  attorney  proved  that  he  did  not  know  of  this 
estate,  and  that  he  introduced  general  words,  merely  to 
guard  against  any  wrong  or  imperfect  description  of  the 
lands  actually  intended  to  pass.     It  was  objected,  that 

{)i)  1   Dick.  "29.'),   cited.      Sec          (o)    Supra,   p.   ^.'iS ;    1    Dick. 
I  Dick.  3U3,  304.  301 ;  Kcj,-.  Lib.  B.  1757,  fol.  33, 

34. 
S  4 


^^4  ^^,p^^J,,JO^.PA:I^0|I>  ;5i.YiJ)ENG5;.i.     . 

tlae  .axlmisgion  QJ^wtfl,!?  attorney's  evidence  was  in  direct 
qqj:}trii,dic,tiuiji.  to  .t;kej|!?tati|t,e.,pf  ;frauds  ;:  but  Sir  Thomas 
Q\af)f.^  ( jW:^i^  I  ql^^j  ri^  I  might,  be ; ,  rejicl,;  ]  ^and  accordingly 
i^jQittj^d  ]|;  ,(4;)t^  Ilrd  vd-rrs rfw  jHiovooaib 'iSflb*- 

^., , J2.;.S9  iri|Rpgeiis, i^t'^ai^l  O^)?  instructioi^s  were  given, 
preyiQV^sly.to  marriage,  for  a  settlement  of  the  wife's 
qstateon  the  husband  during  his  life,  if  he  and  his  wife 
;S|iGidd,so;long  live,  remainder,  to  tlie  wife  for  life,  re- 
jipfi^in^lerit-Q:  the  . issue  of  the  marriage  doii  strict  settle - 
jLTQpnt,  .jf^pLaindei*;;  to;  such  uses  as  the  wife  should 
api^oint; ,;, .  £ind  9-  draft  of  a  settlement  was  drawn  accord- 
iugly.  ^nd  after  the  limitation  to  the  husband,  it  stood 
thus:  And  immediately  after  the  decease  of  the  hus- 
b^ndj,  then  to  the  wife,  &c. ;  and  proper  limitations 
\Y^rej  inserted  to  trustees  to  preserve  contuigent  re- 
in.aincJ,eriS|.,f,,  When  the  wdfe  saw  the :  draft,  thinking 
^^le  ;;vj?a^ijpast  child-bearing,  she  objected  to  the  limi- 
tations to  the  issue,  and  they  were  directed  to  be  struck 
9\itj|j.jfjrii^9jj attorney,  by  misUike,  not  only  struck  out 

"'(/^■"r  bicLV''^^4V'  !Nrote,  the  Kilvington,' 5  Ves.  jun.  593  ;  and 
/Atitfe' 'are'  nd t'  stktfett  in'  'tiie'  l-yjibr t  ^'  - ' "  fe'e6  Ndso'ii'  ^v!  'Nelson ',  Nel's.'  dlia. 
tliey'  cvre  extracted  from  the  Re-  Rep.  7  ;  Shaw  y.  Jakenian,  4  East, 
gj.itrar's  book;  see  Reg'.  Lib.  B.  201;  Duke  of  Bedford  t\  Marquis 
1756,  fol.  205;  see^Pritchard,  v.  ,  of  Abercorn,  1  Myl.  &  Cra.  312  ; 
Qiiinchant,  Ambl.  147;  5  Ves,  Marquis  of  Exeter  r.  Marchioness 
jltnish'G,  iil'(«y;'-ancr:yarstovv  t  /of  Exeter,  3  Myl.  &  Cra.  321. 

(1)  Ine  judgment  IS  very  inaccurately  stated  in  the  report.  After 
addressing  liiihseff  to  th'e  general  words,  the  Master  of  the  Rolls  is 
stated  to  have  said,  Do  thfefs^^ 'words  comprise  Redriiorid  [Rigriiaii] 
Hill  ?  1  do  not  think  they  do  include  Kedmond  Hill  5  but  either  -words 
do.  IC  Redmond  Hill  Avas  not  intended,  why  was  the  wife  to  join; 
and  w  by  did  she  join  ? — -This  is  absolute  nonsense.  The  wife  joined 
because  she  was  interested  in  the  settled  estates  ;  and  the  opinion  of 
the  Court  was,  that  the  general  words  did  include  lligman  Hill.  The 
editor's  marginal  abstract  of  this  case  shows  how  difficult  it  is  to  under- 
stand the  report  of  it. 
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those  limitationH,  but  also  the  hmitation  to  the  wife  for 
life',  and  the  subsequent  limitation  to  trustees  to  pre- 
seiTe,  and  the  deed  was  executed  without  the  mistake 
being  discovered,  whereby,  as  the  bill  stated,  the  said 
power  for  a])pointing  the  reversion  of  the  premises  was 
made  to  take  place  on  the  decease  of  the  plaintiff  gc^ne- 
rully,  though  the  limitation  to  him  w^as  onl}-  during  the 
joint  lives.  The  wife  exercised  her  power  by  deed  in 
iavour  of  her  husband  during  his  life,  and  then  by  will 
gaAre  him  the  fee,  and  then  died  in  his  life-time.  Her 
heir-at-law  insisted  that  the  use  resulted  to  him  during 
the  husband's  Hfe,  and  that  there  being  no  trustee  to 
preserve  contingent  remainders,  the  devise  in  the  will  as 
an  execution  of  the  power,  not  taking  effect  till  the 
determination  of  the  particular  estate,  was  void,  and 
brought  an  ejectment  against  the  husband,  and  obtained 
a  verdict  (I).  The  husband  then  filed  a  Inll  f(n-  an 
injunction,  and  to  rectify  the  mistake  in  the  settlement. 
The  defendant,  by  his  answer,  urged  that  the  draft  of 
the  settlement  might  have  been  altered  with  a  view  to 
siipi)ort  the  husband's  claim,  and  insisted  that  parol 
evidence  could  not  be  received ;  but  Sir  Thomas  Clark 
decreed,  that  the  power  appeared  to  have  been  designed 
so  far  to  e\t(nid  as  to  enable  her  to  (Uspose  of  the  in- 
terests in  the  estates  after  the  determination  of  I  he 
coverture,  and  during  the  life  of  her  husl^and,  as  well  as 
to  dispose  of  the  inheritance  of  the  estates  after  her 
husband's  decease,  and  ordered  the  settlement  to  be 
rectitied  accordingly  ;  but  without  costs  on  either  side. 
1.3.    In   the    last  ctise   u})on   this  subject  (y),  a  con- 

(ly)    Rol)  r.  Biittorwick,  2  Price,    190;  and  sec  Beaumont  i.  Biani- 
ley,  I  Turn.   11 . 


(I)  The  first  point  at  least  was  clear  at  law,  but  the  defendant  set 
up  an  eld  term  as  a  bar  to  the  plaintifl"'s  right  to  recover.     The  de- 
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veyance  of  a  portion  of  church-tithes  upon  a  purchase 
was  madcj  contrary  to  what  was  considered  to  be  the 
true  construction  of  the  written  agreement,  sul)ject  to  a 
proportion  of  the  rent  reserved  by  the  lease  of  the 
tithes  ;  and  upon  proof  that  this  was  done  by  the  mis- 
take of  the  ])urchasers  attorney,  and  that  the  rent  had 
not  been  demanded  for  several  years,  the  deed  was  after 
the  lapse  of  several  years  rectified  and  made  con- 
formable to  the  written  agreement. 

14.  To  enable  equity  to  amend  an  instrument  by 
proposals,  it  must  of  course  be  shown  that  they  con- 
stituted the  final  contract  of  the  parties,  for  they  may 
have  been  varied  by  subsequent  agreement  before  the 
execution  of  the  deed ;  in  which  case  there  would  be  no 
mistake  to  rectify  (r). 


15.  If  a  settlement  be  made  contrary  to  the  inten- 
tion of  the  parties,  merely  to  prevent  a  forfeiture  (I), 
parol  evidence  is  admissible  of  the  real  intent  of  the 
parties  (s),  and  the  settlement  will  be  rectified  in  con- 
formity with  it. 

(r)  Marquis  of  Breadalbane  t.  then    by   Lord    Nottingliani,    and 

Marquis  of  Chandos,  2   Myl.   &  afterwards     by    Lord    Chancellor 

Cra.  71L  Jefleries ;    and   see  Fitzg-ib.  213, 

(s)  Harvey  v.  Harvey,   2  Cha.  214  ;     see     Stratford    v.  Powell, 

Ca.  180,  decided  the  same  Avay,  1  Ball  &  Beatty,  1. 
first   by  Sir   Harbottle  Grimston, 


fence,  however,  did  not  succeed.     See  Farmer  dem.    Earl  v.  Rogers, 
2  Wils.  26. 

(I)  In  this  case  the  settlement  was  to  prevent  the  estate  from  being 
sequestered  on  account  of  the  husband  having  been  in  arms  for  Charles 
the  First.  The  decree  was  made  in  the  reign  of  James  his  son.  So 
that  as  to  the  nature  of  the  forfeiture,  it  is  evident  that  the  relief  of 
equity  would  not  have  been  afforded,  for  the  purpose  of  upholding  the 
settlement,  except  under  the  Restoration ! 
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16.  Where  parties  omit  any  provision  in  a  deed,  on 
the  impression  of  its  being  illegal,  and  trust  to  eaeh 
other's  honour,  they  must  rely  upon  that,  and  cannot 
require  the  defect  to  be  supplied  by  parol  evidence. 

17.  Thus  in  Lord  Irnham  v.  Child  (t),  it  appeared 
that  Lord  Irnham  treated  with  Child  for  sale  of  an 
annuity.  Upon  settling  the  terms,  it  was  agreed  that 
the  annuity  should  ])e  redeemable;  but  both  parties 
supposing  that  this  appearing  upon  the  face  of  the  trans- 
action would  make  it  usurious,  it  was  agi'eed  that  the 
grant  should  not  have  in  it  a  clause  of  redemption  ;  and 
it  was  accordingly  drawn  and  executed  without  such  a 
clause.  Lord  Thurlow  refused  to  supply  the  omission. 
A  similar  decision  was  made  by  Mr.  Justice  BuUer,  when 
sitting  in  Chancery  for  the  Lord  Chancellor  (u)  ;  and 
two  similar  determinations  were  made  by  Lord  Kenyon, 
when  Master  of  the  Rolls  (ci) . 

18.  Upon  these  cases  Lord  Eldon  observes,  that  they 
went  upon  an  indisputably  clear  principle,  that  the 
parties  did  not  mean  to  insert  in  the  agreement  a  pro- 
vision for  redemption,  because  they  were  all  of  one 
mind  that  it  would  be  usurious ;  and  they  desired  the 
Court  to  do  not  what  they  intended,  for  the  insertion  of 
that  provision  was  directly  contrary  to  their  intention  ; 
but  they  desired  to  be  put  in  the  same  situation  as  if 
they  had  been  better  informed,  and  consequently  had  a 

(/)   1  Bro.  C.  C.  92.  (x)    Lord  Portmore    v.  Morris, 

(«)  Ilarc  V.  Shearwood,  1  Vcs.  2  Bro.  C.C.  219  ;    1  Hen.  Blackst. 

jiui.  241  ;  3  Bro.  C.  C.  Ui8.     Sec  663,  664  ;  Rosanioiul  v.  Lord  Mel- 

:md  consider  Ilaynes    v.  Hare,   1  sinyton,  3  Ves.  juu.  40,  n. 
Ik'u.  Blackst.  659  (I). 


(!)  Perhaps  this  case  does  not  helong  to  this  line  of  cases,  but  should 
be  classed  with  those  in  which  a  term  is  omitted  by  mistake ;  of  which 
vUlc  stqjru. 
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cbiitrary  intentioiil'"Thc  answer  is,  tliey  actm%"lt''Ms 
not  to  be  in  the  deed;  and  why  was  the  Court  to  insert 
it,  where  two  risks  had  occurred  to  the  parties;  the 
danger  of  usury,' ' 'and  the  danger  of  trusting  to  the 
honour  of  the  party  ? 

'  19.  But  fraud  is  in  equity  an  exception  to  every  rule. 
In  the  case  of  Lord  Irnham  v.  Child,  Lord  Thurlow  (Us- 
tinctly  said,  if  the  agreement  had  ijeen  varied  l^y  fraud, 
the  evidence  would  be  admissible.  If  the  bill  stated 
that  the  clause  was  intended  to  be  inserted,  Ijut  it  was 
8Ui)}n'essed  by  fraud,  he  could  not  refuse  to  hear  evi- 
derice  read  to  establish  the  rule  of  equity.  Lord  Kenyon 
advanced  tlie  same  doctrine  in  the  cases  heibre  him, 
aiid  Mr.  Justice  Buller  also  thought  that  parol  evidence 
was,  in  such  cases,  admissible  ( j/ ) . 

i20.' The  only  difficulty  in  these  cases  ls,'io  ascertain 
what  siiairbe  deemed  fraud.  If  parties  merely'  a^ree  to 
a  term,  aiid  then  execute  an  instrument  in  which  that 
term  is  omitted,  without  objecting  to  the  omission  of  it, 
the  Court  cannot  relieve  the  injured  party  (.v).  So 
where  a  lessor  drew  a  lease  for  one  year,  instead  of 
twenty-one,' and  then  react  it  for  twenty-one  years,  the 
lessee  brought  his  bill  to  be  relieved ;  but  as'  he  could 
read,  it  was  deemed  his  own  folly ;  and  as  the  case  was 
within  the  statute,  his  bill  was  dismissed  with  costs  (a). 
Again,  where  in  a  lease  the  right  to  enter,  cut,  and 
carry  away  the  trees,  was  reserved  to  the  lessor,  the 
lessee  went  into  parol  evidence  to  show  that  that  was 
contrary  to  the  original  agreement,  and  proved  a  con- 

(?/)  And  see  Taylor  t'.  R add,  5  338. 
Ves.  jiin.  395,  cited;    Henkle  v.  {z)  See  Rich  i'.  Jackson,  4  Bro. 

R.  E.  A.  Office,  1  Ves.  317  ;   and  C.  C.  514  ;  ei  supra,  p.  235. 
see  Pitcaiine  v.  Og-bournc,  2  Ves.  («)  Anon.   Skin.    159;    bat  qu 

375  ;    Countess    of    Shelburne  r.  the  authority  of  this  case, 
the  Earl  of  Iachif|uin,  1  Bro.  C.  C. 
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versation  previously  to  the  execiiatiou  of  the  lease,  in 
which  the  landlord  assured  tl,i^  lessee  l^esthoidd  not  cut 
tj>^  timber,  and  only  resej^yed  >  it ,  in  |0rder  that  all  his 
leases ; might  he  uniform.  Thf ,  phaintiff 's  counsel,  how- 
ever, gave  up  this  part  of  the  bill  ati^the.  hearing  (^), 
and  Lord  Rosslyn  treated  it  as  clearly  wrong.  So  I  am 
tolid  that  in  a  very  recent  case  at,  law  (c),  where  a  war- 
rmt  of  attorney  was  giveiit9,,90ii|ress,  judgment  on  the 
assurance. of  the  creditor  that  no  pxecution  should  issue 
for,  threci  yeays,  and,  exec vitionwas^  contrary  to  tliis 
parol  agreement,  issued  innnediatel}-,  the  ^  Court  in- 
clined, that  as  the  defendant  knew  the  contents,  and 
had  sujfticient  time  to  read  the  wavrant  of  attorney,  they 
could  not  relieve;  and  yet  a  couyt  of  law  considers 
itself  to  have  a  considerable  controlling  power  over  its 
own  judgments  entered  up  under  warrants  of  attorney, 
where  the  party  entering  them  up  has  been  guilty  of 
a  fraud  ((/).  The  case,  however,  went  off  on  another 
eround. 

2 1 .  In  the  Countess  of  Shelburne  \\  the  Earl  of  In- 
chiquin  (e).  Lord  Thurlow  said,  if  two  persons  entrust 
a  third  person  to  draw  up  minutes  of  their  intention, 
and  such  person  does  not  draw  them  according  to  such 
intention,  that  case  might  be  relieved,  because  that 
would  be  a  kmd  or  fraud. 

22.  And  it  is  said,  that  in  the  case  of  Jones  v. 
SherifFe  (/),  ^here  were  heads  of  an  intended  lease 
taken  by  an  attorney  in  writing  ;  but  upon  proof  that 
some  other  clauses  were  agreed  on  l)etween  the  i)arties 

(/>)    Jackson   v.  Cator,   5  Vos.  (r)   1   Bro.   ('.  C.  3.00;  ami  see 

jun.  688.  Cioshy  v.  Middloton,  3  Clia.  Rep. 

(r)  rJennor  r.  M;i(iii;ili()ii,  ]\1.T.  99;    Laniiley    r.  Brown,    '2    Atk. 

1806,  B.  K.  10.-,  J  Baker  v.  Paine,  1  Ves.  6. 

(rf)    See    1     II.     Blacksf.    63.  (/)  »  Mod  88,  citeO. 

664. 
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at  the  same  time,  the  Court  decreed  that  those  clauses 
should  he  put  into  the  lease,  notwithstanding  the  coun- 
sel on  the  other  side  strenuously  insisted  on  the  statute 
of  frauds. 

23.  And  if  either  party  object  to  a  conveyance,  on 
the  ground  of  a  term  of  the  agreement  being  omitted, 
and  the  other  party  promise  to  rectify  it,  whereupon 
the  deed  is  executed,  a  specific  performance  of  the  pro- 
mise will  be  enforced. 

24.  Thus  in  Pember  v.  Mathers  ((/),  a  bill  was  filed 
for  a  specific  performance  of  a  parol  agreement  by  a 
purchaser  of  a  lease  under  written  conditions,  to  indem- 
nify the  vendor  against  the  rent  and  covenants  ;  and  it 
was  objected,  on  the  part  of  the  defendant,  that  the 
evidence  was  inadmissible,  upon  the  ground,  that  where 
the  parties  have  entered  into  a  written  agreement,  no 
parol  evidence  can  be  admitted  to  increase  or  diminish 
such  agreement.  The  rule,  Lord  Thurlow  said,  was 
right ;  but  where  the  objection  was  originally  made,  and 
promised  by  the  other  party  to  be  rectified,  it  comes 
amongst  the  string  of  cases  where  it  is  considered  as  a 
fraud.  Then  the  evidence  is  admissible.  There  beins: 
some  doubt  as  to  the  fact,  Lord  Thurlow  ordered  it  to 
go  to  law  upon  an  issue,  whether  there  was  such  a  pro- 
mise on  the  day  of  the  execution  of  the  agreement. 
Upon  the  trial,  the  jury  found  there  was  such  a  pro- 
mise, and  the  plaintiff  had  a  decree  for  a  specific 
performance. 

25.  So  w^e  have  before  seen,  that  where  it  is  stipulated 
that  the  agreement  shall  be  reduced  into  writing,  and 
either  party  fraudulently  prevents  the  agreement  from 
being  put  into  writing,  equity  will  perhaps  reUeve  the 
injured  party  (h). 

([/)  1   Bro.  C.  C.  52;   see   14  (A)    Vide  siqira,  \^.  199. 

Ves.  jun.  524. 
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26.  And  it  is  perfectly  clear  that  where  fraud  is 
distinctly  proved,  or  the  jury  infer  it  from  the  circum- 
stances, an  agreement  is  invalid  at  law,  as  well  as  in 
equity  (i) ;  but  the  reducnng  the  agreement  to  ^mting  is, 
in  most  cases,  an  argument  against  fraud. 

27.  But  it  must  be  remarked,  that  a  deed  will  not  be 
rectified  in  equity  on  the  ground  of  mistake  or  fraud,  to 
the  prejudice  of  a  bona  Jide  purchaser,  without  notice. 

28.  Thus  in  the  case  of  Thomas  v.  Da\is  (A),  although 
the  lands  passed  at  law,  yet  as  the  mistake  was  clearly 
proved,  the  words  were  restrained  as  between  the  person 
claiming  under  the  wife,  whose  estate  was  comprised  by 
mistake,  and  the  heir  of  the  husband,  to  whom  the 
estate  had  passed  by  the  error ;  but  the  same  equity  was 
not  administered  against  the  mortgagee,  who  was  left  in 
possession  of  the  legal  right  which  the  generality  of  the 
conveyance  had  invested  him  with. 

(0    Hai-h   V.  De  la    Cour,    3  (k)  Supra,  p.  253  ;   Reg-.   Lib. 

Camp.Ca.  319;  Emanuel  r.  Dane,  B.    1757,    fol.    33,  34;     1    Dick. 

3  Camp.  Ca.  299  ;  Solomon  r.  Tur-  301 . 
ncr,  1  Stark.  Ca.  51. 
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SECTION  I. 

OF  THE  FURCHASER's  TITLE  FROM  THE  TIME  OF 
THE  CONTRACT. 


3. 

5. 

6. 

7. 
8. 

9. 
10. 
11. 

13. 

14. 

15 

to 

42 

21, 

22, 
24 


Seller  trustee  of  estate  for 
purchaser. 

Bankruj)tci/    does    iwt    dis- 
charge the  contract. 
Assiqnees  put  to.  their  elec- 

J  *  ■  r.  i !  *.;  ( i ;  . 

tion.  ' 

Extent  prevails '  oier  con- 
tract. .     , 

Purchaser  without  notice 
also. 

Death  of  party  immaterial. 
Purcliase-tnoney    assets     of 

i;enclo}\ 
Mortmain  Act. 
Purchaser  not  to  cut  timber. 

Operation  of  contract  xuhere 
the  purchaser  is  tenant. 

Conveyance  destroys  cove- 
nants in  lease. 

Purchaser's  poicer  over  the 
estate. 

\    His    power  of  devising'  be- 
['    fore  1  Vict.  c.  26,  viz. 

Effect  of  devise  where  the 
jnirchaser  had  a  term  of 
years. 

Revocation  of  previous  he- 
quest  of  term. 

Conveyance  did  not  operate  a 
revocation. 

U I) Jess  new  iises  introduced. 


26.  Estates  contracted  for  after 

the   will   not    affected  by 
it. 

27.  Republication.    ,  . .,    ,        I 
29.   Heir  put  to  his  election. 

30.'  Cautions  in'  pur  clicking'  from 

.w;   \  hein,'    i.tj    >|ir.iil   -£  I  -; 
.31.   Copyholds.,,.  ,     , 

32.  Contract  revoked  seller's  laill. 

■    ■:-  --u    ;  1.1    ui^  l.t'.i     I  '•■  ■:  !-!  • 
34.    Where  the  agreement   could 

not  be  enforeed'in  eqwity,' 

37.  Or  has  been  abandoned,  qu. 

38.  Devise    by    setter'  'after    the 

contract. 

39.  Estate    converted,     although 

election    to   buy    given    to 
purchaser. 

42.   So  of  timber. 
44.    Right    of  pre-emption    en- 
forced. 

Purchaser's' riglit  to  devise 
since  1  Vict.  c.  26. 

Operation  of  Act  on  Atclicr- 
ley  V.  Vernon. 

Operation  upon  previous  be- 
quest where  the  purchaser 
was  a  termor. 

Operation  of  the  Act  upon 
general  bequest  and  gene- 
ral devise,  where  tlie  j^ur- 
chaser  is  a  termor. 
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to 
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63.  And  on  Lanes  v.  Bennett. 

64.  General  operation  of  Act. 


.O."].  Where  the  fee  is  conveiied 
or  the  term  assigned  to 
attend. 


54.   Where  the  term  is  specifically 
bequeathed.  i  '     Jj 

56.  No  form  of  conveyance  a  re- 

vocation. 

57.  Cautions    in    jmrchasimj    of 

heir. 

59.  Operation  of  Act  on  the  sel- 

ler's will. 

60.  Agreement  void  in  equity  not 

a  revocation. 

61.  N'or    an    agreement     ahan- 

doned. 

62.  Operation  of  Act  on  Knollys 

V,  Shepherd. 


65.  Operation  of  Act  on  Arnold 
j  >)  .'  ,  y., Arnold. 

66.  Demonstrative  legacy. 

67.  Where  heir  of  purchaser  en- 

titled. 

68.  His  poicer  over  estate. 

69.  Executor  imist  j)ay  for   the 

estate. 

7 1 .  Death  of  vendor  or  jnirchaser 

and  no  title. 

72.  Where  estate  directed  to  be 

bought      cannot      be     ob- 
tained. 


1.  Equity  looks  upon  things  agreed  to  be  done,  as 
actually  performed  (a),  (I) ;  consequently,  ^vhen  a  con- 
tract is  made  for  sale  of  an  estate,  equity  considers  the 
vendor  as  a  trustee  for  the  purchaser  of  the  estate 
sold  (b),  and  the  purchaser  as  a  trustee  of  the  purchase- 
money  for  the  vendor  (c). 

2.  Therefore  the  contract  will  not  be  discharged  by 
the  bankruptcy  of  either  the  vendor  ((f)  or  vendee  (e), 

{a)  Francis's  Maxim-!,  max.  1. '3 ;  Rep.   6(H  ;    and  fiieen  v.  Smith, 

1  Trca.  Eq.  chap.  6,  sec.  9.     See  1  Atk.  572. 

Callaway    v.  Ward,    1   A'cs.  31 1^,  (c)  Oroon  r.  Smith,  uhi  supra', 

cited.  Pollexfen  v.  Mooro,  3  Alk.  272. 

(b)    Atrhcrley    r.    Vernon,     10  {d)  Orlehar  ;.    Fletchi-r.     1    P. 

Mod.  518;   Davie   r.  Beardsliam,  Wms.  737. 

ICha.  Ca.39;  and  Lady  Fohaine's  (c)  See   3  Ves.  jiin.  255;  and 

case,  cited  jij</.;  and  .sec   1  Term  Bowles    v.    Wo^^eri^,    6   Ves.   juu. 


(I)  A  lessee  insured  his  house,  the  lease  expired,  and  he  contracted 
for  a  new  lease.  Then  tlie  house  was  hurned,  and  the  office  insisted 
that  at  the  time  of  hurninjr  it  was  not  the  plaintiff's  house;  hut  Lord 
Chancellor  King,  and  afterwards  the  House  of  Lords,  JioJd  otherwise. 
See  printed  cases,  Dom.  Proc.  173(). 
VOL.  I.  T 
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and  the  observation  of  the  Chief  Bai'on  in  Goodwin  v. 
Lightbody  (/),  that  if  one  were  to  sell  an  estate,  and, 
before  the  conveyance  should  be  complete,  were  to  be- 
come a  bankrupt,  his  assignees  might  choose  w^hether 
they  would  perform  the  contract  or  not,  is  not  well 
founded.  But  an  act  of  bankruptcy,  although  no  com- 
mission had  issued,  heretofore  prevented  the  execution  of 
the  agreement,  as  neither  a  buyer  nor  a  seller  could  be 
assured  that  a  commission  might  not  issue  in  due  time, 
in  which  case  he  could  not  retain  the  estate  or  money 
against  the  assignees  (ff).  But  this  is  now  in  part  altered 
by  an  act  just  passed  (A),  which  protects  a,  2)urcJiaser  who 
bought  without  notice  of  a  prior  act  of  bankru^jtcy  (i). 
And  the  act  of  Geo.  4  seems  to  protect  a  payment  (not 
being  a  fraudulent  preference)  to  a  seller  who  had  not 
notice  of  any  act  of  bankruptcy  committed  by  the  pur- 
chaser (j) . 

3.  The  Bankrupt  Act,  6  Geo.  4  {k),  enacts,  that  if  any 
bankrupt  shall  have  entered  into  any  agreement  for  the 
purchase  of  any  estate  or  interest  in  land,  the  vendor 
thereof,  or  any  person  claiming  under  him,  if  the  assig- 
nees of  such  bankrupt  shall  not  (upon  being  thereto 
required)  elect  whether  they  will  abide  by  and  execute 
such  agreement,  or  abandon  the  same,  shall  be  entitled 
to  apply  by  petition  to  the  Lord  Chancellor,  who  may 
thereupon  order  them  to  deliver  up  the  said  agreement, 
and  the  possession  of  the  premises,  to  the  vendor,  or 
person  claiming  under  him,  or  may  make  such  other 
order  therein  as  he  shall  think  fit. 

95,  n. ;    Whitwoith    v.   Davis,    1  v.    Lord  Brownlow,    14   Ves.  jun. 

Vcs.  &  Bea.  545.  547.  550. 

(/)  Dan.  156:   the  observation  (h)  2  Vict.  c.  11,  s.  12. 

was,  perhaps,  made  Avith  reference  (i)  ^ee  post,  ch.  12,  and  cli.  21. 

to  an  act  of  bankruptcy  prior  to  (j)  6  Geo.  4,  c.  16,  s.  82. 

the  contract.  (/e)  C.  16,  s.  76. 

(f^)    Lov>'es  r.  Lush,    Franklin 


purchaser's  power  under  contract.  2/5 

4.  Where  a  contract  for  sale  is  overreached  by  an 
act  of  bankruptcy  before  the  conveyance,  it  seems  to 
have  been  supposed  that  the  assignees  may  compel  the 
purchaser  to  complete  the  contract  (!) ;  but  the  case  in 
which  this  point  arose  was  decided  upon  the  gi'ound 
that  the  purchaser  submitted  to  perform  the  contract, 
provided  a  good  title  could  be  made. 

5.  An  agi'eement  for  sale,  even  with  part  of  the 
money  paid,  has  no  effect  against  an  extent  by  the 
Crown  ;  for  whilst  no  conveyance  having  been  executed, 
the  fee  is  in  the  seller,  the  agreement  has  no  operation 
against  the  extent  (m). 

6.  And  if  one  agree  to  purchase  an  estate,  and  take 
a  contract  or  covenant  that  the  owner  will  sell  that 
estate,  and  the  latter  should  sell  or  mortgage  it  to  another 
person  who  has  no  notice,  the  first  purchaser  has  not 
any  right  to  call  on  the  second  purchaser  for  the  legal 
estate,  but  the  latter  may  protect  himself  by  the  legal 
estate  against  the  former  (n). 

7.  The  death  of  the  vendor  or  vendee  before  the  con- 
veyance {o)  or  surrender  (j;),  or  even  before  the  time 
agreed  upon  for  completing  the  contract,  is  in  equity 
immaterial  (q). 

8.  If  the  vendor  die  before  payment  of  the  purchase, 
money,  it  will  go  to  his  executors,  and  form  part  of  his 
assets  (r) ;  and  even  if  a  vendor  resene  the  purchase- 

(/)   See  the  marginal  abstract  of  (q)  Winged  i\  Lefebury,  2  Eq. 

Goodwin  r.  Liglitbody,  Dan.  153.  Ca.  Abr.   3'2,  pi.  43;  cases  cited 

(w)    Rex     V.  Snow,    1     Price  ante,  n.  (6). 
220,  n.     See2  Vict.  c.  11,  s.  8,  9, 

10.  (r)  Sikes  v.  Lister,  5  Vin.  Abr. 

(n)    8     Price,    488,    489,    per  .Wl,    pi.  28  ;    Baden    r.  Earl   of 

Richards,  C.  B.  Pembroke,  2  Vern.  213;    Bubb's 

(o)  Paul  V.  Wilkiiis,Totli.  l()(i.  case,  2  Ercem.  38;   Smith  v.  Hib- 

(p)  Barker  r.  Hill,  2  Clia.  liip.  bard,  2  Dick.  712  ;  Foley  t.  Por- 

113.  cival,  4  Dro.  C.  C.  419;  and  see 
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money,  payable  as  he  shall  appomt  by  an  instrument, 
executed  in  a  particular  manner,  and  afterwards  exercise 
his  power,  the  money  will,  as  between  his  creditors  and 
appointees,  be  assets  {s). 

9.  If  the  estate  is  under  a  contract  for  sale  at  the 
date  of  the  will,  a  devise  of  it  to  be  sold  for  a  charity, 
will  not  give  the  pvu'chase-money  to  the  charity,  in 
consequence  of  the  mortmain  act,  as  it  is  called  (t), 
although  this  point  was  in  the  first  instance  otherwise 
decided  (?/)• 

10.  A  vendee  being  actually  seised  of  the  estate  in 
contemplation  of  equity,  must,  as  w^e  shall  hereafter 
see,  bear  any  loss  wliich  may  happen  to  the  estate 
between  the  agreement  and  conveyance,  and  will  be 
entitled  to  any  benefit  which  may  accrue  to  it  in  the 
interim  (r)  ;  but  if  he  obtain  possession  of  the  estate 
before  he  has  paid  the  purchase-money,  and  begin  to  cut 
timber,  equity  will  grant  an  injunction  against  him  («•). 

11.  If  the  purchaser  was  tenant  at  will  of  the  estate, 
the  contract  determines  the  tenancy  (x).  And  even  if 
he  was  tenant  for  a  term  certain,  the  agreement  deter- 
mines the  relation  of  landlord  and  tenant,  and  in  equity 
the  landlord  cannot  call  for  rent  (?/).  Lord  Eldon  laid 
down  the  rule  thus  generally,  in  a  case  in  w^hich  he  had 
not  to  decide  the  point.  But  in  a  late  case  (z),  where 
a  tenant  from  year  to  year  agreed  to  purchase,  and  w^as, 
by  the  implied  terms  of  the  contract,  entitled  to  a  good 

Gilb.  Lex  Prretor.  243  ;  Eaton  v.  (w)  Crockfordr.  Alexander,  15 

Sanxter,  6  Sim.  .517.  Vcs.  jun.  138. 

(s     Thompson    v.    Towne,     2  {x)  See  jiosf,  that  a    purchaser 

Vern.  319.  466.  generally    cannot    be  charg-ed   as 

(^)     Harrison    v.    Harrison,     1  tenant 

lUiss.  &  Myl  71  ;   1  Taunt.  273.  (?/)  Daniels  r.  Davison,  16  Ves. 

(li)  Middlcton  v.  Spicer,   1  Bro.  jun.  252,  253, 

C.  C.  201.  (7)  Doe  V.  Stamion,  1  Mees.  & 

(v)  9iee  jjosf,  ch.  6.  Wels.  695. 
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title,  it  was  held  that  his  tenancy  did  not  cease.  For 
where  the  purchaser  is  alread}'  in  possession  as  tenant 
from  year  to  year,  it  must  depend  upon  the  intention 
of  the  parties,  to  he  collected  from  the  agreement, 
whether  a  new  tenancy  at  wull  is  created  or  not,  and 
from  what  time.  If,  tlie  Court  observed,  by  the  true 
construction  of  the  agreement,  the  defendant  at  a  cer- 
tain time  was  to  be  absolutely  a  debtor  for  the  purchase- 
money,  paying  interest  on  it,  and  to  cease  to  pay  rent 
as  tenant,  a  tenancy  at  will  would  probably  be  created 
after  that  time,  and  the  acceptance  of  such  new  demise 
at  will  would  then  operate  as  a  surrender  of  the  former 
interest  by  operation  of  law.  But  if  the  agreement  is 
conditional  to  purchase  only  provided  a  good  title 
should  be  made  out,  and  to  pay  the  purchase-money 
when  that  should  have  been  done  and  the  estate  con- 
ve}'ed,  there  is  no  room  for  implying  any  agreement  to 
hold  as  tenant  at  will  in  the  meantime,  the  effect  of 
which  would  be  absolutely  to  surrender  the  existing 
term,  whilst  it  woidd  be  uncertain  whether  the  purchase 
would  be  completed  or  not. 

'i2.  "^his  case  proves  that  the  Courts  will  not  hold 
a  lessee's  interest  to  have  determined  to  his  preju- 
dice, unless  compelled'  to  come  to  that  conclusion  by 
the  form  of  the  contract ;  nor  would  the  tenant  be 
allowed  to  baffle  the  seller,  and  to  withhold  both  the 
rent  and  the  purchase-money.  But  it  is  proper  upon 
a  sale  of  an  estate  to  the  tenant  to  i)rovide  for  the  pay- 
ment of  the  rent  until  the  completion  of  the  purchase, 
if  that  be  the  intention.  When  the  purchase  is  com- 
l)leted,  there  will  no  longer  be  any  difficulty,  for  the 
])urchascr  will  be  made  to  ])ay  interest  or  rent  for 
the  time  ])ast,  according  to  the  i)r()visions  of  the  con- 
tract or  the  rights  si)ringing  out  of  it. 

13.  AVhcre  the  relation  of  vendor  and  purchaser  is 

T  3 
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formed  by  a  conveyance  of  the  inheritance,  that  puts  an 
end  to  the  covenants  in  the  lease,  though  ever  so  large 
and  general,  which  existed  between  the  parties  as  lessor 
and  lessee  {oc),  and  it  is  immaterial  whether  the  lease 
was  granted  by  the  one  to  the  other  or  not ;  it  is  suffi- 
cient that  the  relation  of  landlord  and  tenant  subsisted 
between  them  under  the  lease.  Lord  Eldon  observed, 
that  undoubtedly  the  vendor  may  concede  the  advan- 
tage which  by  law^  he  derives  from  the  new  relation  of 
vendor  and  vendee,  and  the  vendor  may  warrant,  at  the 
risk  of  damages,  the  privileges  which  he  as  lessor  had 
agreed  to  give  to  the  lessee  before  he  became  purchaser. 
But  he  added,  such  a  contract  between  vendor  and 
vendee  must  be  expressed  in  terms  which  are  free  from 
all  doubt  or  ambiguity.  The  terms  of  a  contract  so 
special  must  indicate  unequivocally  what  was  the  inten- 
tion of  the  parties  (y). 

14.  It  is  a  consequence  of  the  same  rule,  that  a  pur- 
chaser may  sell  or  charge  the  estate,  before  the  con- 
veyance is  executed  (z)  ;  but  a  person  claiming  under 
him  must  submit  to  perform  the  agreement  in  toto,  or 
he  cannot  be  relieved  {a). 


15.  The  power  of  devising  is  so  greatly  enlarged  by 
the  1st  Vic.  c.  26,  whilst  the  old  law  is  still  applicable 
to  all  titles  where  the  will  was  made  before  the  1st  of 
January  1838,  and  not  since  republished  or  revived  by 
any  codicil  executed  as  required  by  the  above  statute, 
that  it  may  be  expedient,  first,  to  consider  the  old  law, 
as  it  applies  to  the  latter  class  of  cases ;  and  secondly, 

{x)  See  1  Blig'h,  m.  12  Feb.    1818;    MS.   see  post.;. 

{y)  1  Bligh,  76.  2  Ball  &  Beat.  522. 

(2)  Seton  V.  Slade,  7  Ves.  jun.  {a)  See  Dyer  v.  Pulteney,  Bar- 

265;  and  see  1  Ves.  220;  and  6  nard.  Rep.  Cha.  160;   a  very  par- 

Vcs.  jun.  352  ;  AVood  v.  Griffith,  ticiilar  case. 
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the  new  law,  which  appHes  to  all  wills  executed  upon 
or  subsequently  to  the  1st  of  January  1838. 

10.  First,  then,  as  to  the  law  appKcableto  wills  exe- 
cuted before  the  1st  of  January  1838,  and  not  repub- 
lished or  revived  by  any  codicil  since  that  date. 

17.  A  man  havini^  contracted  for  an  estate,  might 
devise  it,  if  freehold  {b),  before  the  conveyance  ;  and 
if  copyhold,  before  the  surrender  (c)  ;  and  that,  al- 
though the  estate  was  contracted  for  at  a  future 
day  (d),  or  the  contract  was  entered  into  by  a  trustee 
for  him  (e)  ;  and  the  devisee  would  be  entitled  to  have 
the  estate  paid  for  out  of  the  personal  estate  of  the  pur- 
chaser ( /'). 

18.  The  rule  that  an  estate  contracted  for  might  be 
devised  before  it  was  conveyed  or  surrendered  to  the 
purchaser,  had  become  a  land-mark,  and  could  not  have 
been  shaken  without  endangering  the  titles  to  half  of  the 
estates  in  the  kingdom.  The  apphcabihty  of  the  rule 
to  freehold  estates  had,  I  believe,  never  been  questioned, 
but  in  Ardesoife  v,  Bennet  (r/),  where  the  point  arose  as 
to  a  copyhold  estate,  Sir  Thomas  Sewell  decided  the 
case  on  another  ground,  and  appears  to  have  avoided 
sanctioning  the  rule  in  (piestion ;  and  in  a  manuscript 
note  of  this  case  by  the  name  of  Wilson  v.  Bennet,  it  is 

{b)    Darris's  case,  3  Salk.   Sf) ;  jiin.  510. 

Milner  r.  Mills,  Mose.  123;   Al-  (d)    Coniiuissioner     Trimuel's 

Icyn  V.  Alleyn,  Moso.  262 ;  Atch-  case,  Mose.   265,  cited;  and  see 

crley  v.  Vernon,    10   Mod.   518;  Atcherley    v.  Vernon,     10    Mod. 

Gibson  r.  Lord  Montlbrt,   1  Ves.  518;    Gibson    v.   Lord    Montfort, 

485.  1  Ves.  485. 

(c)  Davie  v.  Beardshaui,  1  Cha,  (c)    Grceuhill    v.  Greenhill,    2 

Ca.    39  ;     Nels.    Cha.    Hep.    76  ;  Vern.  679. 

3    Cha.    Hep.    2  ;    Grcenliill     j;.  (/)    Milner    v.    Mills,     Mose. 

Greenhill,    2   Vcrn.   679;     Prec.  123;   Broome  v.  Monck,    10  Ves. 

Cha.  329  ;   Atcherley  v.  Vernon,  jun.  597. 

10  Mod.  518;    Robson  x.  Brown,  (g)  2   Dick.  403;   and    sec    15 

Oct.  1740,  S.  P. ;  and  see  9  Ves.  Ves.  jun.  391,  392,  n. 

T  1 
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said  tliat  the  Master  of  the  Rolls  was  of  opinion  that 
the  copyhold  estate  did  not  pass  by  the  will.  This  opinion 
was  clearly  extra-judicial^  and  cannot  be  deemed  sub- 
versive'  Of  thfe  Tiumerous  cases  which  have  established 
the  coritittry  doctrine ;  and,  indeed,  in  a  case  before  Sir 
Thomas  Sewell^  tt'  f6w >  years  after-  that  •  of  >  Ardesoife  i\ 
Bennet,  he  seems  to  allude  to  a  de\dse  of  a  copyhold 
estate  contracted  for,  as  sanctioned  by  practice  (Ii). 

19.  An  estate' contracted  for  will  pass  by  a  general 
devise  of  all  the  lands  purchased  by  the  testator,  al- 
though he  may  have  purchased  sottie  estastes  which  have 
been  actually  conveyed  to  him,  and  wovdd  therefore  of 
themselves  satis^fy  the  words  of  the  will  (/). 

20.  On  the  other  hand,  it  seems  that  estates  recently 
purchased  and  actuaUj/  convei/ed,  will  pass  with  estates 
contracted  for,  by  a  general  devise  of  all  the  manors, 
&c.  for  the  purchase  whereof  the  testator  has  already 
contracted  and  agreed  (/<•),  (I).  But  a  devise  of  estates 
"for  the  purchase  whereof  the  testator  has  o«/y  con- 
tracted and  agreed,"  would  not  pass  estates  actually 
conveyed  to  him  before  the  will,  unless  perhaps  they 
were  recently  purchased,  and  the  testator  had  not  con^ 
tracted  for  any  other  estate. 

21.  If  a  man  possessed  of  a  term  of  years  contract 
for  the  purchase  of  the  inheritance,  the  term,  by  con- 
struction of  equity,  instantly  attends  the  inheritance ; 
and  therefore,  by  a  devise  of  the  estate  subsequently  to 

(A)   Floyd    r.  Aldridgc,    1777,  Mod.  518. 
5  East,  137,  cited;  and  see  Vcr-  {K)  St.  John  v.  Bishop  of  Win- 

hon  V.  Vernon,  7  East,  8.  ton,  Cowp.  94;   Lofft,   113.  349, 

(0    Atclicrley    r.    Vernon,    10  S.  C;  and  2  Blackst.  930. 


(I)  This,  however,  must  depend  upon  the  particular  circumstances  of 
each  case.  The  case  referred  to  can  scarcely  be  cited  as  a  binding  autho- 
rity establishing  a  general  rule.  It  seems  that  the  House  of  Lords  was 
taken  by  surprise  in  affirming  the  judgment. 
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the  contract,  the  fee-simple  Avould  have  passed  although 
not  actually  conveyed,  and  the  term  as  attendant  on  it  (/). 
.i;22.'  And  if  the  purchaser  had,  previously  to  the  pur- 
chase.,! made  his  will,  h}^  a.  general  bequest  in  which  the 
term  would  have  passed,  yet  the  legatee  would  not  be 
entitled  to  it,  although  the  beciuest  were  not  expressly 
revok^ ;  bex^ausc  the  term,  by  the  construction  of 
equity,  attended  the  inheritance  immediately  on  the 
l)urchase  of  the.  fee,  and  it  must  therefore  follow  it  in  its 
devolution  on  the  heir  or  devisee  (m) . 

23.;  The  same  rule,  it  seems,  must  prevail  where  the 
term  is  even  .specijicallj/  bequeathed ;  for  if  the  fee  had 
been  actually  conveyed,  the  conveyance  would  have 
operated  as  a  revocation  (n)  ;  and  as  the  vendee  is  seised 
of  the  fee  in  contemplation  of  equity,  although  the  con- 
veyance be  not  executed,  the  same  rules  ought  to  be 
adhered  to  in  each  case.       ><    i  - 

24.  x\lthough  the  estate  may,  subsequently  to  the 
will,  be  conveyed,  or  surrendered,  either  to  the  pur- 
chaser (o),  or  to  a  trustee  for  him  (/;),  yet  that  will  not 
operate  as  a  revocation  of  his  will  (I).     The  legal  estate 

U)    Per    Sir    Win.    Grant,    in  jiin.  2.56;  2  Ves.  jun.  429.  602; 

Capel  V.  Girdlcr,    Rolls,   16  May  6  Ves.  jun.  220  ;  8  Ves.  jun.  127; 

1804,  MS.  ;    9   Ves.   jun.    509  ;  and   Prideux    r.   Gibbin,    2   Cha. 

Cooke  I'.  Cooke,  2  Atk.  67.  Ca.  144. 

(y/i)  Capel,  v.  Girdler,  ubi  sup.  (p)  .Jenkinson  v.  Watts,  Lofft, 

(»)  Galton  r.  Hancock,  2  Atk.  609,   reported;  cited   nam.  Watts 

424.  427.  4:}0.  r.   jM.llarton,   Dou^l.   718;    Rose 

{o)  Parsons  r.  Freeman,  3  Atk.  v.    Cunynjihanie,     11    Ves.    jun. 

741;  Aiiib.   IKi;  and  sec   1  \es.  550. 

(F)  In  Crydges  v.  Duchess  of  Cliandos,  2  Ves.  jun.  429,  Lord 
Uosslyn,  in  treating  of  this  point,  said,  "  .Vnothor  case  is  supposed  to 
arise,  in  which  this  Court  determines  upon  a  principle  of  equity,  it  is 
not  said  directly  against  the  rule  of  law,  hut  without  attending  to  what 
ihe  law  w  ould  be  ;  that  is  the  case  where  an  equitable  estate  is  devised, 
find  after  the  w  ill  the  legal  estate  is  taken,  the  Court  has  said  that  does 
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will  of  course  descend  to  the  heir  at  law,  and  he  will  in 
equity  be  deemed  a  mere  trustee  for  the  devisee,  unless 

not  revoke  the  Avill.  It  is  difficult  to  state  that,  at  this  time  of  day,  in 
a  court  of  law,  which  could  not  look  at  the  equitable  interest,  but  looks 
only  at  the  legal ;  but  as  the  legal  interest  is  only  a  shadow,  the  justice 
of  the  case  is  very  evident ;  but  it  is  a  decision  in  conformity  to  the  like 
case  at  law.  The  very  case  occurred  at  law  in  Roll.  Abr.  616,  pi.  3. 
Cestui  que  use,  before  the  statute  of  uses,  devises ;  afterwards  the 
feoft'ees  made  a  feoffment  of  the  land  to  the  use  of  the  devisor ;  and 
after  the  statute  the  devisor  dies ;  the  land  shall  pass  by  the  devise ; 
because,  after  the  feoffment,  the  devisor  had  the  same  use  which  he 
had  before.  That  is  exactly  the  case  of  an  equitable  estate  devised, 
and  a  conveyance  taken  afterwards  of  the  legal  estate ;  and  this 
Court  was  so  far  from  determining  without  considering  Avhat  the 
rule  of  law  would  be,  that  here  is  the  very  point  decided  by  a  court 
of  law." 

The  case  referred  to  is  thus  stated  in  Rolle  : — "  Si  home  aiant  feffees 
a  son  use  devant  Ic  statut  de  27  H.  8.  ust  devise  le  terrc  al  auter,  et 
puis  les  feffees  font  feffmcnt  del  terre  al  use  del  devisor  etjniis  le  statut 
le  devisor  morust,  le  terre  passera  2'>cr  le  devise,  car  apres  le  feffment 
le  devisor  avoit  jnesfne  Vuse  que  il  avoit  devaiit." 

The  case  then  appears  to  be  this.  The  cestui  que  use  made  his  will, 
and  the  feoffees  afterwards  made  a  feoffment  of  the  lands  to  his  use ; 
that  is,  enfeoffed  other  persons  to  the  use  of  him.  This  appears  by  the 
reason  given  for  the  decision,  namely,  "  because  after  the  feoffment  the 
devisor  had  the  same  use  which  he  had  before."  Whereas,  if  the  facts 
of  the  case  were  as  Lord  Rosslyn  supposed,  the  devisor  would,  before 
the  feoffment,  have  been  a  mere  cestui  que  use,  entitled  at  law  to 
neither  Jus  in  re,  nor  jus  ad  rem;  and  after  the  feoffment  he  would 
have  been  actually  clothed  with  the  legal  seisin  of  the  estate ;  the  case, 
therefore,  seems  only  a  decision,  that  vdiere  a  man  devises  an  equitable 
estate,  a  transfer  of  the  l3gal  estate  to  other  persons,  in  trust  for  him,  is 
not  a  revocation  of  his  will.  And  such  is  still  the  rule  of  law  (Doe  v. 
Pott,  Dougl.  2d  edit.  710.)  as  well  as  of  equity,  Jenkinson  v.  Watt, 
Lofft,  609. 

It  may,  however,  be  objected,  that  the  devisor  did  not  die  till  after 
the  statute  of  uses  ;  and  therefore  admitting  the  force  of  the  foregoing 
remarks,  it  still  appears  that  the  legal  estate  was,  by  the  operation  of 
the  act,  vested  in  the  devisor.  To  this  it  may  be  answered,  that  the 
statute  was  expressly  passed  to  prevent  alienation  of  estates  by  devise, 
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the  devisee,  thinking  the  estate  did  not  pass  by  the  will, 
permit  the  heir  to  take  the  estate,  and  acquiesce  in  this 

although  it  declared  that  wills  made  before  the  statute,  by  persons  who 
were  or  should  be  dead  before  the  1st  of  May  1536,  should  not  be  inva- 
lidated by  the  act.  We  nnist  therefore  presume  that  the  devisor  died 
before  that  time ;  otherwise  the  will  would  have  been  void  by  virtue  of 
the  act  itself,  as  was  expressly  decided  in  a  case  where  cestui  que  use 
before  the  statute  devised  the  use ;  and  then  came  the  statute,  which 
transferred  the  use  into  possession ;  and  although  the  testator  survived 
the  statute  oftvills,  yet  tlie  operation  of  the  statute  of  uses  was  holden 
to  be  a  revocation,  because  the  tise  was  thereby  fjone.  1  Roll.  Abr. 
616,  (R.)  pi.  2;  Putbury  v.  Trevalion,  Dyer,  142,  b.— Indeed  the 
statute  of  uses  could  not  have  come  in  question  in  the  above  case,  if 
the  feoffment  had  been  made  to  the  devisor  himself. 

Lord  Hardwicke  seems  to  have  construed  the  case  in  Rolle  in  the 
same  manner  as  Lord  Rosslyn  did,  (see  Sparrow  r.  Hardcastle,  3  Atk. 
798  ;  Ambl.  224),  although  he  appears  to  have  been  struck  with  the 
reason  given  for  the  decision;  in  explanation  of  which,  he  is  in  Atkyns 
stated  to  have  said,  "  The  use  at  law  was  the  beneficial  and  profitable 
interest,  the  same  as  a  trust  in  equity,  and  which  remained  in  the  same 
manner  after  the  feoffment  as  before,  and  the  feoffees  there  granted  the 
dry  legal  estate  to  the  devisor."  In  Ambler,  his  Lordship  is  reported 
to  have  said,  "  Thus  the  law  considers  two  interests  in  the  land  :  the 
legal  estate,  and  the  use :  now  the  use  remains  the  same  at  the  making 
the  devise,  and  at  the  death  of  the  devisor ;  and  therefore  accepting  the 
grant  of  the  feoffees  makes  no  alteration  in  it." 

Lord  Hardwicke's  attempt  to  reconcile  what  he  conceived  to  be  the 
decision  in  tliis  case,  with  the  reason  given  for  it,  evinces  the  impossi- 
bility of  making  them  consistent.  According  to  his  argument,  the 
equitable  interest  was  not  merged  by  its  union  with  the  legal  estate,  but 
still  subsisted  in  the  contemplation  of  law. 

In  the  caseof  Willetr.  Sandford,  1  Ves.  186,  Lord  Hardwicke  classed 
the  different  interests  in  land  into  three  kinds  :  First,  the  estate  in  the 
land  itself;  the  ancient  common-law  fee.  Secondly,  the  use  ;  which 
was  orifjinally  a  creature  of  equity  ;  but  since  the  statute  of  uses  it 
draws  the  estate  in  land  to  it;  so  tliat  they  are  joined,  and  make  one 
legal  estate.  Thirdly,  the  trust ;  ichich  the  comtnon  law  fakes  no  notice 
of,  but  which  carries  the  beneficial  interests  and  profits  into  this  court, 
and  is  still  a  creature  of  equity,  as  the  use  was  before  the  statute. 

This  judicious  classification  proves  (what  indeed  could  not  be  doubted), 
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for  a  long  while  ;  in  which  case  equity  will  not  relieve 
him  iq).  ■''"' 

25.  But  in  analogy  to  the  decisions  upon  legal 
estates  (r),  it  has  been  held,  that  a  devise  of  a  freehold 
estate  contracted  for,  is  revoked  by  a  subsequent  con- 
veyance to  the  usual  uses  to  bar  dower  {s),  even  where 
the  contract  was  by  parol  {t),  but  it  is  difficult  to  say,  in 
the  latter  case,  that  a  conveyance  to  the  usual  uses  to 
bar  dower  is  not  within  the  contract  of  the  parties.  If, 
however,  it  were  stipulated  in  the  contract  that  the 
estate  should  be  conveyed  to  the  purchaser  in  fee,  or  to 
such  uses  as  he  should  appoint,  a  conveyance  to  uses  to 
bar  dower,  would  not,  it  is  apprehended,  operate  as  a 
revocation  of  the  will. 

26.  Estates  contracted  for  offer  the  will,  will  not  pass 
by  it  {)() ;  nor  will  lands  pass  by  the  will,  although 
conveyed  to  the  purchaser  subsequent  to  his  will  inj^mr- 

{(/)  I)avie  V.  Beaidshani,  1  Cha.  &  Bea.  382.     There  was  an  appeal 

Ga.  39  ;   and  see  Pigott  r.  Waller,  to  the  Lord  Chancellor,  which  was 

7  Ves.  jun.  98.  for  particular   reasons  withdrawn. 

(r).  See  iTickner  x.  Ticknerj  3  Buller   v.  rietcher,    1   Kee.  369; 

Atk.  742,: cited ;  Keinypn,  tv, fSut-  2  Sugd.  Pow.  6,,     ;         ...      , 

ton,  2  Ves.  jun,  600,  cited  j    and  (/)    Ward    v.   Moore,   4,  Madd. 

Nott    r.   Shirley,    ibid.   604,   n.  ;  368. 

and   see    2  Ves.  jun.  429.   600  ;  (?i)  LangFord' 1)7 Pitt,  2  P.  Wnis. 

G   Ves.  jun.   219  ;     8    Ves.   jun.  629;    Alleyn    t\    Alleyn,    Mose. 

115.211;   10  Ves.  jun.  249.1256.  262;    Potter    r.    Potter,    1    Ves. 

See  also  Luther  i.  Kidby,    3   P.  437;  and  see  1  Atk.  573;   White 

Wnis,   170,  n. ;    and  observe  the  v.  White,  2  Dick.  522 ;  Reg.  Lib. 

distinction.  B.  1775,  fol.  650. 

(s)   Rawlins  v.  Burgis,  2  Ves. 


that  the  true  principles  of  this  subject  were  familiar  to  this  great  master 
of  equity,  and  that  ho  was  led  into  a  false  argument  by  endeavouring  to 
account  for  a  principle  which  did  not  exist. 

Upon  the  point  in  this  note,  see  further,  n.  («)  to  2  Ves.  &  Bea.  38o  , 
and  note  (I)  to  2  Sugd.  Powers,  6; 
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suance  of  a  contract  imor  to  the  will,  unless  it  was  a 
valid  binding  contract  {x). 

27.  Any  codicil  executed  according  to  the  statute  of 
frauds  amounted  to  a  re-publication  of  a  prior  vriW  of 
lands ;  and  therefore,  if  a  purchaser,  previously  to  a 
contract,  made  a  (jeneral  devise  of  all  his  lands,  and  after 
the  contract  executed  a  codicil,  according  to  the  statute 
of  frauds,  unless  an  intention  appeared  not  to  affect 
it  {y),  the  after-purchased  estate  passed  under  the  devise 
in  the  will,  although  legacies  only  were  given  by  tVie 
codicil,  and  no  notice  was  taken  of  the  estate  [z) 

28.  It  was  thought  that  this  rule  would  not  apply 
where  the  devise  in  the  will  was  of  "the  estates  of 
which  I  am  now  seised ;"  but  the  codicil  made  the  will 
speak  as  from  the  date  of  the  codicil,  and  therefore 
there  seemed  to  be  no  solid  gi'ound  for  the  supposed 
chstinction. 

29.  And  if  a  purchaser,  previously  to  a  contract,  by  a 
will  duly  executed  according  to  the  statute,  directed  his 
after-purchased  lands  to  be  conveyed  to  the  uses  of  his 
will  and  made  a  pro\'ision  for  his  heir  at  law,  and  after- 
wards died  without  republishing  his  will,  and  the  after- 
purchased  lands  devolved  on  the  heir  at  law,  equity  would 
put  the  heir  to  his  election,  and  not  permit  him  to  take 
both  the  descended  estate,  and  the  provision  made  for 
him  by  the  will  {a).  But  to  raise  a  case  of  election  the 
words  were  required  to  be  unequivocal ;  and  therefore 
a  direction  to  executors  to  sell  whatever  real  estates  the 

(.r)  Rose   V.    Cunyng-liame,    11  jun.  486;  Piorott  c.  Waller,  7  Ves. 

Yes.  jun.  50.  ji.n.   98;    Goodtitle    v.  Mereditli, 

(?/)  Lady  Slratliniore  v.  Bowes,  2   Mau.    &    Schv.    Tj  ;    Iliiliue  v. 

7  Term  Rep.  482  ;  2  Bos.  &  Pull.  Heygate,  1  Merr.  28.0. 

500  ;    Smith  r.  Donrmer,  3  You.  («)    Thellusson    v.    ^Voodfol•d, 

<Sf  Jerv.  278;  Monypenny  v.  Brid-  MS,  13  Yes.  jun.  200,  aHirmed  in 

tow,  2  Uuss.  &  Myl.  1 17.  Dom.    Prof . ;    and    see  Sugd.   on 

(c)   Barnes    r.   Crowe,    1    Yes.  Powers,  cli.  10,  sect.  5. 
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testator  might  die  possessed  of,  was  held  not  to  mean 
after-pm'chased  estates  (h).  And  yet  a  devise  and 
bequest  of  all  my  estate,  rent  and  effects,  real  and 
personal,  which  I  shall  die  possessed  of,  was  decided  to 
have  that  operation  (c). 

30.  In  purchasing,  therefore,  of  an  heir  at  law  who 
claims  an  estate  conveyed  to  his  ancestor  after  the  date 
of  his  mil,  when  that  will  was  executed  iDefore  the  I  st 
January  1838,  and  not  revived  or  republished  since  that 
day,  the  purchaser  should  be  satisfied  of  three  points  : 
viz.  1st,  That  the  contract  was  not  entered  into  by  the 
testator  previously  to  making  his  will.  2dly,  That  no 
codicil  was  afterwards  executed  by  him,  according  to 
the  statute  of  frauds,  by  which  the  lands,  although  not 
in  contemplation,  passed.  And,  3dly,  If  the  will  affects 
to  pass  all  the  estates  which  the  vendor  might  thereafter 
acquire,  that  the  heir  at  law  does  not  take  any  interest 
under  the  will ;  and  these  observations  of  course  apply 
to  titles  depending  upon  purchases  made  under  those 
circumstances  from  heirs  at  law,  although  completed  by 
conveyance. 

31.  As  to  copyholds, — by  the  old  law,  if  a  man  made  a 
disposition  by  will  of  all  his  copyhold  estates  generally, 
and  afterwards  purchased  other  copyhold  estates,  and 
surrendered  them  to  the  uses  declared  by  his  will  (d),  or 
even  to  the  uses  declared  by  his  will  of  and  concerning 
the  same  (e),  the  after- purchased  estates  would  pass 
under  the  general  devise,  although  the  will  was  not  re- 
published.    Therefore,  where  a  copyhold  estate  has  been 

(b)  Back  1'.  Kett,    1  Jac.  534 ;      since    been    so    decided    at    nisi 
Johnson    r.  Telford,    1    Russ.    &      prius. 

Myl.  244.  (e)  Attorney-general  v.   Vigor, 

(c)  Churchman    v.    Ireland,    4      8   Ves.  jun.  256.     See  Smart  v. 
Sim.  520;   1  Russ.  &  Myl.  250.         Prnjean,    6  Ves.  jun.   5Q5;    and 

(rZ)  Heylyn  v.  Heylyn,  Cowp.      the   last  ed.  of  Gilbert  on  Uses, 
130;  Lofft,  G04.     This  point  has      n.  (5),  p.  72. 
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surrendered  to  the  use  of  a  will,  and  the  purchaser  is 
buying  of  the  heir  at  law,  who  claims  in  the  absence  of 
any  devise  subsequently  to  the  purchase  by  his  ancestor 
(the  case  not  falling  within  the  late  act),  he  must  be 
satisfied  that  the  estate  did  not  pass  under  any  general 
devise  in  a  will  prior  to  the  purchase. 

The  act  for  rendering  a  surrender  to  a  will  vni- 
necessary  (/),  rendered  it  unlikely  that  this  point 
should  again  arise,  and  now  the  doctrine  is  wholly  con- 
fined to  wills  or  codicils  made  before  the  1st  Januaiy 
1 838,  for  by  the  late  statute,  whatever  copyholds  a  man 
may  have  at  his  death,  whether  there  is  a  custom  to 
devise  them  or  not,  and  whether  he  has  been  admitted 
or  not,  and  of  course,  therefore,  although  not  sur- 
rendered to  the  will,  will  pass  by  it  {g) . 

32.  From  the  time  of  the  contract,  the  purchaser, 
and  not  the  vendor,  being  ow^ler  of  the  estate  in  equity, 
it  followed  that  if  a  man  de\ised  his  estate,  and  after- 
wards contracted  for  the  sale  of  it,  the  de\dse  would 
thereby  be  revoked  in  equity  (h). 

33.  And  even  where  an  estate  was  by  a  will  directed 
to  be  sold,  and  the  money  to  be  paid  to  certain  persons, 
and  the  testator  himself  afterwards  sold  the  estate,  it 
was  held,  that  the  legatees  were  not  entitled  to  the 
money  produced  by  the  sale  (?'),  and  it  was  immaterial 
that  the  contracts  were  abandoned  l)y  the  purchasers 
because  they  could  not  obtain  a  conveyance  from  the 
devisees,  who  were  infants  (I),  for  although  the  con- 

(/)  55  Geo.  3,  c.  19-2.  Vavvscr  v.   Jeffrey,   16  Ve^.  jun. 

519;  3  Russ.  479. 

^^^     "•^'"""  (0  Aniald    f.    Arnald,    1     Bro. 

(A)  Ryder  v.  Waijcr,  and  Cot-  C.  C.  401  ;  2  Dick.  645.  Kon- 
tor  r.  Layer,  2  P.  Wins.  332.  bold  v.  Roadknight,  I  Russ.  & 
623;  and  s^ec  2   Ves.  jnn.  436;      Myl.  677  ;   1  Toml.  492. 

(I)  But  now  ?ee   1  Will.  4,  c.  60. 
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tracts    were    properly   abandoned,    yet    the  will    was 

34.  If,  howeVier,  an  agreement  were  such  as  a  court  of 
equity  would  not  carry  into  execution  against  the  repre- 
sentatives, there  seemed  ground  to  contend  that  it  would 
not  revoke  the  will,  because  the  agreement  could  ope- 
rate as  a  revocation  in  equity  only ;  and  therefore,  if 
equity  would  not  sustain  the  agreement  in  respect  of 
which  the  will  was  held  to  be  revoked,  there  appeared 
to  be  no  solid  reason  why  the  devise  of  the  estate  should 
not  take  effect.  In  Onions  v.  Tyrer  (1),  the  Lord  Chan- 
cellor held,  that  a  second  will,  devising  lands  to  the  same 
person  as  the  former,  and  revoking  all  former  wills,  but 
not  duly  executed,  should  never  revoke  the  former  will 
so  as  to  let  in  the  heir;  7iai/,  ifhy  the  latter  ^liU  the 
2)remises  in  question  had  been  given  to  a  third  person, 
it  shoidd  never  have  let  in  the  heir,  inregcird  the  mean- 
ing of  the  second  will  was  to  give  the  second  devisee  what 
it  had  taken  from  the  first,  without  ani)  consideration  had 
to  the  heir;  cind  if  the  secdnd  devf^e^etook  nothing,  the 

first  would  hdveldstnothing:^'^''^''^'''^^'^^^'^'V^'''''-- 

35.  These  principles  ought,  perhaps,' to' be  referred 
to  the  words  of  the  statute  of  frauds  (in) ;  but  still  as  an 
agreement  was  only  an  equitable  revocation,  the  same 
reasoning  applied  to  the  case  before  us.  Where  a  man 
contracts  for  the  sale  of  his  estate,  he  intends  to  increase 
his  personal  estate,  and  not  to  benefit  his  heir ;  and  if 
the  Court  will  not  carry  the  agreement  into  a  specific 
execution  for  the  benefit  of  the  personal  estate,  "  the 
personal  estate  takes  nothing,  and  the  devisee  can  have 
lost  nothing." 

36.  In  the  two  cases  (n)  in  which  it  has  been  holden, 

(A)  Tebbott  r.  Vowles,  6  Sim.  40.  (/«)  See  Pow.  Dev.  G41 . 

{I)  I  P.  Wnis.  345.   See  7  Ves.  («)  Ryder  v.  Wager,  and  Cotter 

jun.  379.  V.  Layer,  vbi  sup. 
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that  an  agreement  will  revoke  a  will  in  equity,  it  makes 
a  term  of  the  proposition,  that  the  agreement  amount 
in  equity  to  a  conveyance.  And  it  shoi^lds^em  that 
Lord  Eldon  was  of  this  opinion,  for  in  KnpUys  r.  Al- 
cock  {()),  where  it  was  contended  that  an  agreement  in 
equity  is  a  revocation  only  where  it  caii  be  pcrforine^l, 
he  did  not  deny  the  rule  as  stated,  but  showed,  that  the 
agreement  in  that  casp,  was  mc\;i ,  as  equity :  would  ,per- 
form  (j;)j  (I) ;  and  in  Clynn  r.  Littler  (^)j  lyord  ]Mansr 
field  laid  it  down,  that  covenants  had  never  been  allowed 
to  be  revocations,  nnJess  ivhere  the  covenantee  has  a 'right 
to  a  specific  performance.  ,    i';     !,,..,  .,      -   -     •  ■    : 

,37.  Whether  an  «i«w,r/o«we«f  of  an  agreement  ^yould 
prevent  the ,  contract  from  opei^-atin^  a?^  ^,  ^  revocation  of 
a  prior  will,  seems  to  be  a  more  doubtful  ppint.  In  the 
case  of  Knollys  v.  Alcock,  before  referred  to,  it  was  also 
contended,  that  an  agreement  which  was  abandoned 
was.  not  a  revocation  in  equity  i  but  Lord  Eldon  said,  he 
did  not  admit,  tha^  if  vt^iere  is  an,  agreement  i|ipquity 
which  at, the  moment  is  a  completely  operative  revoiga-, 
tion,  a  subsequent  abandonment  will  of  nece^s^t^  set. up^ 
the  >yUl,  Jle  (idd,t^d^, .  that ,  ,Ue  _  die],  not ,  sa}\  whether  it 
would  be^  so  or  not,  for  he  was  of  opinion  he  could  not 
r^isi^.th,^; qi^^s.tjpn,Uv.thf, i9,ase.  before  liim,.as, t)ip^ agree- 

(0)  7    Ves.   jun,    558,     There      Ves.  inn.  436.       '  '  . 

■•  '     .-I'.r'   <•'   -„■.:   M,,|  ■.,'    .^;i;'^  )    -Ml  A:  ■  -ih;-    -,([1  -fnt    ■\-HV\U\ 

was  an  appeal  from  the  decision  /    ^    o        o  mi 

1,1  •  ,     iv^    See   .feavae-e     v.     raylor,, 

in  this  rase',' \Vhicll' Avis' cbihpro-^  i...^-'^..-.     n^    .6^,-,,.  ,.-i  ,,^    -,!' 

•A  1  nf  r<  leases  T.  Talb.  234. 

land,  2   Dick.   563.     See   al^o,  .2  ;,.     (^). ,  ^  .^hiql^p^  :?.^f  .„„,.,   .,, 

TTT- . •-:- — -M-M..,. n-n-TTTr:"T~!77T7rTT, 

(1)  It  appears  by  an  abstract  of  the  title  to  the  estate,  in  respect 
of  which ,  the  litijration  in  Savag^e  r.  Taylor  was  commenced,  that 
the  heir  at  law  of  the  testator,  in  his  answer  to  the  hill  of  the  devisee, 
insisted,  that  if  the  will  was  ori^rinally  valid,  yet  it  wiis  revoked  by 
the  articles  for  sale,  although  the  Court  oiiLiht  not  to  caiTV  them  into 
execution. 

VOL.  I.  U 
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ment  was  never  abandoned.  Sir  Wm.  Grant  upon  the 
same  point  said,  that  he  very  much  doubted  whether 
the  abandonment  of  the  contract  in  the  testator's  Hfe- 
time  would  set  up  the  will  without  a  republication.  But 
where  the  will  was  revoked  at  the  testator  s  death  by  the 
contract,  of  course  no  subsequent  event  could  render  the 
will  operative  and  effectual  (;•).  In  the  first  case  in  the 
books  {s),  in  which  the  question  arose  whether  a  cove- 
nant to  convey  an  estate  devised  should  operate  at  law 
as  a  revocation  of  the  will,  it  was  holden,  that  such  a 
covenant  without  more,  was  not  any  revocation  of  the 
will ;  because  perhaps  the  devisor's  intention  would 
alter  before  performance  of  the  covenant.  At  law, 
therefore,  a  contract  does  not  revoke  the  will ;  but  a 
conveyance  in  pursuance  of  the  contract  would  of  course 
operate  as  a  revocation,  or  to  speak  more  technically, 
as  an  ademption.  Now  it  may  be  contended,  that  the 
same  rule  must  prevail  in  equity,  and  that  a  contract 
for  sale  ought  not  to  affect  the  validity  of  a  prior  will, 
until  it  is  carried  into  execution,  or,  which  in  equity  is 
tantamount  to  a  conveyance,  until  the  Court  decree  a 
specific  performance  of  it.  While  an  agreement  rests  in 
fieri,  and  the  validity  of  it  has  not  been  acknowledged 
by  a  decree,  it  seems  equitable  that  the  owner  should  be 
at  Hberty,  with  the  concurrence  of  the  other  party,  to 
alter  his  mind.  Indeed  in  the  absence  of  intention 
there  seems  to  be  no  weighty  distinction  between  an 
agreement  which  has  been  abandoned,  and  an  agree- 
ment which  equity  will  not  perform.  If  a  man  make  a 
second  will  vathout  expressly  revoking  the  first,  and 
afterwards  cancel  the  second  will,  the  first  is  re-vlved, 
the  second  will  being  considered  only  intentional  {t) ; 

(r)  Bennett    v.     Lord    Tanker-      Abr.  615  (P.),  pi.  3. 
ville,  19  Ves.  jun.  170.  (0    Goodright     v.    Glazier,    4 

(5)  Montague  v.  Jeffries,  1  Ro.      Burr.  2512. 
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and  although  it  is  true  that  a  will  is  ambulatory  till  the 
death  of  the  testator,  yet  the  same  gi'ound  may  be  taken 
in  sujiport  of  a  will  impliedly  revoked  by  an  agreement 
afterwards  abandoned.  Why  should  not  a  mere  agree- 
ment be  deemed  ambulatory  till  it  is  completed,  when  it 
is  clear  that  the  parties  may  rescind  the  agreement,  and 
the  estate  of  the  devisor  is  not  altered  so  as  to  effect  a 
revocation  at  law  ? 

38.  The  seller  after  the  contract  and  before  the  con- 
veyance was  not  considered  so  absolutely  a  trustee  as 
to  prevent  the  estate  from  passing  by  a  devise  by  him, 
subsequently  to  the  contract,  of  his  real  estate  to  trus- 
tees to  sell(?/).  But  where  an  estate  under  contract 
was  devised  expressly  by  name,  it  was  held  that  the 
legal  estate  only  passed  to  enable  the  de\dsee  to  carry 
the  contract  into  execution,  and  that  the  devisee  was 
not  entitled  to  the  purchase-money  beneficially  (.r). 
The  principle  of  this  decision  will  necessarily  furnish 
many  exceptions  to  the  rule  laid  down  in  the  case  of 
Wall  V.  Bright. 

39.  When  an  estate  is  contracted  to  be  sold,  it  is  in 
equity  considered  as  converted  into  personalty  from  the 
time  of  the  contract  (I) ;  and  this  notional  conversion 

(m)  Wall  V.  Bright,   1    Jac,  &  was   affirmed    in    1825    in    Dom. 

Walk.  490.  Proc.  MS.    The  decision  depended 

(x)   Knollys  V.  Shepherd,  1  Jac.  upon  the  particular  terms  of  the 

and  Walk.  499,  cited.     This  case  devise. 


(I)  The  decision  in  the  case  of  Foley  v.  Percival,  4  Bro.  C.  C.  419, 
seems  to  depend  on  the  personal  estate  having  been  charg-ed  with  the 
legacies  ;  and  the  dictum  of  the  Lord  Chancellor,  that  an  estate  con- 
tracted to  be  sold,  is  not  converted  into  pereonalty,  where  it  will  dis- 
appoint the  testator's  intention  as  to  the  payment  of  legacies  charced 
upon  the  estate  by  his  will,  appears  not  to  be  warranted  by  either 
principle  or  authority.  The  case  of  Comer  v.  Walkley,  2  Dick.  G49 
is  misreported.     See  post,  ch.  9. 

u  2 
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takes   place,  although    the    election  to  purchase  rests 
merely  with  the  purchaser  (y). 

40.  Thus  in  a  case  before  Lord  Kenyon,  at  the  Rolls 
(2;),  Whitmore  demised  to  Douglas  for  seven  years,  with 
a  covenant,  that  if  the  tenant,  after  the  29th  of  Sep- 
tember 1/61,  and  before  the  29th  of  September  1765, 
should  choose  to  purchase  the  inheritance  for  3,000  /., 
Whitmore  would  convey  to  him.  In  1761,  before  any 
election,  Whitmore  died,  and  left  all  his  real  estate  to 
Bennett  in  fee,  and  all  his  personal  estate  to  Bennett 
and  his  sister  equally.  In  1765,  before  the  time  men- 
tioned. Waller,  who  purchased  the  lease  and  benefit  of 
the  agreement  from  Douglas,  called  on  Bennett  to  con^ 
vey  for  3,000  /. ;  which  conveyance  was  made  in  con- 
sideration of  that  sum.  Afterwards  the  sister  and  her 
husband  filed  a  bill  against  the  representative  of  Bennett, 
claiming  a  moiety  of  the  3,000  /,  and  interest,  and  it 
was  decreed  accordingly. 

This  decision  was  followed  by  Lord  Eldon,  in  a 
case  {a)  where  the  estate  had  not  been  devised.  He 
observed,  that  he  did  not  mean  to  say  that  a  great 
deal  might  not  be  urged  against  it,  but  where  there 
was  a  decision  precisely  in  point  it  w^as  better  to 
follow  it.  There  appears  to  have  been  no  difficulty 
in  the  case  before  Lord  Eldon,  where  the  contest 
was  between  the  heir  at  law  and  the  personal  re- 
presentative only.  It  would  have  been  difficult  to 
have  extended  the  rule  to  a  devise  of  the  estate  by 
name,  although  every  devise  of  real  estate  is  in  its 
nature  specific.     In  deciding  in  favour  of  the  conver- 

iy)  Lawes  r.  Bennett,   7  Ves.  worth,  7  Ves.  jun.  425. 
jun. 436;  14Ves.jun.  596,  cited;  {z)  Whitmore 's  case,  uhi  sup. 

1  Cox,  167,  reported  ;  S.  C.  cited,  (a)  Townley  t'.  Bedvvell,  14  Ves, 

16  Ves.  253,  254,  nom.  Douglas  jun.  591. 
V.   Whitrong* ;    Ripley   v.  Water- 
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sion  in  Lawes  c.  Bennett,  Lord  Kenyon  observed,  that 
no  stress  could  be  laid  upon  tbe  will  of  the  testator,  for 
that  was  expressed  in  very  general  tei'ms.;  He  had  two 
species  of  propert}^  one  of' which  he  gave  to  Bennett, 
the  other  to  Bennett  and  his  sister.  Then  which  kind 
of  property  was  the  present  ?  A  contract  to  sell  an 
estate  made  it  personal  property,  and  he  thought  it 
made  no  distinction  that  it  was  left  to  the  election  of 
the  tenant  whether  it  should  be  real  or  personal  (b). 

41.  In  these  cases,  until  the  option  is  declared,  the 
rents  belong  to  the  heir  or  devisee. 

42.  Upon  the  same  principle  it  has  been  determined, 
that  if  a  man  having  a  timber  estate,  agree  to  sell  a 
given  quantity  per  annum,  to  be  chosen  by  the  buyer, 
although  the  owner  die,  and  the  option  is  in  the  buyer, 
yet  the  timber  cut  after  the  owner's  death,  however 
large  in  quantity,  will  be  part  of  his  personal  estate  (c)  • 

43.  The  rule  established  by  these  decisions  must  fre- 
quently subvert  the  vendor's  intention ;  where,  there- 
fore, a  vendor  intends  the  estate,  as  between  his  real 
and  personal  representatives,  to  be  deemed  real  estate, 
a  declaration  to  that  effect  should  be  inserted  in  the 
agreement  for  sale. 

44.  We  may  here  observe,  that  equity  will  not  only 
enforce  a  contract  to  sell,  although  the  election  is  in  the 
other  party  alone,  as  in  the  cases  above  quoted,  but  would 
execute  a  will  proposing  a  right  of  pre-emption  (I).  If 
an  estate  is  stated  in  a  will  to  have  been  valued  at 
50,000/.,  and  it  is  directed  to  be  offered  to  a  particular 
person  at  30,000/.,  clearly  the  Court  would  act.     In  the 

(/;)   1  C'uN,  171.  (c)  See  7  Ves.  juii.  437  ;  1  Cox, 

171. 


'  I  •'■'■  ■■! ■'  1  ■■     I ■ . 

(1)  As  to  a  light  of  pre-emption  of  timber  which  a  lessee  is  authorised 
to  cut  down,  see  Goodlitle  r.  Savillc,  15  East,  87. 

u  3 
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more  difficult  case,  where  a  testator  directs  trustees  to 
offer  tiie  estate  at  such  price  and  upon  such  terms  as 
they  may  think  proper  to  fix,  the  Court  will,  if  the 
trustees  will  not  act,  place  itself  in  their  stead,  and 
refer  it  to  the  Master  to  fix  a  price.  Again,  if  the  tes- 
tator ordered  the  trustees  to  put  a  reasonable  value 
upon  the  estate  and  to  offer  it  to  a  particular  person  at 
that  value,  and  they  die  or  refuse  to  act,  the  Court 
might  direct  a  reference  to  the  Master  to  fix  the  value 
and  execute  the  trust  by  proposing  the  estate  to  him  at 
that  value,  and  if  he  did  not  accept  the  proposal,  put- 
ting it  up  by  public  sale  (I).  Neither  the  nature  of 
the  property  nor  the  difficulty  of  executing  the  trust 
ought  to  alter  the  rule.  Such  a  will  amounts  in  sub- 
stance to  a  devise  of  the  estate  itself,  if  the  favoured 
object  elect  to  take  it.  But  he  must  in  his  lifetime  or 
by  his  will  do  some  act,  denoting  that  he  accepts  the 
benefit,  or  the  Court  cannot  consider  him  as  the  pur- 
chaser of  the  estate  {d). 

But  the  purchase  must  in  substance  be  concluded 
within  the  prescribed  time,  as  far  as  depends  upon  the 
purchaser,  and  therefore,  where  a  devise  to  trustees  was 
in  trust,  to  permit  the  testator's  son  at  any  time  within 
three  months  to  become  the  purchaser  at  a  certain  price, 
and  to  convey  the  same  to  him  in  fee,  but,  should  he  not 
complete  the  purchase  within  the  three  months,  to  sell 
tlie  same  generally,  a  verbal  intimation  by  the  son  of 
his  intention  to  purchase,  assented  to  by  them,  but  not 
follov;ed  by  payment  of  the  money,  and  the  title-deeds 

{d)   The    Earl    of    Radnor    v.      Lord  Eldoii. 
Shafto,  11  Ves.jun,  454,  45.5,  ^;f;' 

(I)  This  latter  would  be  with  a  view  to  -a  f/eneral  sale:  it  could 
hardly  be  another  mode  of  leaving  the  favoured  object  to  work  out  his 
right  by  buying-  at  the  auction. 
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were  not  delivered  to  the  solicitor  to  the  trustees  with 
instructions  to  prepare  the  conveyance  until  the  last 
day  of  the  three  months,  was  held  not  to  give  the  son 
the  right  to  enforce  the  sale  to  him,  for  the  son  ought 
at  the  least  to  have  placed  the  purchase-money  under 
the  control  of  the  trustees  :  a  mere  verbal  notification 
of  an  intention  to  purchase  could  not  be  said  to  be  a 
completion  of  the  purchase  {e). 

We  may  further  observe,  that  if  a  lease  be  granted, 
with  power  to  the  lessee  to  cut  and  sell  the  timber,  and 
the  lessee  is  required  tvke)i  and  so  often  as  he  intends  to 
sell  the  timber,  or  any  part  thereof,  to  give  notice  to  the 
lessor  to  whom  the  pre-emption  was  given  ;  the  lessee 
ha\4ng  a  bona  fide  intention  to  cut  down  all  the  timber, 
may  give  a  general  notice  to  the  lessor,  and  if  the  lessor 
decline  to  purchase  the  timber,  the  lessee  may  cut  it 
down  at  intervals  and  need  not  repeat  the  notice  (/). 


45.  But,  to  return  to  the  cases  of  de\'isees  before  or 
after  contracts,  secondly,  we  are  to  consider  the  law  as 
it  apphes  to  wills  executed  upon  or  subsequently  to 
the  1st  January  1838.  Every  such  will  speaks  and 
takes  effect  with  reference  to  the  property  comprised  in 
it,  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  ap- 
pear {(j).  And  it  passes  all  property,  legal  as  well  as 
equitable,  and  contingent  as  well  as  vested  interests, 
even  a  hope  of  succession,  if  it  be  realised  in  the 
testator's  lifetime,  and  also  rights  of  entry,  and  copy- 
holds as  well  as  freeholds,  and  whether  there  is  any 
custom  to  devise  them  or  not,  and  although  the  devisor 

(e)  Dawson  v.  Dawson,  8  Sim.  &  Selw.  541. 
346.  (^)   1  Vict.  c.  'I'o,  s.  24;   vide 

(/)  Goodtitlc     V.    Saville,     16  /»//«,  cli.  1 1 ,  s.  3. 
East,  87  ;  see  Doe  r.  Abel,  2  Man. 

u  4 
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shall  not  have  surrendered  the  same  to  the  use  of  his 
will,  or  not  have  been  admitted.  And  of  course  all 
such  estates,  rights,  and  interests  pass,  although  the 
testator  became  entitled  to  them  subsequently  to  the 
execution  of  his  will  (h). 

46.  And  no  conveyance  or  other  act  done  subse- 
quently to  the  execution  of  a  will  relating  to  any  estate 
comprised  in  it  (except  an  act  of  revocation  by  a  sub- 
sequent marriage  (/),  or  by  another  regular  will  or 
codicil,  or  by  destroying  the  will^)  (k),  will  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or 
interest  as  the  testator  has  power  to  dispose  of  by  will 
at  the  time  of  his  death  (/) ;  in  short,  the  will  speaks, 
as  we  have  already  observed,  as  to  the  property,  as  if 
it  had  been  executed  immediately  before  the  testator's 
death  (ui). 

47.  The  operation  of  the  Act  is  to  confirm  the  right 
to  de^dse  an  estate  acquired  by  contract,  whether  the 
estate  be  copyhold  or  freehold. 

48.  But  words  of  actual  description,  like  the  cases  of 
Atcherly  v.  Vernon  and  St.  John  v.  Bishop  of  Winton, 
must  still  be  decided  accordine:  to  the  intention.  The 
power  to  devise  in  such  cases  is  unquestionable :  the  in- 
tention to  do  so  is  to  be  collected  from  the  terms  of 
the  deiise  (n). 

49.  The  law  is  still  the  same  as  to  a  devise  by  a  man 
who  has  contracted  for  the  inheritance  having  already 
a  term  of }  ears.  The  equitable  fee  would  pass,  and  the 
term  would  attend  it  (0). 

50.  Whether,  if  such  a  purchaser  had,  previously  to  the 
purchase,  made  his  will  under  the  new  law  by  a  general 

{h)  Sect.  3.  On)  Sect.  24. 

(i)  Sect.  19.  («)  Supra,  p.  '280. 

(70  Sect.  '20.  (o)  Supra,  p.  280. 
(/)  Sect.  23. 
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bequest  in  \vhich  the  term  would  hare  passed,  the 
legatee  will  be  entitled  to  it,  although  the  bec(uest  be 
not  expressly  revoked,  is  a  point  of  some  nicety  (p). 
The  rule  of  equity  that  the  term  attends  the  inheritance 
immediately  on  the  purchase  of  the  fee,  still  remains ; 
but  it  must  bend  to  the  provisions  of  the  Legislature. 
Now  the  statute  provides  that  no  act  done  subsequently 
to  the  execution  of  a  will  of  real  or  i)ersonal  estate 
(except  a  revocation  within  the  terms  of  the  Act,  which 
the  purchase  of  the  inheritance  would  not  amount  to,) 
shall  prevent  the  operation  of  the  Vv'ill  with  respect  to 
such  interest  as  the  testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death  {rj)  ;  and  that  every 
will  shall  be  construed  with  reference  to  the  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  Ix^fore  the  death  of  the 
testator,  unless  a  contrary  intention  appear  Ijj/  the 
will  {)'). 

.51.  Now  the  rule  of  equity  which  denied  to  the 
legatee  the  right  to  the  term,  proceeded  upon  the 
i'ule  that  the  term  became  attendant  upon  the  inherit- 
ance, and  no  longer  remained  in  the  view  of  equity  as 
a  term  in  gross.  But  the  statute,  with  few  exceptions, 
pre^'ents  any  act  subsequently  to  the  will  from  operating 
as  an  imphed  revocation  of  the  gift  of  the  estate  which 
the  testator  has  at  his  death  ;  and  although  the  case  we 
are  now  considering  was  not  in  the  view  of  the  Legis- 
lature, yet  the  statute  seems  to  save  the  bequest  to  the 
legatee  for  the  term  of  years,  because,  notwithstanding 
the  subsequent  act,  viz.,  the  purchase  of  the  inherit- 
ance, the  will  is  still  to  operate  with  respect  to  the 
testator's  interest  at  his  dt^ath  as  far  as  that  is  disposed 

(/;)  %7ra,  p. '281.  (;•)  Sect.  '24, 

(7)  Sect.  'li. 
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of  hy  the  will.  But  it  may  be  urged  that  there  is  no 
specific  gift  of  the  estate,  even  for  the  years  in  the  case 
supposed,  and  that  it  would  probably  be  contrary  to  the 
intention  of  the  testator  that  the  term,  after  he  has 
purchased  the  inheritance,  should  pass  as  part  of  his 
personal  estate.  The  reply  is,  that  by  the  statute  the 
question  must  be.  Does  a  contrary  intention  appear  hi/ 
the  tvill  ?  Now,  tlie  will  only  shows  an  intention  to  pass 
all  the  personal  estate,  of  Avhich  this  was  a  part,  and 
at  law  still  is.  It  may  be  urged,  that  by  the  statute 
the  will  is  to  be  construed  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  appear 
by  the  will ;  and  therefore  that  this  will  must  be  so 
construed  as  no  contrary  intention  appears  by  it,  and 
consequently  it  cannot  pass  the  term  of  years,  because, 
if  a  lessee  for  years,  having  contracted  for  the  inherit- 
ance, were  to  make  his  will  and  simply  bequeath  his 
personal  estate,  the  term  of  years  would  not  in  equity 
pass  to  the  legatee.  But  it  may  be  thought  that  the 
clause  in  question  was  intended  to  enlarge  and  not  to 
restrict  the  testator's  power,  and  that  the  case  alto- 
gether depends  upon  the  previous  section.  The  term 
was  bequeathed  by  the  will  as  it  stood,  and  the  sub- 
sequent act  is  not  to  defeat  its  operation. 

52.  But  a  still  more  difficult  case  may  arise.  A 
lessee  for  years  may  make  his  will  and  give  all  his  per- 
sonal estate  to  .i,  and  all  his  real  estate  to  i^,  and 
afterwards  contract  for  the  fee,  and  then  die  without 
republishing  his  will.  At  the  time  he  made  his  will  it 
would  have  passed  the  lease  to  /i,  at  the  time  of  his 
death  it  will  pass  the  fee  to  B.  Is  the  legatee  still 
entitled  to  the  term  ?  It  would,  perhaps,  be  held,  that 
he  is  not,  because  it  may  be  said  the  character  of  the 
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estate  has  changed  in  equity,  and  as  tlie  will  by  the 
statute  will  operate  upon  the  whole  fee,  no  proiision  of 
the  Act  would  be  contravened,  and  the  will  would 
speak  and  take  effect  as  to  the  estate,  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator ; 
for  such  a  will,  executed  under  such  circumstances, 
immechately  before  the  testator's  death,  would  of  course 
pass  the  fee  to  B,  and  the  term  w^ould  attend  it.  But 
this  is  not  a  clear  point,  and  it  might  be  considered 
more  consistent  with  the  statute  to  allow  the  term  to 
pass  to  the  legatee,  and  the  fee  (subject  to  the  term) 
to  the  devisee. 

53.  But  let  us  suppose  that,  in  the  case  originally 
put,  there  w  as,  after  the  contract,  a  conveyance  of  the 
fee  to  the  purchaser,  or  the  term  was  assigned  to  attend 
the  inheritance,  in  either  case  it  seems  that  the  legatee 
would  not  take  the  term ;  for,  in  the  first  case,  the 
term  would  have  merged  by  its  union  with  the  fee,  and 
no  interest  in  the  nature  of  personal  estate  would  have 
remained  to  be  acted  upon  by  the  will :  in  the  latter  case, 
there  would  be  a  new  destination  of  the  term  ;  it  would 
no  longer  be  personal  estate  of  the  testator,  either  at  law 
or  in  equity ;  but  at  law  would  belong  to  the  trustee, 
and  in  equity  would  be  attached  to  the  inheritance. 

54.  If  the  term  had  been  speciJicaUj/  bequeathed,  the 
rule  before  the  statute  would,  we  have  seen,  have  been 
the  same  (.v).  But  that  circumstance  now  w^ould  make  a 
difference  ;  not,  however,  in  the  cases  last  supposed ;  for 
an  actual  conveyance  of  the  fee  to  the  testator  merging 
the  term,  or  an  assignment  of  the  term  to  attend,  would 
have  the  same  operation,  whether  the  term  had  been 
specifically  bequeathed,  or  would  have  passed  under  a 
general  bequest. 

(a)  Supnt,  p.  '281. 


300     OF  A  DEVISE   OF  AN   ESTATE   CONTRACTED  FOR 

55.  But  where  the  term  is  specifically  bequeathed, 
a  contract  for  the  fee  would  not  now,  it  is  conceived, 
defeat  the  bequest ;  and  if  there  were  a  specific  bequest 
of  the  term  to  A,  and  a  general  devise  of  real  estate  to 
B,  although  the  latter  would  pass  the  fee  to  B,  by  force  of 
the  statute,  notwithstanding  that  there  was  no  republi- 
cation after  the  contract,  yet  the  bequest  of  the  term 
would,  it  seems,  remain  valid,  for  the  thing  itself  wovdd 
still  subsist,  and  the  testator,  at  his  death,  had  power  to 
dispose  of  it ;  and  a  similar  gift  in  a  will  executed  imme- 
diately before  the  testator's  death,  would  have  the  same 
operation  ;  and  in  this  case  no  contrary  intention  would 
appear  hi/  the  tvill.  Indeed,  it  will  perhaps  be  contended 
in  such  a  case  that  the  legatee  of  the  term  takes  the  fee  ; 
because  the  estate  is  given  by  the  will,  and  the  statute 
supplies  words  of  inheritance  (;^),  and  makes  the  will  speak 
as  if  executed  immediately  before  the  death  ;  but  this 
could  not  be  maintained,  because  in  such  a  case  the  term 
is  given  to  the  legatee,  which  prevents  the  operation  of 
the  clause  in  the  statute  vesting  the  fee,  and  a  contrary 
intention  would  appear  on  the  face  of  the  will. 

56.  The  statute  altogether  alters  the  law  as  to  revo- 
cation by  the  mode  of  conveyance  in  pursuance  of  a  con- 
tract ;  if  there  are  sufficient  words  to  pass  the  estate  in 
the  Avill,  although  made  before  the  contract,  no  possible 
form  of  conveyance  giving  to  the  purchaser  the  bene- 
ficial interest  in  the  estate  can  prevent  it  from  passing 
by  the  will ;  it  is  unimportant,  therefore,  that  the  estate 
is  conveyed  to  uses  to  bar  dower ;  for  whatever  intei'cst 
the  testator  has  in  the  estate  at  his  death,  will  pass  by 
the  will  whenever  executed.  And  questions  cannot  arise 
upon  the  new  Act  in  regard  to  putting  an  heir  to  his 
election,  where  the  testator  assumes  to  devise  his  after- 

(0  Sect.  '2S. 
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purchased  estates  (?/),  for  they  will  actually  pass,  even 
under  a  general  gift,  and  the  heir  at  law  will  have  no 
title. 

57.  In  purchasing,  therefore,  from  an  heir  at  law, 
whose  ancestor  survived  the  31st  of  December  1837, 
whether  there  was  a  contract  or  not,  it  must  be  ascer- 
tained that  he  did  not  execute  at  any  time  after  that 
date  any  will  or  codicil  in  the  presence  of  two  witnesses, 
and  attested  by  them  and  signed  by  them  in  his  pre- 
sence and  in  the  presence  of  each  other  {.v) ;  for  if  he 
did  by  such  a  will  devise  his  real  estate,  it  is  not  likel)- 
that  the  heir  at  law  has  anv  right,  for  not  only  are 
words  of  inheritance  now  supplied,  but  lapsed  devises 
of  real  estates  fall  into  the  residue,  and  the  will,  when- 
ever executed,  passes  the  property  which  the  testator 
has  at  his  death. 

58.  As  to  dispositions  by  vendors,  under  the  old  law, 
a  contract  by  a  man  to  sell  his  estate  revokes  his  will 
in  equity  although  not  at  law(j/). 

59.  Upon  this  important  point,  which  is  constantly 
arising,  it  has  been  observed  (^)  that  a  question  \nll  no 
doubt  be  raised  whether  the  law  is  altered  by  the  recent 
statute,  which,  as  we  have  seen,  provides  that  no  act 
made  or  done  subsequently  to  the  execution  of  a  will 
of  real  estate,  shall  prevent  the  operation  of  the  will 
with  regard  to  such  estate  or  interest  in  such  real  estate 
as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death.  It  may  be  argued,  that,  by  force 
of  this  provision,  the  object  of  which  was  to  })revent 
devisees  from  being  disappointed  by  any  i)artial  dis})o- 
sition  by  the  testator,  the  devisee  would  take  all  the 
interest  which  the  testator  himself  had  in  the  estate  at 
his  death,  in  which  case  he  would  take  the  estate  as  his 

(m)  Supra,  p.  28.3.  (*/)  Supra,  p.  287. 

(x)  See  H.  Sugd.  Wills.  (2)  H.  Sugd.  Wills,  p.  53. 
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own,  subject  to  perform  the  contract  for  his  own  benefit, 
and  the  money  would  not  go  to  the  executor.     Besides, 
every  will  is  made  to  speak  as  to  the  property  comprised 
in  it,  as  at  the  testator's  death,  unless  a  contrary  inten- 
tion appear  upon  the  face  of  the  will.     Now,  by  the 
expressions  in  the  will  in  this  case,  that  is  by  the  devise, 
the  testator  meant  to  give  the  devisee  the   beneficial 
interest  in  the  estate :  that,  if  not  expressed,  is  neces- 
sarily implied.     If,  after  a  contract  for  sale,  he  were  to 
devise  the  estate  to  any  person  with  the  same  intention 
expressed,  the  devisee  would,  of  course,  take  it  for  his 
own  benefit,  but  subject  to  perform  the  contract.    Now, 
as  the  will  speaks  as  at  the  death,  and,   of-  course,  in 
the  same  language,  the  devise  is  in  operation  of  law  by 
force  of  this  statute  a  devise  after  the  contract,  and  there- 
fore, as  no  intention  can  be  inferred  to  use  the  words 
in  any  but  their  original  sense,  for  the  intention  that 
the  will  shall  not  speak  as  if  made  immediately  before 
the  testator  s  death  must  appear  by  the  will,  it  may  be 
held  that  the  law  is  altered  in  this  common  but  import- 
ant case,  and  the  purchase-money  will  go  to  the  devisee, 
and  not  to  the  executor.     The  statute  does  not  alter 
the  force  or  meaning  of  the  words  in  the  will,  but  ex- 
tends their  operation  over  the  property  to  the  moment 
before  the  testator's  death.     On  the  other  hand,  it  may 
be  urged  that  the  will,  without  the  aid  of  the  Act,  will 
still  operate  on  the  property,  carrying  the  legal  fee  to 
the  devisee,  and  the  right  to  the  money  to  the  executor; 
and  that  the  intention   of  the  Act  was  probably  not  to 
alter  the  rule  of  equity  by  which  a  contract  for  sale 
converts  the  estate  into  money.     It  is  to  be  regretted 
that  this  case  was  not  provided  for  by  the  Act.     Liti- 
gation seems  inevitable,  in  order  to  ascertain  the  con- 
struction  upon   this   important   point.     If  the  law  is 
altered,  the  profession  will  be  taken  by  surprise.     So 
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far  were  the  Real  Property  Commissioners  from  intend- 
ing to  propose  an  alteration  in  the  law  in  this  respect, 
that  they  actually  state  that  such  a  revocation  is  essen- 
tial to  the  nature  of  a  will,  and  cannot  be  altered. 

60.  If  an  agreement  be  such  as  a  court  of  equity  will 
not  carry  into  execution,  it  is  clear  that  the  property 
will  by  the  new  law  pass  to  the  devisee,  whatever  might 
have  been  the  true  rule  before  (a). 

61.  So  of  course  where  the  contract  is  abandoned,  the 
devise  will  not  now  be  affected  (b),  because,  notwith- 
standing the  act  done,  the  will  still  operates  on  all  the 
interest  which  the  testator  had  power  to  dispose  of  by 
will  at  the  time  of  his  death,  and  speaks  as  to  the 
property  as  at  that  time. 

62.  The  leacUng  object  of  the  act  being  to  pass  to  the 
devisee  whatever  devisable  interest  the  testator  had  in 
the  estate  at  the  time  of  his  death,  notwithstanding  any 
act  done  by  the  testator  subsequently  to  the  will,  other 
than  a  revocation  by  another  will  or  by  marriage,  it 
would  now  seem  that  a  devise  to  a  man  of  an  estate 
contracted  by  the  devisor  to  be  sold  would  require 
stronger  words  than  those  used  in  Knollys  i\  Shepherd, 
to  make  the  devisee  a  mere  trustee  instead  of  taking 
ben(!ticially  (c). 

63.  The  law  does  not  appear  to  be  altered  in  such 
cases  as  Lawes  r.  Bennett  {(I),  for  there  the  will  operates 
according  to  the  intention  at  the  testators  death,  and 
its  operation  is  afterwards  changed  by  the  subsequent 
conversion  of  the  proi)erty,  with  which  operation,  or  its 
effect  upon  the  will,  the  statute  does  not  seem  to 
interfere. 

64.  But,  in  conclusion,  we  may  observe,  in  the  words 

(a)  Sitpra,  p.  288.  (c)  Supra,  p.  291. 

{b)  Supra,  p.  289.  (fi)   Supra,  p.  2'J2. 


304    OF  A  DEVISE  OF  AN  ESTATE  CONTRACTED  FOR. 

of  another  writer  (e),  that  the  act  goes  much  further 
than  simi)ly  to  leave  the  will  to  operate  on  such  interest 
as  the  testator  has  left  in  him  by  the  effect  of  a  con- 
veyance subsequently  to  his  will,  for  the  will  is  to 
operate  upon  such  estate  or  interest  as  the  testator  has 
power  to  dispose  of  by  will  at  the  time  of  his  death.  If, 
therefore,  a  man  were  to  make  his  will  disposing  of  his 
real  estate,  and  afterwards  were  to  convey  the  whole 
fee  to  uses  or  upon  trusts,  relimiting  or  leaving  any 
interest  in  himself,  that  interest  will  pass  l)y  his  will ; 
but  still  further,  if  he  were  afterwards  to  convey  to  a 
purchaser  his  remaining  interest  in  the  estate,  and  at  a 
subsequent  period  to  repurchase  the  property,  and  die 
seised  of  it,  it  would  pass  by  his  will  to  the  devisee. 

65.  In  a  case  like  that  of  Arnald  v.  Arnald,  where 
the  testator  devises  his  estate  to  trustees  to  sell,  and  pay 
the  money  to  certain  legatees,  and  afterwards  sells  the 
estate  himself,  which  we  have  seen  under  the  old  law 
was  an  ademption  (/'),  the  distinction  now  would 
seem  to  be  this,  that  if  the  money  has  not  been  received 
by  the  testator  it  will  pass  to  the  legatees,  because, 
notwithstanding  the  act  done  by  the  testator,  viz.  the 
sale,  the  will  is  still  to  operate  on  the  estate,  or  interest 
in  the  estate,  which  the  testator  has  power  to  dispose  of 
by  will  at  his  death ;  and  he  has  power  at  that  time 
to  dispose  by  will  of  the  purchase-money,  and  has  a 
lien  on  the  estate  for  it,  which  he  can  also  dispose  of, 
and  the  case  of  the  legatees  is  rather  strengthened  than 
weakened  by  the  24th  section.  But  if  the  testator  has 
received  the  money,  the  ademption  appears  to  be  be}  ond 
the  reach  of  the  statute  :  the  testator  has  no  longer  any 
interest  in  the  property  given  by  his  will,  although  his 
general  personal  estate  is  increased  by  the  sale,  and  the 
ease  does  not  seem  to  be  aided  by  the  24th  section. 

(e)  H.  Suo-(l.  Wills,  52.  (/)  Supra,  p.  287. 
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66.  If  a  legacy  be  given  as  a  demonstrative  one,  to  be 
paid  out  of  the  proceeds  of  the  sale  of  an  estate  for 
which  the  testator  has  contracted,  it  will  be  payable  out 
of  the  general  assets  if  the  contract  be  rescinded  {//). 

67.  In  regard  to  cases  common  to  the  old  and  the 
new  law,  where  an  estate  contracted  for  after  the  will 
does  not  pass  by  it,  the  heir  at  law  will  be  entitled  to 
have  the  estate  purchased  for  his  own  benefit,  out  of  the 
personal  estate  of  his  ancestor  (h),  and  that,  although 
he  unite  in  himself  the  three  characters  of  vendor,  heir, 
and  executor  (/).  The  estate  will,  however,  be  assets 
in  the  hands  of  the  heir. 

68.  So  if  the  purchaser  die  intestate,  the  heir  will  in 
like  manner  be  entitled  to  have  the  estate  purchased  for 
him :  and  if  his  ancestor  die  before  the  conveyance  is 
executed,  the  heir  may  devise,  charge,  or  sell  the  estate, 
in  the  same  maimer  as  the  ancestor  himself  might  have 
done  (/i),  and  it  will  now  be  subject  to  the  dower  of  the 
purchaser's  widow,  unless  he  has  deprived  her  of  that 
right  (0. 

69.  If  the  executor  complete  the  purchase,  and  talie 
the  conveyance  in  his  own  name,  he  will  b(^  a  trustee 
for  the  heir  or  devisee  (m).  And  if  the  assets  cannot  be 
got  in,  and  the  real  representative  pay  for  the  land  out 
of  his  own  pocket,  he  may  afterwards  call  upon  the 
personal  estate  to  reimburse  him  (jt).  So,  if  the  per- 
sonal estate  is  insufficient  to  perform  the  contract,  and 

((/)  Fowler    r.    Willoughby,    2  (/)  Coppin  v.  Coppin,  Sel.  Clia. 

Sim.  &  Stu.  3.G4  ;  qu.  When  was  Ca.  28  ;  2  P.  Wms.  291. 

the  contract  rescinded?   Newhold  (/;)  Langford  v.  Pitt,  2  P.  Win?. 

V.   Uoadknight,    1   Kuss.  &  Myl.  029. 

677.  (/)  3  &  4  Will.  4,  c.  10."i,  <?.  2, 

(h)  Milnor  r.  Mills,  iMose.  123;  and  post,  ch.  11,  s.  1. 

and   see  2  P.    Wms.  632;    3   P.  (w)  Alloyn  r.  AlIoyn,I\Iose.2G2. 

Wms.  224;  Broome  v.  Monck,  10  (//)  See  lU  Ves.  jim.  G14,  G15. 
Ves.  jun,  .OO?. 
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the  agreement  is  on  that  account  rescinded,  yet  the  heir 
or  devisee  will,  it  should  seem,  be  entitled  to  the  per- 
sonalty as  far  as  it  extends.  And  it  has  been  decided, 
that  if  by  reason  of  the  complication  of  the  testator's 
affairs,  the  purchase-money  cannot  be  immediately  paid, 
and  the  vendor  for  that  reason  rescinds  the  contract, 
yet  on  the  coming  in  of  the  assets,  the  devisee  of  the 
estate  contracted  for,  may  compel  the  executor  to  lay 
out  the  purchase-money  in  the  purchase  of  other  estates 
for  his  benefit  (o). 

70.  But  if  the  heir  not  being  entitled  to  have  the 
estate  paid  for  out  of  the  personal  estate,  actually  obtain 
and  apply  the  personal  estate  in  payment  of  the  pur- 
chase-money ;  the  persons  entitled  to  the  personal  estate 
will  not  be  entitled  to  the  lands,  but  only  to  a  charge  on 
it  for  the  amount  of  the  money  wrongly  applied  (p). 

7 1 .  But — to  return  to  the  point  under  consideration — 
if  upon  the  death  of  the  vendor  a  title  cannot  be  made, 
or  there  was  not  a  perfect  contract,  or  the  Court  should 
think  the  contract  ought  not  be  executed,  in  all  these 
cases  there  is  no  conversion  of  real  estate  into  personal 
in  consideration  of  the  Court,  upon  which  the  right  of 
the  executor  on  the  one  hand,  and  of  the  heir  or  devisee 
on  the  other,  depends  ;  and  therefore  the  estate  will  go 
to  the  heir  at  law  of  the  vendor,  in  the  same  manner  as 
if  no  contract  had  been  entered  into  (q).  So  if  upon 
the  death  of  the  purchaser  a  title  cannot  be  made,  or 
there  was  not  a  perfect  contract,  his  heir  or  devisee  will 
not  be  entitled  to  the  money  agreed  to  be  paid  for  the 

{o)  Whittaker  v.  Whittaker,  4  (q)  Lacon  v.  Mertins,  3  Atk.  1 ; 

Bio.  C.  C.  31  ;  Broome  v.  Monck,  Attorney-general  v.  Day,    1  Ves. 

10  Ves.  jun.  597.      Vide  infra.  218;    Buckmaster   r.    Harrop,    7 

(p)  Savage  v.  Carroll,    1   Ball  Ves.  jun.  341  ;  and  see  8  Ves.  jun. 

and  Beatty,  265.     See  post,  ch.  274 ;    Rose   r.   Cunynghame,    1 1 

20.  Ves.  jun.  550. 
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lands,  or  to  have  any  other  estate  bought  for  hmi  (r). 
For  although  the  purchaser  himself,  if  alive,  might  elect 
to  take  the  estate  with  the  bad  title  (s),  or  where  there 
is  an  outstanding  interest  with  a  compensation  (t) ;  yet 
where  he  is  dead  the  Court  cannot  speculate  upon  what 
he  would  or  would  not  have  done  ;  but,  in  these  cases, 
the  inquiry  must  be,  whether  at  his  death  a  contract 
existed,  by  which  he  was  bound,  and  which  he  would 
be  compelled  to  perform.  That  alone  can  give  the  heir 
of  the  purchaser  a  right  to  call  for  the  personal  estate  to 
be  applied,  or  to  the  personal  representative  of  the 
vendor,  a  right  to  call  upon  his  heir.  The  question 
must  be  the  same,  whether  a  purchase  or  a  sale  is 
insisted  on.  Was  the  ancestor  himself  bound?  Was 
there  such  an  agreement  as  converts  the  real  estate  into 
personal,  or  the  personal  estate  into  real?  (u)  (I).  On 
this  ground  it  has  been  decided,  that  where  a  man  had 
a  right  of  pre-emption  of  an  estate  under  a  will,  and  did 
not  accept  the  offer  in  his  hfe-time,  or  denote  any  in- 
tention by  his  will  to  do  so,  there  was  no  subsisting 
contract,  by  \'irtue  of  which  the  right  passed  to  the  real 
representative,  so  as  to  enable  him  to  call  upon  the 

(r)  Green  v.  Smith,  1  Atk.  573 ;  Sc  Bea.  187. 
Broome  v.   Monck,   10  Ves.  jun.  (0  Collier  v.  Jenkins,  Yo,  295. 

597 ;  Savage  v.  Carroll,  1  Ball  & 
Beatty,  265.      Vide  supra.  («)  Per  Sir  Wm.  Grant,  7  Ves. 

(s)  Western  v.  Russell,  3  Ves.  jun.  344,  345. 

(I)  Note,  in  Potter  v.  Potter,  1  Ves.  438,  a  bill  was  filed  to  compel 
execution  of  the  parol  agreement  in  the  testator's  life-time  ;  Iiis 
agent  gave  a  note  for  payment  of  part  of  the  purcliasc-money,  and 
let  the  estate  as  he  pleased.  Possession  of  the  estate  must,  therefore, 
have  been  delivered  to  him.  And  the  Master  of  the  Rolls  expressly 
said,  that  the  agreement  was  so  far  carried  into  execution,  even 
before  the  will,  as  to  supply  the  want  of  writing.  This  case,  therefore, 
like  the  others,  only  proves,  that  a  binding  contract  in  the  testator's 
life-time  will  be  enforced. 

X  2 
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personal  estate  to  pay  for  the  estate,  as  if  it  liad  been 
contracted  for  (^i').  So  where  upon  a  parol  treaty,  the 
purchaser  filed  his  bill  for  a  specific  performance  of 
it,  and  the  vendor  submitting  to  perform  it,  a  decree  was 
made,  that  the  purchaser  should  pay  the  money  into 
the  bank  by  a  given  day,  or  the  bill  should  be  dismissed ; 
and  the  purchaser  paid  the  money  according  to  the 
decree :  in  a  question  between  his  heir  and  devisee  it 
w^as  determined,  that  the  estate  did  not  pass  by  a 
general  devise  in  his  will,  which  was  made  jt;?'?'oy  to  the 
payment  of  the  money  {y).  It  will  be  observed,  that  in 
this  case,  neither  of  the  parties  was  bound  at  the  time 
the  bill  w^as  filed ;  and  if  the  purchaser  had  not  paid  the 
money,  his  bill  would  have  been  dismissed,  and,  in  that 
event,  no  contract  would  ever  have  existed.  It  was 
therefore  clear,  that  the  inception  of  the  contract  was 
upon  payment  of  the  money,  and  the  will,  therefore, 
having  been  made  before  the  contract,  could  not  affect 
the  estate.  But  now  such  a  will  would  operate  to  pass 
the  estate  contracted  for,  although  the  contract  was 
concluded  after  the  execution  of  the  will  (z). 

7 '2.  But  if  an  estate  directed  to  be  bought,  but  not 
actually  contracted  for,  is  not,  or  cannot  be  bought,  yet 
the  money  must  be  laid  out  in  other  lands,  for  the 
benefit  of  the  devisee  (a).  And  where  a  testator  intends 
that  the  devisee  of  the  contracted  estate  shall  have 
another  estate  of  equal  value,  in  case  a  good  title  cannot 
be  made  to  the  one  contracted  for,  an  express  declara- 
tion to  that  effect  should  be  inserted  in  the  will. 

73.  By  this  time  we  must  have  observed,  that  the 

{x)  Earl  of  Radnor  v.  Shafto,  {a)  Whittaker  v.  Whittaker,  4 

11  Ves.  jun.  448.  Bro.  C.  C.   31;   and   see   2  Atk. 
(?/)  Gaskarth  v.  Lord  Lowther,  369;   Broome  v.  Monck,   10  Ve;?, 

12  Ves.  jun.  107.  jim.  597.      Vide  supra., 
(c)   1  ^^ict.  c.  26.      Vide  swpra. 
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foregoing  rules,  as  to  the  conversion  of  the  estate,  apply 
to  those  cases  only  where  a  court  of  equity  will  decree  a 
specific  performance :  for  if  equity  will  not  interfere, 
and  the  vendee  be  left  to  his  remedy  at  law,  the  rules  of 
law,  and  not  those  of  equity,  must  then  prevail,  and 
consequently  neither  the  vendor  nor  his  heir  would  l^e 
considered  as  a  trustee  for  the  purchaser,  but  would  only 
be  subject  to  an  action  for  breach  of  contract. 


SECTION  II. 

OF    OTHER    RIGHTS    AND    LIABILITIES    ARISING 
OUT    OF    CONTRACTS. 


/. 
8. 
9. 

11. 

12. 

13. 
14. 
15. 


Whei'e purchaser  liable  to  cx- 
isthxj  innrtg(i(je  debt. 

Stopping  proceedinijs  in  eject- 
ment. 

Further   advances    to    mort- 
(juyor  after  a  sale  by  him. 

Redemption  of  mortgages  on 
distinct  estates. 

Loss  of  mortgage  deed. 

Production  of  mortgage  deed. 

Assignee  of  mortgagee  subject 
to  the  account. 

Annuity  the  price  of  an  estate, 
how  to  be  secured. 

Purchaser       to       indemnify 
against  charges. 

As  where  he  buys  a  lease. 

Or  an  equity  of  redemption. 

Remedy    of   surety    against 
purchaser. 


IG.   Agreement  to  give  real  secu- 
rity enforced. 

17.  Purchaser  s  remedy  Jor  rent 

and  covenants. 

18.  Apportionment  of  rents. 

19.  L  itj  u  ida  ted  dam  ages. 

20.  Purchaser  of  legacy  entitled 

to  stock  investment. 

2 1 .  Fraud  in  sale  of  life  policy. 

22.  Where  power  to  rc-purchase 

■makes  a  loan. 

23.  Payment  to  be  made  on  con- 

dition . 

24.  Re-purchasc  on  a  condition. 

25.  Notice    to  purchase    binding 

under     Act     of    Parlia- 
ment. 

27.   Purchaser  bound  by  grant  of 
stewardship  for  life. 


1.  We   have  already  considered  the  oi)eration  of  a 
contract  upon  an  existhig  tenancy,  and  we  shall,  in  con- 
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sidering  the  remedy  at  law  upon  a  contract^  have  occasion 
to  show  that  the  ghing  of  possession  to  a  purchaser  be- 
fore the  conveyance  does  not  create  a  tenancy  (a). 

2.  Disputes  often  arise  between  the  real  and  personal 
representatives,  where  a  person  purchases  an  equity  of 
redemption ;  the  real  representative  mostly  claiming  to 
have  the  mortgage  money  paid  off  out  of  the  personal 
estate,  and  the  personal  representative  resisting  the  de- 
mand. Unless  the  mortgage  money  form  part  of  the 
consideration  money  for  the  estate,  or  the  purchaser,  by 
communication  with  the  mortgagee,  clearly  take  the 
mortgage  debt  on  himself,  as  between  his  heir  and 
executor,  it  will  be  considered  a  charge  on  the  land ;  the 
mere  covenanting  with  the  mortgagor  to  pay  the  debt, 
will  not  make  it  his  personal  debt ;  and  consequently 
his  personal  estate,  as  between  the  heir  and  executor, 
wiU  only  be  the  auxiliary  fund  for  payment  of  it  (b). 

3.  In  cases  of  this  nature  equity  always  adverts  to  the 
intention  of  the  purchaser,  and  disputes  on  this  subject 
may  therefore  be  prevented,  by  the  insertion  of  a  short 
declaration  in  the  purchase-deed,  whether  the  personal 
estate  of  the  purchaser  shall  or  shall  not,  as  between  his 
heir  and  executor,  be  the  primary  fund  for  payment  of 
the  mortgage  money. 

4.  It  seems  that  where  a  mortgagor  has  agreed  to 
convey  his  equity  of  redemption  to  the  mortgagee,  the 
proceedings  in  an  ejectment  by  the  mortgagee  cannot 
be  stopped  under  the  7  Geo.  2,  c.  20,  for  the  effect  of  it 
would  be  to  strip  the  mortgagee  of  his  legal  title,  which 
might  let  in  a  posterior  equitable  right  to  the  prejudice 

(«)  Posi,  sect.  4.  Ves.  jun.  128;  Duller  v.  Buller,  5 
(i)  On  this  point  see  Evelyn  v.  Ves.  jun.  517  ;  Waring  v.  Ward, 
Evelyn,  2  P.  Wms.  659  ;  and  the  5  Ves.  jun.  670  ;  and  7  Ves.  jun. 
cases  in  Mr.  Cox's  note ;  to  which  332  ;  Lord  Oxford  v.  Lady  Rod- 
add,  Hamilton  v,  Worley,  2  Ves.  ney,  14  Ves.  jun.  417;  Barham  v. 
jun.  62 ;  Woods  r.  Huntingford,  3  Lord  Thanet,  3  Myl.  &  Kee.  607. 
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of  the  mortgagee,  though  he  shoukl  thereafter  obtain 
a  decree  for  the  performance  of  the  agreement  (c).  But 
the  rehef  will  be  granted  to  the  mortgagor,  where  the 
mortgagee  has  not  taken  any  steps  to  complete  his  con- 
tract for  the  purchase  of  the  equity  of  redemption  {d). 

5.  A  mortgagee  lending  a  further  sum  of  money  to 
the  mortgagor,  without  notice  of  the  sale  of  the  equity 
of  redemption,  would  bind  the  purchaser  although  his 
conveyance  is  registered  (e) ;  and  therefore  a  purchaser 
of  an  equity  of  redemption  of  an  estate  should,  imme- 
diately after  the  sale,  give  notice  of  it  to  the  mortgagee, 
although  the  estate  is  in  a  register  county,  and  his  con- 
veyance is  duly  registered. 

6.  Another  powerful  reason  why  a  purchaser  cannot 
safely  buy  an  equity  of  redemption  without  the  concur- 
rence of  the  mortgagee,  even  where  the  mortgage  is  not 
intended  to  be  paid  off,  is,  that  he  may  be  compelled  to 
redeem  another  estate,  for  a  mortgagee  of  two  distinct 
estates  upon  distinct  transactions  from  the  same  mort- 
gagor is  entitled  to  hold  huth  even  against  the  purchaser 
of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates,  without  notice  of  the  other  mortgage  until  pay- 
ment of  the  whole  money  due  on  both  mortgages  (/'). 
The  mortgages  must,  however,  be  of  the  legal  estate  {(/), 
and  to  the  same  person ;  and  although  the  doctrine  has 
been  sometimes  doubted  (/c),  yet  it  appears  to  be  per- 
fectly settled  (?■). 

(c)  Goodtitle   v.  Pope,  7  Term  {h)    Ex  parte    King-,     1    Atk, 

Kep.  185.  300  ;  Willie  v.  Lug-,  2  Ed.  77. 

{d)  Skinner   v.  Stacy,  1   NN'ils. 

80.  (0  Titley   r.  Davis,  Anibl.  733, 

(e)  injra,  ch.  21.  cited,  where  both  mortgages  were 

(/)    Ireson  r.   Denn,  2  Cox,      by    the    same    deed.       Ex  parte 

■^"^■5'  Carter,    Ambl.  733 ;    Tribourg  v. 

(ff)  Jones  V.  Smith,  2  Vcs.jun.       Lord  Tomfret,   ib.  n.  (2);  Roe  v. 

3"G.  v;^,j^,y^  o  Bhickst.    72G  ;  Cator  r. 
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/.  If  the  mortgagee  have  lost  the  mortgage -deed,  yet 
the  purchaser,  hke  every  other  mortgagor,  would  be 
compelled  to  pay  the  money  upon  a  reconveyance,  and 
an  indemnity  against  the  loss  of  the  deed  {k). 

8.  A  mortgagee  cannot  be  compelled  to  produce  his 
deeds  before  he  is  paid  off,  unless  he  consents  to  a  sale ; 
for  by  that  he  submits  to  do  everything  that  is  necessary 
to  a  sale  (/).     This  has  often  been  ruled. 

9.  And  here  it  may  be  remarked,  that  an  assignment 
should  not  in  any  case  be  taken  of  a  mortgage,  without 
the  privity  of  the  mortgagor  as  to  the  sum  really  due  ; 
for  although  it  undoubtedly  is  not  necessary  to  give 
notice  to  the  mortgagor  that  the  mortgage  has  been  as- 
signed (m),  yet  the  assignee  takes  subject  to  the  account 
between  the  mortgagor  and  mortgagee,  although  no 
receipt  be  indorsed  on  the  mortgage-deed  for  any  part 
of  the  mortgage-money  which  has  been  actually  paid 
off(;0. 

10.  And  I  cannot  refrain  from  observing,  that  there 
have  been  so  many  forged  mortgages  executed  by  per- 
sons in  confidential  situations,  that  no  man  should  take 
a  mortgage  or  a  transfer  of  one  without  being  well  satis- 
fied that  it  is  a  genuine  instrument :  the  danger  is  not 
diminished  now  that  the  severity  of  the  law^  against 
forgery  has  been  relaxed. 

1 1 .  Where  a  man  sells  an  estate  for  an  annuity 
without  any  agreement  being  made  respecting  the 
security  to  be  given  for  it,  he  is  entitled  to  have  it 
secured,  not  only  upon  the  estate,  but  also  by  the  bond 


CMiariton,   Collet    r.   Miinden,    2  (l)  Anon.  Mose.  246. 

Ves.  jun.  377,  cited.  (w;)  See  9  Ves.  jun.  410. 

{k)  Siokoe  r.  RobsoH,  3  Ves.  &  («)    Matthews    v.  Walhvyn,    4 

Bea,  54;    19  Ves.  jun.   38.5;    see  Ves.  jun.    118.      See  9  Ves  juh. 

Shelmai'dine    v.    Harrop,    6  Mad.  264. 
41. 
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of  the  purchaser,  and  a  judgment  to  be  entered  up 
against  hhn(o).  In  Ker  v.  Clobery  (;>),  which  came 
before  the  Court  upon  a  petition  between  the  heir  and 
executor,  it  appeared  that  the  equity  of  redemption  was 
sold  to  the  mortgagee  for  the  mortgage -money,  and  a 
hfe-annuity  to  be  paid  to  the  seller  and  his  wife,  and 
the  survivor  of  them,  but  nothing  was  said  as  to  the 
mode  in  which  the  annuity  was  to  be  secured.  It  was 
held  to  be  a  purchase  of  the  equity  of  redemption, 
subject  to  the  annuity,  which  ought  to  be  charged  on 
the  estate.  It  was  an  interest  reserved  by  the  seller 
out  of  the  estate. 

12.  A  purchaser  of  an  estate  subject  to  incumbrances 
must  indemnify  the  vendor  against  them,  although  he 
did  not  expressly  engage  to  do  so. 

13.  Thus  a  purchaser  of  a  leasehold  estate  must 
covenant  with  the  vendor  to  indemnify  him  against  the 
rents  and  covenants  in  the  lease,  although  he  is  not 
required  to  do  so  by  the  agreement  for  sale  (q). 

14.  So,  although  a  purchaser  of  an  equity  of  re- 
demption enter  into'  no  obligation  with  the  party  from 
whom  he  purchases,  to  indemnify  him  from  the  mort- 
gage-money, yet  equit}^  if  he  receives  the  possession, 
and  has  the  profits,  would,  independently  of  contract, 
raise  upon  his  conscience  an  obhgation  to  indemnify 
the  vendor  against  the  personal  obligation  to  pay  the 
mortgage-money ;  for  having  become  owner  of  the 
estate,  he  must  be  supposed  to  intend  to  indemnify 
the  vendor  against  the  mortgage  (>•). 

15.  But  where  the  mortgage  was  secured  upon  the 
estate  sold,  and  also  by  a  surety,  and  upon  the  sale  the 

(o)  Remington   v.   Deverall,    '2  (7)  Penibor  i'.  Mather?,  1  Bro. 

Anstr.  550  ;  (ju.  as  to  the  riyht  to  C.  C.  52,  ct  snpia,  p.  64. 
a  judgment.  (r)  Sec    7   Vcs.  jua.   337,  per 

ip)  V.  C.'27  Mar.  1819,  MS.  Lord  Eldon. 


314  purchaser's  right  to 

purchaser  covenanted  with  the  seller  and  his  surety  to 
pay  the  money,  and  to  indemnify  the  seller  and  his 
security  from  the  payment  of  it,  it  was  held,  that  the 
surety  having  been  compelled  to  pay,  could  not  re- 
cover in  an  action  of  assumpsit  against  the  purchaser, 
hut  his  only  remedy  was  by  an  action  by  the  seller 
upon  the  covenant.  It  was  considered  that  it  might 
have  been  otherwise,  if  there  had  been  a  mere  con- 
veyance without  any  covenant,  for  then  the  purchaser 
would  have  been  the  seller's  substitute,  and  the  surety 
would  have  been  the  surety  of  the  purchaser  (s) . 

And  if  a  purchaser  who  has  not  obtained  a  convey- 
ance sell  to  another,  the  second  purchaser  is,  without 
entering  into  a  covenant,  bound  to  indemnify  him 
against  any  costs  incurred  in  proceedings  for  his 
benefit  (t). 

16.  If  a  seller  agree  to  give  a  real  security  as  an 
indemnity  to  a  purchaser  upon  his  accepting  the  title, 
he  will  be  compelled  specifically  to  perform  it,  although 
he  has  not  sufficient  real  estate,  and  offers  a  sufficient 
security  upon  personal  estate  (?/). 

17.  A  purchaser  of  an  estate  let  to  a  tenant  from 
year  to  year  may,  without  a  new  contract,  or  any  act 
corresponding  to  attornment,  recover  the  rent ;  and 
nothing  would  be  a  good  defence  in  an  action  brought 
for  it  but  the  fact  that  he  did  not  know  of  the  sale,  and 
had  paid  his  rent  before  to  his  lessor  (d).  So,  if  the 
estate  is  in  lease,  the  purchaser  is  entitled  to  the 
benefit  of  covenants  entered  into  by  the  lessee  with  the 

is)  Crafts  r.  Tritton,  8  Taunt.  (x)  See  1  Vern.  &  Scriv.  289 ; 

365;  2  Moo.  411.  Birch    v.  Wright,    1    Term   Rep. 

(0  Per  Lord   Eklon,  in  Wood  378.     See    Luniley    v.  Reisbeck, 

y.  Griffith,  12  Feb.  1818,  MS.  15   East,    99;    Rogers    v,   Hum- 

(?0  Walker  v.  Barnes,  3  Madd.  phreys,  4  Adol.  &  Ell.  299. 
247. 
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vendor  {y)  and  may  recover  for  a  breach  of  the  cove- 
nants before  his  time,  if  he  is  seised  of  the  reversion 
during  the  continuance  of  the  term  (z)  ;  and  he  may, 
after  notice  to  the  tenant  of  the  conveyance,  distrain 
for  rent  in  arrear  (a),  w^hether  the  estate  be  freehold 
or   leasehold  (I).     But   he   cannot  recover   arrears   of 

(y)  Seeposf,  ch.  14.  Barn.  8c  Cress.  245;  4  Man.  & 

(2)  Davis's  case,  M.  T.  42  Geo.  Ry.  193;    Waddilovc  tj.  Barnett, 

111.     Woodfall's   Land,  and  Ten.  2   Bing-.    N.  C.    538;    Brook    v. 

529,  2d  edit.  Biggs,    ib.    572  ;    Partington    v. 

(«)    See    Moss     v.    Galliniore,  Woodcock,  G  Adol.  &  Ell.  690. 

Dougl.   259  ;    Pope   v.  Biggs,  9 


(I)  It  was  recently  proposed  to  deprive  all  middle-men,  even  in 
England,  of  the  right  to  distrain  for  rent  in  arrear.  Thus,  suppose  a 
huilding  lease  to  be  granted  by  John  to  James  for  ninety-nine  years, 
at  10  I.  a  year;  James  builds  a  valuable  house,  and  underlets  to  Joseph, 
for  forty  years,  at  100/.  a  year;  and  Joseph  underlets  to  Jacob,  for 
thirty  years,  at  120  Z.  a  year ;  it  is  manifest  that  James  has  the  greatest 
interest  in  the  property;  and,  as  the  law  now  appears  to  stand,  he  can 
distrain  for  his  rent,  notwithstanding  the  last  underlease.  This  right 
was  proposed  to  be  taken  from  him,  but  the  measure  was  dropped. 

In  support  of  the  measure,  it  was  contended,  that  none  but  the  original 
lessor  is  entitled  to  distrain  for  rent,  according  to  the  law  of  England  ; 
and  therefore  that,  in  the  case  which  1  have  put,  James  would  not  be 
affected  by  the  act;  bccau.se  he  would  not,  as  the  law  now  stands,  be 
entitled  to  distrain.  The  argument,  which  was  managed  with  great  inge- 
nuity, was  rested  upon  the  statute  of  quia  emptores,  and  some  passages 
in  Coke  upon  Littleton.  When  it  is  considered,  that  the  right  of  distress, 
in  the  case  above  supposed,  has  never  been  disputed,  it  will  not  be 
matter  of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal 
did  not  succeed.  That  rent  may  be  distrained  for,  although  fealty  is  not 
incident  to  it,  is  laid  down  in  Co.  Litt.  142,  b.  ;  and  it  seems  to  be  clear, 
that  distress  is  incident  to  every  rent  at  conuuou  law,  where  the  lessor 
has  a  reversion  ;  and  that  a  reversion  of  a  single  day  is,  for  this  purpose, 
as  operative  as  a  reversion  in  fee.  In  the  yearbook,  14  Edw.  Ill,  p.  8. 
Finchden  thought,  that  if  a  lessee  leased  all  his  estate  rendering  rent, 
he  could  not  distrain  ;  he  had  no  reversion.  In  the  2d  Edw.  IV.  p.  11, 
the  very  objection  was  taken,  where  the  lessor  had  a  reversion  ;  because 
it  was  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  had  a 
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rent  due  before  the  assignment,  altliougli  it  will  carry 
the  right  to  the  whole  of  the  accruing  quarter  or  half- 
year  (b)  ;  nor  can  he  recover  if  he  purchase  after  the 
term  ended  for  a  breach  during  the  term,  although 
there  has  been  a  continuing  tenanc}^,  for  the  tenant 
is  liable  to  his  original  landlord  on  his  breach  of  cove- 
nant, and  cannot  also  be  liable  to  the  purchaser,  the 
new  landlord,  for  the  same  damage  arising  from  the 
breach  of  his  implied  undertaking.  If  the  seller  has 
sold  the  estate  for  a  lower  price  because  he  is  to  have 
the  remedy  against  the  tenant,  he  may  sue  on  his  own 
account:  if  he  has  received  the  full  price,  on  the  ground 
that  the  damage  is  to  be  made  good,  he  may  sue  as 
a  trustee  for  his  vendee  (c). 

18.  And  here  we  may  observe,  that  by  a  late  act  (d), 
all  rents  service  reserved  on  any  lease  by  a  tenant 
in  fee,  or  for  a  life  interest,  or  by  any  lease  granted 
tinder  any  power  (and  which  leases  shall  have  been 
granted  after  the  passing  of  this  act),  and  all  other 
"r^hts!, 'i&C.,  made  payable  or  becoming  due  at  fixed 
periods  under  any  instrument  executed  after  the  jiass- 
ing  of    the  act,  or    (being  a  will  or  testamentary  in- 

/''illliW      U-^ii'x  ■■'     ■  ■        ....-'■■ 

'■    (y>^''P%ht"f'-  BeAHey,   T  SiniV  '  of  St.  Peter,  4  Adol.  &  Ell.  520. 
149,  (d)  4&  5  Will.  4,  c.  22  (16. June 

,j.  (c)  Johnson    v.  Cliurcliwardens       1834).  ,.,  , 

i;i,glit  to  distrain.  In  Brooke's  Abridgment,  Distress,  case  45,  and  Uents, 
case  17,  it  is  laid  down,  on  the  authority  of  this  case,  that  if  a  man  lease 
for  twenty  years,  and  the  lessee  leases  over  for  ten  years,  rendering 
rent,  there,  if  he  grant  the  rent  over  to  another  man,  he  cannot  distrain  ; 
because  he  has  not  the  reversion  of  the  term,  which  gives  the  right  (o 
distrain  :  contrary,  if  lie  had  granted  to  liim,  the  reversion  and  the  rent. 
Note  the  diversity.  In  Wade  v.  Marsh,  Latch,  211,  it  was  held,  that 
the  lessor  having  only  a  reversion  for  years,  may,  by  the  common  law, 
distrain  for  the  rent,  by  reason  of  the  reversion,  which  causes  privity. 
These  cases  appear  to  be  quite  decisive.  Tiie  only  ditiiculty  has  beeri 
to  find  a  case  ;  for  the  point  has  not  been  doubted  for  centuries. 
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strument)  that  shall  come  into  operation  after  the 
passing  of  the  act,  are  upon  the  death  of  any  person 
interested  in  such  rents,  or  on  the  determination  hy 
any  other  means,  of  the  interest  of  any  such  person,  made 
apportionable  in  favour  of  such  person  or  his  personal 
representatives,  unless  it  shall  be  expressly  stipulated 
that  no  apportionment  shall  take  place. 

19.  Where  a  business  is  sold  with  a  house,  as  in  the 
case  of  a  public-house,  it  is  sometimes  usual  to  insert 
an  agreement  that  in  case  the  seller  carry  on  a  similar 
business  during  a  limited  period  within  a  specified 
distance  of  the  house,  he  shall  pay  a  sum  named  as 
liquidated  damages.  Where  the  agreement  is  properly 
framed  and  the  instrument  is  under  seal,  and  even  per- 
haps if  it  be  not  under  seal,  the  whole  sum,  in  case  of 
a  breach,  may  be  recovered,  and  at  all  events,  although 
no  damage  is  proved,  yet  the  jury  may  give  as  damages 
the  whole  amount  of  the  sum  fixed  (e).  Where  the 
parties  have  expressly  stipulated  that  in  case  of  a  breach 
by  either,  he  shall  pay  a  sum  named  as  liquidated 
damages,  the  whole  sum  ma}%  if  the  agi'eement  be 
broken,  be  recovered  at  law  (/). 

20.  An  assignment  of  a  legacy  as  sterling  money 
will  carry  the  stock  in  which  it  is  invested  under  a 
will,  and  the  purchaser  will  be  entitled  to  the  rise,  or 
must  bear  the  fall,  as  the  case  may  be,  if  the  money  Avas 
at  the  time  of  the  sale  invested  in  the  funds,  and  the 
intention  was  to  sell  the  fund  in  its  actual  state  of  in- 
vestment (f/). 

21.  Where  a  policy  of  assurance  on  a  hfe  was  sold  by 
auction,  and  the  particulars  did  not  state  that  the  seller 
had  only  a  redeemable  interest  in  the  Hfe  assured,  and 

(e)  Crisdce  v.  Bolton,   3  Carr.  (/)   Reilly  t.  Jones,   1    Biiiu'. 

&    Pay.    240  ;    sec    Randall    v.  302 ;  8  Moo.  244. 
l^verest,  2  Cs^rr.  &  Pay.  577,    1  (c/)    Lucas    r.    Bond,    2    Koe. 

Mood.  &  Malk.  S.  C.  136. 
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the  interest  was  afterwards  redeemed,  it  was  held  that 
after  the  purchase  was  completed  the  purchaser  could 
not  recover  damages  for  the  fraud,  as  it  was  proved  that 
the  practice  of  the  office  was  to  pay  such  policies, 
although  of  course  there  was  no  legal  right  to  recover 
under  the  policy  (h). 

22.  A  bona  Jide  ])uvchase  of  an  interest  will  not  be 
converted  into  a  loan,  on  account  of  a  power  to  re -pur- 
chase being  given  to  the  seller,  although  at  an  advanced 
price  ;  but,  if  the  purchaser,  instead  of  taking  the  risk 
of  the  subject  of  the  contract  {e.  g.  an  annuity)  on 
himself,  take  a  security  for  repayment  of  the  principal, 
that  will  vitiate  the  transaction,  and  render  it  a  mere 
mortgage  security  (i). 

23.  If  a  purchaser  agree  to  pay  an  addition  to  the 
purchase-money,  provided  the  adjoining  property  be 
improved  in  a  stipulated  manner  before  a  day  named, 
the  money  cannot  be  recovered  if  the  seller  do  not  make 
all  the  improvements  before  that  day ;  in  other  words, 
the  condition  must  be  performed  to  entitle  him  to  the 
money  (A'). 

24.  If  a  power  to  re-purchase  be  given  upon  a  con- 
dition, for  example,  that  rent  be  in  the  meantime 
regularly  paid,  the  right  cannot  be  enforced  unless  the 
condition  has  been  complied  with,  for  it  is  not  a 
stipulation  for  penalty  or  forfeiture  but  a  privilege 
conferred  (/). 

25.  Wliere  a  power  is  given  by  an  Act  of  Parliament 
to  purchase  the  estate  of  a  third  person  for  a  public 
purpose,  with  the  usual  provisions  for  ascertaining  its 
value,  if  the  terms  offered  are  not  accepted  ;  the  party 

(/t)  Barber  v.  Morris,  2  Mood.  {k)  Maryon   x\  Carter,  4  Carr. 

&  Malk.  62.  h  Pay.  295  :  see  the  form  of  the 

{i)    Vcrnor    v.    Winstanley,    2  pleadings. 
Sclio.  &  Lef.  393.     See  Sevier  v.  (/)  Davis    v.  Thomas,   1    Russ. 

Greemvay,  19  Ves.  jun.  413.  &  Myl.  506. 
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empowered  to  purchase,  if  he  give  a  regular  notice  to 
purchase,  cannot  withdraw  from  it,  but  will  be  com- 
pelled to  take  the  estate  (m). 

26.  If  a  man  has  agreed  to  grant  a  lease,  he  should 
be  cautious  in  purchasing  the  interest  of  an  under 
lessee  or  of  an  assignee  of  part,  that  he  do  not  sub- 
ject himself  to  the  liabilities  of  the  seller,  and  release 
the  original  lessee  from  his  obligations  (n). 

27.  It  may  here  be  observed,  that  the  grant  of  the 
office  of  a  steward  of  a  manor  for  life  is  not  revoked  by 
a  subsequent  sale  of  the  manor,  but  is  binding  on  the 
purchaser ;  although,  as  lord,  he  will  be  entitled  to  the 
custody  of  the  court-rolls.  In  purchasing  a  manor, 
therefore,  the  instrument  by  which  the  steward  was 
appointed  should  be  called  for.  This  is  a  precaution 
which  has  never  been  attended  to. 

(/«)  The    King   v.  Hungerfoid  («)  Jenkins  v,  Portman,  1  Kee. 

Market  Company,  1  Nev.  &  Mann.      435. 
112. 


SECTION  III. 
OF    SPECIFIC    PERFORMANCE. 


1.  Specific  performance  by  Court 

of  Review. 

2.  Form  of  decree. 

I.  Against  the  vendor. 

3.  Heir  at  law  hoimd. 

4.  Infant  heir  of  vendor. 

5.  Devisees  in  strict  settlement 

of  vendor. 

6.  Tenant  in  tail. 

7.  Provisions  by  statute. 

8.  Equitable  tenant  in  tail. 


0.  Tenants  in  tail  of  copyholds. 

12.  Dower  ess. 

13.  Joint  tenant. 

14.  Feme  covert. 

15.  Where  she  has  a  power. 

16.  Decree  against  the  husband. 

20.  Fetne    covert   with    separate 

estate,  purchasing. 

21.  Lunatic;  effect  of  lunacy  on 

contract. 

23.   Trustees  under  power. 
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24.   Infant. 

II.  As  regards  the  agreement. 

28.  Sale  of  anmiity,  stock,  tSr. 

29.  Discretionary. 

30.  Misrepresentation     by    pur- 

chaser or  seller. 

31.  Value. 

32.  Intoxication. 

34.  Where  the  action  is  lost. 

35.  Damages  recoverable  at  laic. 

36.  Hardship  of  sale  upon  seller. 

37.  Want  of  competency. 

39.  Purchase  of  lease  or  under- 

lease. 

40.  Suppressio    vcri  :     suggestio 

falsi. 

41.  Mistake. 

42.  Surprise. 


45. 
46. 

49. 
50. 
53. 

57. 
58. 
59. 
66. 
67. 
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Sale  by  agent  contrary  to  aU' 
ihority. 

Breach  of  trust. 

Discretionary  j^oiver  in  trus- 
tees. 

Seller  not  owner. 

Want  of  title. 

Purchaser      nominal      con- 
tractor. 

Seller   pretending    to    be    an 
agent. 

Sale  of  annuity  for  lives  not 
named. 

Specif  c  performance    where 
no  action  will  lie. 

Penalty  :    specif  c    perform- 
ance. 

Penalty  :  action. 


The  observations  in  a  preceding  section  (a),  lead  us 
now  to  inquire,  in  what  cases  a  court  of  equity  will  de- 
cree a  specific  performance ;  which,  for  the  purposes  of 
this  work,  may  be  comprised  under  two  heads.  First, 
with  respect  to  the  vendor  ;  Secondly,  with  respect  to 
the  agreement  itself. 

1 .  I  may  premise  that  the  Court  of  Review  in  bank- 
ruptcy has  jurisdiction  to  compel  a  specific  performance 
where  an  estate  is  sold  under  the  common  order  of  the 
court  on  the  petition  of  an  equitable  mortgagee  (b). 

2.  As  to  the  form  of  the  decree,  LordEldon  observed, 
that  according  to  the  old  practice,  there  were  two  ways 
of  framing  a  decree  for  specific  performance.  The  one 
was  to  declare  that  the  plaintiff  was  so  entitled  to  a 
specific  performance  if  a  good  title  could  be  shown,  and 
then  to  direct  a  reference  as  to  the  title  ;  the  other  to 
refer  the  title  to  the  Master,  and  to  follow  up   that 


(«)  Section  I. 


(b)  Ex  parte  Buttill,   3  Mont. 
&  Ayr.  543.. 
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direction  by  a  declaration,  that  if  a  good  title  was  shown 
the  agreement  ought  to  be  specifically  performed ;  and 
he  added,  that  in  his  opinion,  difficulties  may  often 
arise  from  omitting  to  make  a  declaration  in  the  de- 
cree (c).  And  upon  another  occasion  he  observed, 
that  in  suits  for  specific  performance,  where  the  question 
of  title  is  not  the  only  issue,  but  the  defendant  insists 
that,  whether  the  title  be  good  or  bad,  the  plaintiif  is 
for  any  reason  not  entitled  to  specific  performance,  it  is 
specially  necessary  that  there  should  be  in  the  first 
instance  a  declaration  that  the  plaintiff^  is  entitled  to 
have  the  contract  specifically  performed  if  a  good  title 
be  shown  (d).  But  still,  it  is  quite  settled,  that  in  the 
common  case  a  mere  reference  of  the  title  is  an  implied 
declaration  of  the  plaintiff's  right  to  a  specific  per- 
formance if  the  title  prove  to  be  good. 

3.  Now  in  regard  to  the  vendor,  — ^if  a  man,  seised  in 
fee-simple,  or  pur  autre  vie  {e),  contract  for  the  sale  of 
his  estate,  and  die  before  the  conveyance  is  executed, 
his  heir  at  law  will  be  decreed  to  perform  the  agree- 
ment in  specie,  although  he  covenanted  for  himself  only, 
and  not  for  his  heirs  {f). 

4.  It  was  a  point  of  great  controversy  whetiier  the 
7  Anne,  c.  19,  enabled  an  infant  heir  at  law  to  convey  in 
performance  of  a  contract  made  by  liis  ancestor.  It  is 
now  sufficient  to  refer  to  the  cases  (^),  for  that  act/vyas 

(c)  3  Russ.  182.  Wilis.    549  ;    Sikes.  v.   Lister,    5 

(cO    Pitt   V.    Davis,   3    Swanst.  Vin.   Abr.  541,  pi.  28  ;  Goodwin 

182,  n.  V.  Lister,    3  P.  Wins.  387;  S.  C. 

(e)  Stevens  v.  Baily,  2  Frcein.  MS. ;   Hawkins  r.  Obeen,  2  Ves. 

199,  cited;  Nels.  Cha.  Rep.  106,  559;    Fearne's   Posthumai  236; 

reported  ;    see    Anon.    2    Freem.  Jerdon    v.    Forster,     1    Sand,    on 

155,  Uses,  283,    cited,    3d    edit.     Ex 

(/)    Gell     V.    Vermedum,     2  joarte    Janaway,    7   Price,    679; 

Freem.  199.  Smith  t'.  Hibbard,  2   Dick.  730; 

{g)  See  Ex  parte  N'ernon,  2  P.  Oneby  t.  Price, Fearne's Po*/. 239. 
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repealed  by  the  6  Geo.  4,  c.  74  ;  but  even  the  latter  act 
was  held  not  to  embrace  constructive  trusts  (h).  The 
law  now  depends  upon  the  1  Will.  4,  c.  60,  which 
enables  conveyances  to  be  made  by  committees  of  trus- 
tees and  by  lunatics,  although  not  found  so  by  inqui- 
sition, and  by  infant  trustees ;  and  (i)  it  provides  that 
every  person,  being  in  other  respects  within  the  mean- 
ing of  the  act,  shall  be,  and  be  deemed  to  be,  a  trustee 
within  the  act,  notwithstanding  he  may  have  some 
beneficial  estate  or  interest  in  the  same  subject,  or  may 
have  some  duty  as  trustee  to  perform.  And  it  ex- 
pressly enacts  {k),  that  where  any  land  shall  have  been 
contracted  to  be  sold,  and  the  vendor,  or  any  of  the 
vendors,  shall  have  died,  either  having  received  the 
purchase-money  for  the  same,  or  some  part  thereof,  or 
not  having  received  any  part  thereof,  and  a  specific 
performance  of  such  contract,  either  wholly  or  as  far  as 
the  same  remains  to  be  executed,  or  as  far  as  the  same 
by  reason  of  the  infancy  can  be  executed,  shall  have 
been  decreed  by  the  Court  of  Chancery  (I),  in  the  life- 
time of  such  vendor,  or  after  his  decease  (/),  and 
where  one  person  shall  have  purchased  in  the  name  of 
another,  but  the  nominal  purchaser  shall  on  the  face  of 
the  conveyance  appear  to  be  the  real  purchaser,  and 
there  shall  be  no  declaration  of  trust  from  him,  and  a 
decree  of  the  Court,  either  before  or  after  the  death  of 
such  nominal  purchaser,  shall  have  declared  him  to  be 
a  trustee  for  the  real  purchaser,  then  in  every  such  case 
the  heir  of  such  vendor,  or  of  such  nominal  purchaser 

{h)    Dew    V.   Clarke,    4    Russ.  (k)  Sec.  16. 

511  ;     King    v.  Turner,    2   Sim.  (l)     Prytharch    v.    Havard,    6 

550.  Sim.  9. 

(j)  Sec.  15. 

(I)  The  powers  are  extended  to  the  Court  of  Exchequer,  &c.  &c 
Sec.  26.  31. 
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or  his  heir,  in  whom  the  premises  shall  he  vested,  shall 
be  a  trustee  for  the  purchaser  within  the  act. 

5.  The  act  then  provides  {?n),  that  where  any  land 
shall  have  been  contracted  to  be  sold,  and  the  vendor  or 
any  of  the  vendors  shall  have  died,  having  devised  the 
same  in  settlement,  so  as  to  be  vested  in  any  person  for 
life  or  other  limited  interest,  with  any  remainder,  limi- 
tation or  gift,  and  which  may  not  be  vested,  or  may  be 
vested  in  some  person  from  whom  a  conveyance  of  the 
same  cannot  be  obtained,  or  by  way  of  executory  devise, 
and  a  specific  performance  of  such  contract,  either 
wholly  or  so  far  as  the  same  remained  to  be  executed, 
shall  have  been  decreed  by  the  Court,  it  shall  be  lawful 
for  the  Court  to  direct  such  tenant  for  life,  or  other  per- 
son having  a  limited  interest,  or  the  first  executory 
devisee  thereof,  to  convey  the  fee-simple  or  other  the 
whole  estate  contracted  to  be  sold  to  the  purchaser,  or 
in  such  manner  as  the  Court  shall  think  proper.  The 
act  is  then  (??)  extended  to  other  cases  of  constructive 
trusts,  but  is  not  to  extend  to  a  vendor,  except  in  any 
case  before  expressly  provided  for  (I). 

(m)  Sec.  17.  (h)  Sec.  18. 

(I)  The  general  powers  of  this  act  are  extended  to  the  heirs  and  de- 
visees out  of  the  jurisdiction,  or  the  like,  of  a  mortg-agee  where  the  latter 
was  not  in  possession  of  the  estate,  or  in  receipt  of  the  rents,  and  the 
money  due  shall  have  been  paid  or  shall  be  paid  to  his  executor  or 
administrator.  1  &  2  Vict.  c.  69.  And  by  the  4  &  5  Will.  4,  c.  23, 
the  powers  are  extended  to  cases  of  trustees  and  mortg^agees  dying 
without  an  heir ;  and  escheats  and  forfeitures  as  to  trustees  and  mort- 
gagees are  abolished  excejjt  to  the  extent  of  any  beneficial  interest ; 
and  even  previous  escheats  and  forfeitures  are,  within  certain  limits, 
relieved  against. 

Considerable  difficulty  has  arisen  in  regard  to  mortgagees  under  these 
acts,  and  further  provision  appears  to  be  necessary  in  order  to  clear  up 
all  doubt  on  this  head.  The  6  Geo.  4,  c.  74,  s.  5,  included  expressly 
persons  seised  by  way  of  mortgage  as  well  as  those  seised  upon  any 
trust  within  its  general  provisions.      In  the   1  Will.  4,  c.  60,  s.  8,  the 
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6.  An   agreement  by   a  man  seised  in  tail  was,  of 
course,  binding  on  himself,  but  it  could  not  be  enforced 

words,  by  way  of  mortgage,  were  purposely  omitted,  and  it  was 
accordingly  repeatedly  decided  that  the  latter  act  did  not  embrace 
mortgagees  or  their  heirs  :  see  Jemmett  on  the  Statutes,  p.  150.  The 
4  «fe  5  Will.  4,  c.  23,  which  related  to  escheat  and  forfeiture,  referred 
to  the  1  Will.  4,  c.  60,  as  if  it  did  include  the  heir  of  a  mortgagee. 
This  was  a  palpable  error,  but  it  was  decided  that  it  had  the  effect  of 
enlarging  the  previous  statute  of  Will.  4,  so  that  the  heirs  of  mort- 
gagees were  included  within  its  operation.  In  re  Stanley,  7  Sim. 
170;  Ex  parte  Vf\i\iton,  1  Keen,  278.  But  this  is  a  very  doubtful 
point,  and  if  this  be  the  true  construction,  the  remedy  would  apply 
to  the  mortgagee  himself,  which  clearly  was  not  intended,  and  this  was 
the  objection  to  the  6  Geo.  4,  which,  although  it  included  mortgagees, 
made  no  provision  for  the  payment  of  the  mortgage-money. 

In  order  to  remove  the  existing  difficulties,  the  1  &  2  Vict.  c.  69,  was 
passed.  It  provides  that  where  any  mortgagee  shall  have  died  without 
having  been  in  possession  of  the  land,  or  in  the  receipt  of  the  rents 
and  profits  thereof  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  or  shall  be  paid  to  his  executor  or  administrator,  and 
the  devisee,  or  heir,  or  other  real  representative,  or  any  of  the  devisees, 
or  heirs,  or  real  representatives  of  such  mortgagee  shall  be  out  of  the 
jurisdiction,  or  not  amenable  to  the  process  of  the  Court,  or  it  shall  be 
uncertain,  where  there  were  several  devisees  or  representatives,  who 
were  joint  tenants,  which  of  them  was  the  survivor,  or  it  shall  be 
uncertain  whether  any  such  devisee,  or  heir,  or  representative  be  living 
or  dead,  or  if  known  to  be  dead  it  shall  not  be  known  who  was  his 
heir;  or  where  such  mortgagee,  or  any  such  devisee,  or  heir,  or  repre- 
sentative shall  have  died  without  an  heir,  or  in  case  of  neglect  to 
convey,  &c.,  the  Court  may  appoint  a  person  to  convey,  in  like  manner 
as,  by  the  act  of  1  Will.  4,  c.  60,  the  Court  is  empowered  in  the  place 
of  a  trustee  or  the  heir  of  a  trustee. 

But  it  is  provided  that  the  acts  of  1  Will.  4,  c.  60,  and  the  4  &•  5 
Will.  4,  c.  23,  or  either  of  them,  should  not  be  construed  to  extend  to 
any  case  of  any  person  dying  seised  of  any  land  by  way  of  mortgage 
other  than  such  as  were  therein  before  expressly  provided  for. 

This  proviso  was  added  under  the  impression  that  the  act  into  which 
it  was  introduced  provided  for  all  the  cases  in  which  mortgages  were  to 
be  affected  in  the  hands  of  representatives ;  but  it  seems  that  it  does 
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against  the  issue  in  tail,  if  the  entail  was  not  efFectually 
barred,  although  the  ancestor  covenanted  for  that 
purpose  (o),  and  received  part,  or  even  the  whole  of  the 

(o)  Cavendish  v.  Worsley,  Hob.  350  ;  Jenkyns  v.  Keymes,  1  Lev. 
203;  Ross  v,  Ross,  1  Cha.  Ca.  237;  which  overruled  the  rfic/wm 
171  ;  Sayle  v.  Freeland,  2  Ventr.      in  Hill  v.  Carr,  1  Cha.  Ca.  294. 

where  it  is  uncertain  whether  the  mortgagee  has  left  an  heir,  and  yet 
it  has  been  held  that  the  former  act  still  embraces  both  those  cases, 
for  the  third  section,  it  was  said  by  the  Court,  was  introduced  into  the 
act  of  1  &  2  Vict,  in  order  to  confine  its  application  to  those  cases  which 
are  expressly  mentioned  in  it.  That  section,  it  was  observed,  was  not 
intended  to  repeal  any  part  of  the  two  former  acts,  but  that  those  acts 
were  to  be  construed  just  as  before,  and  the  act  of  the  1  &  2  Vict, 
c.  69,  was  intended  to  apply  to  those  cases  only  which  it  expressly 
provides  for.     In  re  Wilson  :   In  re  Gathorne,  8  Sim.  392. 

Now  the  1  &  2  Vict.  c.  69,  is  properly  confined  to  cases  where  the 
mortgagee  has  not  been  in  possession  of  the  land,  or  in  the  receipt  of 
the  rents  or  profits,  and  the  money  must  have  been  or  must  be  paid 
to  his  executor  or  administrator,  and  without  those  provisions  it  would 
not  be  proper  to  invest  the  Court  with  a  summary  jurisdiction  in  such 
cases,  nor  did  the  acts  previous  to  the  1  &  2  Vict,  intend  to  give  any 
such  powers;  and  yet  it  would  follow  from  the  decision  above  quoted, 
that  the  cases  not  included  in  the  1  &  2  Vict,,  but  held  to  be  within  the 
acts  of  Will.  4,  would  fall  within  the  powers  of  the  latter,  although  the 
mortgagee  had  been  in  possession  of  the  land  or  in  the  receipt  of  the 
rents  or  profits ;  and  there  is  no  provision  for  the  payment  of  the  mort- 
gage-money in  the  acts  of  Will.  4. 

It  is  submitted,  however,  that  the  terms  and  operation  of  the  proviso 
in  the  1  &  2  Vict.  c.  69,  were  not  correctly  stated  in  the  cases  of 
Wilson  and  Gathorne,  for  the  proviso  is  not  that  that  act  shall  be 
confined  in  its  application  to  the  cases  which  are  expressly  mentioned 
in  it,  but  that  the  acts  of  the  1  Will.  4,  c.  60,  and  4  &  5  Will,  4, 
c.  23,  shall  not  extend  to  any  case  of  a  mortgage  other  than  such  as 
were,  by  the  1  &  2  Vict.  c.  69,  expressly  provided  for.  It  appears  to 
be  still  necessary  to  have  an  act  passed  to  include  within  the  1  &  2  Vict. 
c.  69,  the  cases  of  an  infant  heir,  and  the  cases  where  it  is  uncertain 
whether  there  is  an  heir,  subject  to  the  same  guards  as  are  provided  for 
the  cases  already  within  the  act,  and  the  cases  of  escheat  will  require 
to  be  reconsidered  with  reference  to  the  4  &  5  Will.  4,  c.  23,  and  the 
provisions  in  the  1  &  2  Vict.  c.  69,  s.  1,  coupled  with  the  proviso. 
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purchase-money,  and  a  decree  was  made  against  him, 
and  he  died  in  contempt,  and  in  prison,  for  not  obeying 
the  decree  (p)  :  the  ground  of  which  determinations 
was,  that  the  issue  in  tail  claim  ^;^r  formam  doni,  from 
the  creator  or  author  of  the  estate  tail  ;  and  therefore, 
though  in  the  power  of  tenant  in  tail  by  a  particular 
conveyance,  that  not  being  done,  the  Court  cannot  take 
away  the  right  they  derive,  not  from  the  tenant  in  tail, 
but  from  the  author  of  the  estate  tail  {q). 

7.  This  was  the  old  rule.  And  now  that  fines  and  re- 
coveries have  been  abolished  and  new  and  simpler  forms 
of  barring  entails  have  been  established,  it  is  specially 
provided  that  no  disposition  by  a  tenant  in  tail,  resting 
only  in  contract  either  express  or  implied,  or  otherwise, 
and  whether  supported  by  a  valuable  consideration  or 
not,  shall  be  of  any  force  at  law  or  in  equity  under  the 
act  (r),  and  that  in  cases  of  dispositions  by  tenant  in  tail 
under  the  act,  the  jurisdiction  of  equity  shall  be  alto- 
gether excluded  on  behalf  of  a  person  claiming  for  a 
valuable  consideration  in  regard  to  the  specific  perform- 
ance of  contracts  {s) ;  but  although  this  prevents  a  Court 
of  Equity  from  treating  a  contract  or  an  invalid  disposi- 
tion as  a  complete  or  vahd  bar  upon  the  ground  upon 
which  contracts  are  specifically  executed,  yet  it  does 
not  prohibit  the  exercise  of  the  old  power  of  enforcing  a 
specific  performance  of  a  contract  against  the  tenant  in 
tail  himself;  and  by  another  recent  act  the  Court  itself 
may  execute  the  decree  against  a  tenant  in  tail  in  cus- 
tody for  a  contempt  {t). 

(p)    Powell    V.    Pouell,    Free.  (r)  3  &  4  Will.  4,  c.  74,  s.  40  ; 

Cha.  278  ;  Weal  v.  Lower,  2  Vern.  and  see  jwst,  ch.  11 ,  s.  4. 

306,  cited ;    Sangon  v.  Williams,  (i)   3  &  4  Will.  4,  c.  74,  s.  47  ; 

Gilb.  Eq.   Rep.   104,  cited;    and  and  see /)05/,  ch.  11. 

see  1  Ves.  224.  (0    ^    ^^'i^l-   '^>    ^'  36,    s.    15, 

{q)  See  2  Ves.  634.  Kule  15. 
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8.  A  distinction,  however,  was  formerly  taken,  where 
the  ancestor  was  only  equitable  tenant  in  tail ;  and  the 
Court  would  in  that  case,  it  is  said,  relieve  against  the 
issue  (u),  because  equitable  estates  tail  are  mere  crea- 
tures of  the  Court,  and  not  within  the  statute  de  donis. 
But  later  authorities  (t^)  had  settled  that  an  equitable 
estate  tail  in  freeholds  could  not  be  barred  by  a  mere 
deed,  but  only  by  a  fine  or  recovery,  and  now  by  the 
substitution  for  recoveries  act  it  is  provided  that  no  dis- 
position by  a  tenant  in  tail  in  equity  shall  be  of  any 
force  unless  such  disposition  would,  in  case  of  an  estate 
tail  at  law,  be  an  effectual  disposition  under  the  statute 
in  a  court  of  law ;  and  the  provisions  before  referred  to, 
limiting  the  operation  of  contracts  and  excluding  the 
jurisdiction  of  equity  in  cases  of  invalid  dispositions, 
apply  equally  to  a  contract  or  disposition  by  an  equita- 
ble tenant  in  tail  (x).  It  follows,  therefore,  that  equity 
could  not  consider  the  issue  of  an  equitable  tenant  in 
tail  to  be  bound  by  a  mere  agreement  entered  into  by 
their  ancestor. 

9.  The  same  observations  seemed  to  apply  to  legal  and 
equitable  estates  tail  in  copyholds,  for  a  legal  entail 
could  only  before  the  late  act  have  been  barred  accord- 
ing to  the  custom  of  the  manor  of  which  the  copyhold 
estate  was  holden  ;  and  perhaps  the  better  opinion  was, 
that  the  same  steps  must  have  been  taken  to  bar  an 
equitable  estate  tail  in  copyholds,  as  must  have  been 

(m)  Norcliff  V.  Warsley,  1  Cha.  Ambl.  318  ;  Radford  r.  Wilson,  3 

Ca.  234;    Sayle    v.    Freeland,  2  Atk.    815;    Boteler  v.  AUington, 

Ventr.     350  ;    and    see    1     Pow.  1    Bro.    C.  C.    72 ;    Burnaby    v. 

Contr.  126.  Griffin,    3   Ves.  jun.    266  ;     and 

(r)     Legate    v.    Sewell,    1    P.  see  Fletcher  i'.  Toilet,  5  V^es.  jun. 

Wnis.  91;   Harvey  u.  Parker,   10  13. 

Vin.  Abr.  266,  pi.  6,  affirmed  in  (.c)  3  &  4  Will.  4,  c.  74,  s.  47. 
Dom.  Proc;  Kirkhani  r.  Smith, 
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pursued  in  the  case  of  a  legal  entail.  Lord  Hardwicke, 
however,  appears  to  have  thought  (y)  that  a  mere  sur- 
render was  in  every  case  sufficient  to  bar  an  equitable 
estate  tail  in  copyholds  ;  but  the  contrary  opinion  was 
entertained  by  the  Profession,  and  appeared  to  be  autho- 
rised by  a  case  cited  in  several  books  from  the  papers  of 
the  late  Mr.  Powell  {z),  in  which  it  was  held,  that  a 
covenant  by  a  tenant  in  tail  in  equity  of  a  copyhold,  in 
his  marriage  settlement,  to  surrender  his  copyholds  to 
uses  in  strict  settlement,  was  not  of  itself  sufficient  to 
dock  the  equitable  entail ;  for  if  such  an  entail  be 
created,  a  recovery  in  the  court  baron  is  necessary  to 
dock  it ;  it  being  a  rule,  that  the  same  stejis  must  be  taken 
to  bar  an  equitable  estate  in  tail,  as  would  be  requisite 
to  bar  it,  were  it  a  legal  estate  tail  {a),  (I).  Indeed  the 
power  of  tenants  in  tail,  to  bind  their  issue,  ought  to  be 
the  same,  whether  the  estate  be  freehold  or  copyhold, 
and  whether  the  entail  be  legal  or  equitable ;  the  ana- 
logy preserved  between  legal  and  equitable  estates  tail, 
and  between  limitations  in  freehold  and  copyhold  estates, 
should  have  been  adhered  to  in  this  instance. 

10.  But  now,  by  the  3  &  4  W.  4,  c.  74,  a  surrender 
is  made  a  sufficient  bar  of  even  a  legal  estate  tail,  and 
equitable  tenants  in  tail  may  bar  the  entail  either  by 

{y)  Radford  v.  Wilson,  3  Atk.  {£)  Hale's  case,   Ch.  11th  Dec. 

315;  and  see  the  judgment  of  Lord  1764;    and    see  Roe  v.   Lowe,  1 

Chancellor  Apsley,  in  Grayme  \\  Henry  Blackst.  446. 
Grayme,    1  Watk.  Cop.  180  ;   and  (a)    And   see   1    Walk.  Copyh. 

see  Pow.  Contr.  126.     See  Pullen  181  ;  1  Preston  on  Convey-  155. 
V,  Lord  Middleton,  9  Mod.  483. 

(1)  Note ;  this  appears  to  be  an  extract  from  Mr.  Booth's  opinion  on 
this  case.  The  case  itself  appears  to  have  been  decided  on  the  ground 
that  the  remainder- man  claiming  in  equity  under  the  covenant  for  the 
settlement  was  a  mere  volunteer. 
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surrender  or  by  deed,  accompanied  by  the  solemnities 
required  by  the  act  (b).  But  in  each  case  the  provisions 
of  the  act  must  be  compUed  with,  or  the  issue  will  not 
be  bound  (c). 


11.  Where  by  the  custom  of  a  manor,  and  it  is  the 
custom  of  most  manors,  a  tenant  was  complete  master 
of  his  estate,  independently  of  his  wife,  and  could  by  his 
own  act  alone  bar  her  free  bench  ;  an  agreement  by  him 
for  sale  of  his  estate  would  have  been  enforced  against 
the  wife,  if  he  died  before  it  was  carried  into  execu- 
tion {d). 

12.  But  an  agreement  for  sale  of  a  freehold  estate 
could  not  before  the  late  act  have  been  carried  into  exe- 
cution against  a  widow  entitled  to  dower.  The  distinc- 
tion was  founded  upon  this  ground ;  that  a  husband  had 
it  in  his  power,  during  his  Hfe,  to  sell  his  copjhold 
estates,  and  thereby  bar  his  wife's  expectancy ;  but  if  a 
wife's  right  to  dower  once  attached  on  a  freehold  estate, 
no  act  of  the  husband's  alone  could  divest  it.  By  the 
late  act  (e),  however,  a  wife's  dower  is  put  altogether 
into  the  husband's  power,  and  it  is  specially  provided, 
that  no  widow  shall  be  entitled  to  dower  out  of  any  land 
which  shall  have  been  absolutely  disposed  of  by  her  hus- 
band in  his  life-time,  and  that  all  partial  interests,  and 
all  charges  created  by  any  disposition  of  a  husband,  and 
all  contracts  to  which  his  land  shall  be  subject,  shall  be 
valid  as  against  the  right  of  his  widow  to  dower. 

13.  Equity  will   enforce   an   agreement   by   a  joint 

(i)  Sec.  50-54.  overruled  Musgrave  v.  Daslnvood, 

(c)  Sec.  40.  47,  supra.  2  Vern.  45.  63. 

(rf)  Hinton    v.  Hinton,    2  Ves.  (f)    3   &  4    Will.   4,    c.    105, 

631.  638  ;  Ambl.  277;    Brown  v.  s.  4,  5. 
llaindle,  8  Ves.  jun.  256,  which 
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tenant  for  sale  of  his  share  against  the  survivor,  if  the 
articles  amount  to  an  equitable  severance  of  the  join- 
ture (/) :  and  a  covenant  to  sell,  though  it  does  not 
sever  the  joint-tenancy  at  law,  will  in  equity  {g). 

14.  An  agreement  by  a  feme  covert  for  sale  of  her 
estate,  cannot  be  enforced  either  at  law  or  in  equity  (Ji), 
unless  the  estate  be  settled  to  her  separate  use,  so  as  to 
enable  her  to  dispose  of  it  as  if  she  were  sole  (i) ;  nor 
will  an  agreement  by  her  husband  bind  her  (  /).  Of  the 
incapacity  of  a  married  woman,  or  her  husband,  to  bind 
her  real  estate,  unless  [formerly]  by  a  fine  or  recovery, 
there  is  a  striking  instance  in  the  year  books  in  the 
reign  of  Edward  the  Fourth  {k).  A  woman  cestui  que 
use  and  her  husband  joined  in  the  sale  of  her  estate  ; 
the  wife  received  the  money,  and  she  and  her  husband 
begged  her  feoifee  to  convey  the  estate  to  the  purchaser, 
which  he  accordingly  did.  The  husband  died,  and  then 
the  wife  filed  a  bill  against  the  feoffee  for  a  breach  of 
trust.  The  cause  was  heard  in  the  Exchequer  Chamber, 
before  the  Chancellor  and  the  judges  of  both  benches, 
who  held,  that  the  sale  was  in  fact  the  sale  of  the  hus- 
band ;  that  the  receipt  of  the  money  by  the  wife  was 
immaterial,  and  the  sale  was  void;  that  the  trustee 
was  answerable  for  the  breach  of  trust;    and  as   the 

(/)  Musgrave  v.  Dashwood,  2  was    said    by  Murray,    Solicitor- 

\'ern.  45.  63.     See  2  Ves.  634.  General,  and    ag-reed  to  by  Lord 

ig)  See  3  Ves.  jun.  257;  Frewen  Hardwicke,  that  there  was  no  de- 

V.  Relfe,  2  Bro.  C.  C.  220.  cree  in   Baker  v.  Child,  in   Reg. 

(A)  Emery  X'.  Wase,  5  Ves.  jun.  Lib.,  but  it  was  referred  to  arbi- 

846.  tration ;  and  this  is  confirmed  by 

{i)  See    Davidson    v.   Gardner,  a  MS.   in   my   possession,  which 

MS.  post,  eh.  19.  states  the  reference  to  have  been 

[j )  See  Daniel  v.  Adams,  Ambl.  to  Mr.  Justice  Rawlinson  :  and  see 

495 ;  1  Eq.  Ca.  Abr.  62,  pi.  2,  side  Martin  v.  Mitchell,  2  Jac.  &  Walk, 

note,  which  corrects  iha  dictum  in  413. 

Baker  r.  Child,  2  Vern.   61.     It  (A)  7  E.  IV.  14,  b. 
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purchaser  knew  he  was  buying  a  married  woman's  estate, 
that  the  wife  might  recover  the  estate  from  him. 

15.  And  it  is  doubtful  whether  a  married  woman 
having  a  power  of  appointment  can  bind  herself  by  a 
contract  to  sell  the  property.  Sir  Thomas  Plumer 
thought  not,  because  with  a  married  woman  there  can 
be  no  binding  contract,  the  instrument  is  not  good  as 
an  agreement.  Her  disability  as  a  married  woman  is 
taken  away  if  she  pursue  her  power.  But  where  the 
instrument  is  not  executed  according  to  the  power,  it  is 
nothing  but  an  agreement  signed  by  a  married  woman, 
and  as  an  agreement  it  is  invalid.  But  this  opinion  was 
extrajudicial,  and  he  said  he  did  not  mean  to  give  a 
definitive  opinion  (l). 

16.  If,  however,  a  husband  agree  to  convey  his  wife's 
estate,  he  will,  according  to  some  cases,  be  compelled  to 
perform  the  agreement  in  specie  {m) ;  because  it  has 
been  said,  it  is  to  be  presumed  that  the  husband,  where 
he  covenants  that  his  wife  shall  levy  a  fine,  has  first 
gained  her  consent  for  that  purpose  (n) ;  but  this  does 
not  seem  to  be  the  true  ground,  for  although  the  wife 
swear  by  her  answer  that  she  never  assented  to  the 
agreement,  yet  the  husband  will  not  be  let  off  (o).  The 
principle  upon  which  the  Court  proceeds,  seems  to  be 
this,  that  if  a  person  undertakes  that  another  shall  do  a 
certain  act,  he  is  bound  to  procure  him  to  perform  it ; 
and,  therefore,  where  a  father  covenanted  that  his  son, 

(0  Martin  v.  Mitchell,  2  Jac.  Wheeler   v.  Newton,   Prec.  Clia, 

&  Walk.  413;  Daniel  r.  Adams,  16;    Haddon's    case,    Toth.  205; 

Anibl.  495 ;  scmble  in   favour  of  and  see  Griffin  v.  Taylor,  ih.  106, 

her  being  bound,  see  2  Sugd.  Pow.  edit.  1649. 

104;  and  sec /JOS?,  pi.  21.  {n)  Winter  v.    Devrciix,    3   P. 

(w)   Hall  r.  Hardy,  3  P.  Wms.  Wnis.  190,  n.  (B.) 

187;   Barrington  x\  Home,  2  E([.  0>)  Withers  j.  Pinchard,  7  Ves. 

Ca.  Abr.  17,  pi.  7  ;   Morris  x.  Ste-  jun.  47.3,  cited, 
phcnson,  7    Ves.  jun.   474.     Sec 
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who  was  then  under  age,  should  convey  lands  to  a  pur- 
chaser, he  was  decreed  to  procure  the  son  to  convey  on 
his  coming  of  age  (p),  (I). 

17.  There  have  been  instances  of  committing  the 
husband  to  the  Fleet,  until  the  wife  should  convey  the 
estate ;  but  if  he  should  make  it  appear,  that  he  could 
not  prevail  on  his  wife  to  join,  it  seems  that  he  must  of 
necessity  be  discharged,  upon  placing  the  vendee  in  the 
same  situation  as  if  the  agreement  had  never  been 
executed  (q). 

18.  In  a  late  case  (r)  Lord  Eldon  seemed  to  be  of 
opinion  that  if  this  alarming  doctrine  were  perfectly 
res  integra,  he  should  hesitate  before  he  would  hold  the 
husband  bound  to  procure  the  wife  to  join.  He  said, 
that  if  a  man  chooses  to  contract  for  the  estate  of  a 
married  woman,  he  knows  the  property  is  hers.  The 
purchaser  is  bound  to  regard  the  policy  of  the  law ;  and 
what  right  has  he  complain,  if  she  who,  according  to 
law,  cannot  part  with  her  property  but  by  her  own  free 
will,  takes  advantage  of  the  locus  poeyiitentice :  and  why 
is  he  not  to  take  his  chance  of  damages  against  the 
husband  ?  And  after  showing  the  absurdity  which  must 
arise  by  adhering  to  the  contrary  doctrine,  he  added, 

{p)  Anon.  2  Cha.  Ca.  53.  Ves.  jun.  846  ;  and  see  Sedgwick 

{q)  See  note  to  Hall  -v.  Hardy,  3  v.  Hargrave,  2  Ves,  57. 

P.  Wms.  187  ;  Ortread  v.  Round,  (r)  Emery  v.  Wase,  8  Ves.  jun. 

4  Vin.  Abr.   303,  pi.  4  ;    8   Ves.  505;  and  see  16  Ves.  jun.  367; 

jun,  510;  and  Emery  v.  Wase,  6  Howell  v.  George,  1  Madd.  1. 

(I)  And  it  is  no  plea  to  an  action  at  law  for  breach  of  the  agreement, 
to  say,  that  the  third  person  had  nothing  to  do  with  it,  or  no  estate  in 
it,  for  the  defendant  hath  undertaken  to  procure  it,  and  must  at  his 
peril.— Staughton  v.  Hawley,  M,  1  W,  and  M,  Rot.  662,  B,  R.  judg- 
ment in  H.  after.  MS.  A  question  has  been  raised,  whether  if  the 
husband  having  contracted  to  sell  his  wife's  estate  as  owner,  dies,  she 
may  enforce  the  contract  against  the  purchaser,  Humphreys  v.  Hollis, 
Jac.  73. 
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that  there  was  difficulty  enough  to  make  him  pause, 
before  he  should  follow  the  two  last  authorities  ;  and  he 
was  not  sure,  whether  it  was  not  proper  to  have  the 
judgment  of  the  House  of  Lords,  to  determine  which  of 
the  decisions  on  this  point  ought  to  bind  us. 

19.  And  it  now  seems  perfectly  clear,  that  this  juris- 
diction is  to  be  very  sparingly  exercised  (I),  and  that 
equity  will  eagerly  seize  on  any  reasonable  ground  as  a 
bar  to  the  aid  of  the  Court  (s).  Indeed  in  a  late  case  (t) 
in  the  Court  of  Common  Pleas,  where  an  action  was 
brought  on  a  covenant  by  a  husband,  that  he  and  his 
wife  would  levy  a  fine,  and  he  could  not  procure  her 
concurrence,  the  learned  Chief  Justice  said,  that  the 
covenant  upon  which  the  action  was  brought  was  such 
as  the  Court  of  Chancery  would  not  now  enforce  ;  and 
he  added,  that  nothing  could  be  more  absurd  than  to 
allow  a  married  woman  to  be  compelled  to  levy  a  fine, 
through  the  fear  of  her  husband  being  sued  and  thrown 
into  gaol,  when  the  general  principle  of  the  law  is,  that  a 
married  woman  shall  not  be  compelled  to  levy  a  fine. 
This  observation  of  Lord  Chief  Justice  Mansfield  must 
have  considerable  influence  on  this  subject,  although,  as 
we  have  seen,  it  is  not  settled  that  equity  will,  i7i  every 
case,  refuse  to  compel  the  husband  to  procure  his  wife's 
concurrence.  The  substitution  for  recoveries  act  (w), 
although  it  alters  the  mode  of  conveyance  by  a  married 
woman,  does  not  interfere  with  the  rule  in  equity  on  this 
head. 

(s)  See    Ortread    v.  Round,    4  Rep.  287  ;  and  see  Martin  v.  Mit- 

Vin.  Abr.  203,  pi.  4  ;    Emery  v.  cliell,  2  Jac.  &  Walk.  425. 
Wase,  uhi  sup.;  Daniel  r.  Adams,  («)  3  &4  Will.  4,  c  74,  s.  77, 

Ambl.  495.  post,  ch.  1 1 ,  s.  4. 

(t)    Davies    v.    .Jones,     1    New 

(I)  Upon  this  expression  Lord  Eldon  observed,  that  certainly  it  was 
very  satisfactory  to  be  informed,  that  it  is  and  it  is  not  to  be  done. 
8  Ves.jun.  516. 
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20.  An  agreement  by  a  married  woman  having  se- 
parate estate  for  the  purchase  of  property,  has  been 
enforced  against  the  seller,  upon  the  ground  that  she 
may  contract  as  if  she  were  a  feme  sole  for  the  pur- 
chase of  an  estate,  and  that  her  separate  property  will  be 
bound  by  the  contract  although  she  do  not  refer  to  it  {x) 

2 1 .  But  in  a  case  (j/)  before  Sir  John  Leach,  where  the 
contract  was  entered  into  by  a  married  woman  (living 
separately  from  her  husband,  and  having  a  separate 
estate  at  her  own  disposal  vested  in  trustees),  to  pur- 
chase a  real  estate,  the  contract  was  in  her  own  name, 
and  described  her  as  the  wife  of  J.  Piatt,  living  separate 
from  her  husband,  and  having  a  separate  estate  vested 
in  trustees  for  her  sole  and  separate  use.  A  deposit  was 
paid,  and  possession  delivered  to  a  servant  of  the  lady's, 
but  she  by  her  answer  denied  that  she  had  authorised 
possession  to  be  taken,  or  had  exercised  acts  of  owner- 
shijD.  The  bill  was  filed  against  the  lady  and  her  hus- 
band, and  her  trustees,  and  prayed  that  her  personal 
estate  might  be  declared  liable  to  make  good  the  pur- 
chase-money. The  answer  raised  the  point  of  liability. 
The  title  was  referred  to  the  Master  without  prejudice 
to  the  question  of  liability.  An  action  had  been  brought 
for  the  recovery  of  the  deposit  in  the  name  of  the  hus- 
band, and  Sir  John  Leach,  although  the  Master  reported 
in  favour  of  the  title,  dismissed  the  bill  without  costs,  on 
the  ground  that  a  married  woman  could  not  by  a  general 
engagement  bind  specifically  her  separate  estate,  although 
she  could  by  an  informal  instrument,  as  a  bond  or  note. 

22.  An  agreement  by  a  lunatic  cannot  of  course  be 
carried  into  a  specific  execution ;  but  the  change  of  the 
condition  of  a  person  entering  into  an  agreement  by 
becoming  lunatic,  will  not  alter  the  right  of  the  parties  ; 

(.r)  Dowling  v.  Maguire,  1  Rep.  (y)    Chester    v.    Piatt,     Rolls, 

t.  Plunket,  1.  Reg.  Lib.  A.  1829,  p.  1770;  see 

pi.  15,  supra. 
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which  will  be  the  same  as  before,  provided  they  can 
come  at  the  remedy.  As  if  the  legal  estate  is  vested  in 
trustees,  a  court  of  equity  will  decree  a  specific  per- 
formance ;  and  the  act  of  God  will  not  change  the  right 
of  the  parties  ;  but  where  the  legal  estate  was  vested  in 
the  lunatic  himself,  that  would  formerly  have  prevented 
the  remedy  in  equity,  and  left  it  at  law  {z) ;  unless  the 
purchaser  was  satisfied  with  the  enjoyment  of  the  estate 
which  a  decree  would  give  him,  and  chose  to  encounter 
the  inconvenience  of  leaving  the  legal  estate  outstand- 
ing in  the  lunatic,  in  which  case  a  specific  performance 
would  have  been  decreed  in  his  favour  (a).  But  this 
anomaly  is  now  removed  by  the  1  Will.  4,  c.  65  (b),  which 
provides,  that  where  any  person  has  contracted  to  sell 
an  estate,  and  afterwards  becomes  lunatic,  and  a  specific 
performance  of  such  contract,  either  wholly  or  so  far  as 
the  same  remains  to  be  performed,  has  been  decreed 
either  before  or  after  such  lunacy,  it  shall  be  lawful 
for  the  committee,  by  the  direction  of  the  Lord  Chan- 
cellor, to  convey  in  pursuance  of  such  decree,  and  the 
purchase-money,  or  so  much  as  remains  unpaid,  is  to  be 
paid  to  the  committee. 

23.  If  trustees,  under  a  power  of  sale,  make  a  legal 
contract  for  sale  of  the  estate,  the  contract  binds  the 
estate  ;  and  though,  by  the  deaths  of  parties,  the  power 
should  be  extinguished,  yet  the  contract  must  be  exe- 
cuted by  those  who  have  got  an  interest  by  the  extin- 
guishment of  the  power  (c). 

24.  If  an  infant  enter  into  a  contract  for  the  sale  or 
purchase  of  an  estate,  he  cannot  enforce  it  in  equity, 
for  the  remedy  is  not  mutual  (d). 

{z)  Owen  V.  Davies,  1  Ves.  82.  jun.    292;    and    sec    Shannon    v. 

(a)  Hall  r.  Warren,  9  Ves.  jun.  Bradstreet,  1  Scho.  &  Lef.  52. 

605.  (rf)  Flight  I'.  Bolland,  4  Russ. 

(i)  Sec.  7.  298, 
(c)  Mortlock  r.  Buller,  1 0  Ves. 
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25.  But  although  an  infant  cannot  be  compelled  to 
complete  a  contract  for  the  purchase  of  a  property,  yet 
if  he  contract  for  an  estate,  and  pay  a  deposit,  he 
cannot  in  the  absence  of  fraud  recover  it  back  because 
he  declines  to  complete  the  purchase.  But  if  he  could 
show  that  fraud  had  been  practised  ,upon  him,  it  would 
be  otherwise  (e).  ...         .  .  ,        ^ 

26.  Secondly,  We  are  to  consider  the  rules  by  which 
equity  is  guided  in  granting  a  specific  performance,  with 
reference  to  the  agreement  itself. 

27.  We  shall,  in  the  subsequent  chapters  of  this 
treatise,  have  occasion  to  consider  rather  at  large  in 
what  cases  equity  will  or  will  not  enforce  a  specific  per- 
formance of  an  agreement  for  sale  of  an  estate  ;  and  it 
will  in  this  place,  therefore,  be  sufiicient  to  state  the 
general  rules  by  which  equity  is  guided  in  compelling 
the  specific  performance  of  agreements.  , ^^ 

28.  The  original  foundation  of  these  decrees  was 
simply  tliis,  that  damages  at  law  would  not  give  the 
party  the  compensation  to  which  he  was  entitled ;  that 
is,  would  not  put  him  in  a  situation  as  beneficial  to 
him  as  if  the  agreement  were  specifically  performed. 
On  this  ground  the  Court,  in  a  variety  of  cases,  has 
refused  to  interfere,  where  from  the  nature  of  the  case 
the  damages  must  necessarily  be  commensurate  to  the 
injury  sustained  (/),  as,  for  instance,  in  agreements  for 
the  purchase  of  stock,  it  being  the  same  thing  to  the 
party,  where  or  from  whom  the  stock  is  purchased, 
provided  he  receives  the  money  that  will  purchase  it ; 
and  the  Court  never  gives  relief  where  the  act  is  im- 

(e)  Wilson  V.  Keane,  Peake's  2  Bro.  C.  Ca.  841  ;  Flint  v. 
Add.  Cas.  196.  Brandon,  8  Ves.  jun.  363  ;   Mitf. 

(/)     Errington    v.    Annesley,       PI.  109. 
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possible  to  be  done,  but  leaves  the  party  to  his  remedy 
at  law  {(f).  But  the  sale  of  an  annuity  payable  out  of 
dividends  of  a  particular  stock  {h),  or  of  the  right  to  a 
dividend  upon  a  bankrupt's  estate  (i),  or  even  a  contract 
for  stock  where  the  object  is  to  obtain  delivery  of  cer- 
tificates which  confer  the  legal  title  to  it  (A),  may  1)6 
enforced  in  equity.  These  cases  show  what  were  the 
grounds  on  which  courts  of  equity  first  interfered,  but 
they  have  constantly  held  that  the  party  who  comes 
into  equity  for  a  specific  performance,  must  come  with 
perfect  propriety  of  conduct,  otherwise  they  will  leave 
him  to  his  remedy  at  law  (/). 

29.  The  decreeing  a  specific  performance  is  a  matter 
of  discretion,  but  it  is  not  an  arbitrary,  capricious  dis- 
cretion ;  it  must  be  regulated  upon  grounds  that  will 
make  it  judicial  {m),  and  the  period  at  which  the  Court 
is  to  examine  the  agreement  between  the  parties,  is  the 
time  when  they  contracted  {n) .  And  undoubtedly  every 
agreement,  of  which  there  should  be  a  specific  execution, 
ought  to  be  in  writing,  certain,  and  fair  in  ail  its  parts, 
and  for  adequate  consideration  (o).  The  Court  will 
never  decree  a  specific  performance,  unless  the  case  of 

{fj)    Green  v.   Sinltli,     1    Atk.  (?»)    Per    Lord    Eldon,    see    7 

572.  Ves.  jiin.  35  ;  and  see  1  Atk.  1  S3  ; 

{h)  Withy  V.  Cottle,   1  Sim.  &  4  Burr.  2539  ;   Davis  v.  Symonds, 

Stii.  174,  afiinned  upon  the  lioar-  1  Cox,  402. 

ing;   1  Turn.  78.  {n)  Revell  v.  Hussey,  2  Ball  iV 

ii)  Adderley  r.   Dixon,    1    Sim.  Beat.  288;  Ellard  v.  Lord  Llandaft', 

&  Stu.  607.  1  Ball  &  Beat.  241. 

{k)    Dolorot    V.    Rothschild,    1  (o)    Per  Lord   Ilardwicke,    see 

Sim.  &  Stu.  590.  1  Ves.  279 ;  and  see  3  Atk.  386  : 

(J)  Harnett  v.  Yielding,  2  Scho.  Ellard  v.  Lord  Llandaff,  1  Ball  & 

&  Lef.   553.     [misprinted  in  the  Beatty,  241  ;   Martin  r.  Mitchell, 

book]  per   Lord    Uedosdale ;    and  2  .lac.    and  Walk.    413;  Stanley 

see  Cadman  v.   Horner,    18  Ves.  v.    Robinson,     1     Russ.    &    My), 

jun.  10.  .''>27. 
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the  plaintiif  is  perfectly  clear  from  circumvention  and 
deceit  (])). 

30.  Therefore  (q)  where  the  purchaser  was  plaintiff^ 
and  was  the  seller's  agent,  a  specific  performance  was 
refused,  because  he  had  represented  to  the  seller  that  the 
houses  had  been  injured  by  a  flood,  and  would  require 
between  40/.  and  50/.  to  repair  them,  whereas  40^. 
would  have  repaired  the  damage.  He  was  considered  to 
have  been  guilty  of  a  degree  of  misrepresentation  ope- 
rating to  a  certain  though  a  small  extent,  and  that  mis- 
representation disqualified  him  from  calling  for  the  aid 
of  a  court  of  equity,  where  he  must  come,  as  it  is  said, 
with  clean  hands.  He  must,  to  entitle  him  to  relief, 
be  liable  to  no  imputation  in  the  transaction.  And  in  a 
later  case  (y),  the  Court  observed,  that  there  was  no 
case  where  the  Court  had,  when  misrepresentation  was 
the  ground  of  a  contract,  decreed  the  specific  perform- 
ance of  it,  and  nothing  would  be  more  dangerous  than 
to  entertain  such  a  jurisdiction.  The  principle  upon 
which  performance  of  an  agreement  is  compelled  re- 
quires that  it  must  be  clear  of  the  imputation  of  any 
deception.  The  conduct  of  the  person  seeking  it  must 
be  free  from  all  blame ;  misrepresentation,  even  as  to  a 
small  part  only,  prevents  him  from  applying  to  equity 
for  relief.  He  must  come  with  perfect  propriety  of  con- 
duct ;  if  he  does  not,  that  alone  is  a  sufficient  answer 
to  him. 

And  accordingly,  where  a  person  for  whose  life  the 
property  was  held,  was  described  to  be  a  very  healthy 
gentleman,  and  in  an  another  passage,  a  healthy  gen- 
tleman, and  the  sellers  had,  shortly  before  the  sale, 
insured  the  life  at  a  sum  exceeding  the  highest  rate 

(p)  See  1  Cox,  407.  (r)  Lord  Clermont  f.  Tasburgh, 

Iq)  Cadman  r.  Horner,  18  Ves.      1  Jac.  &  Walk,  112. 
jun.  10. 
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charged  for  a  healthy  hfe  of  the  same  age,  the  bill  of 
the  sellers  for  a  specific  performance  was  dismissed  with 
costs  (s). 

But,  as  we  have  seen,  general  statements  by  a  seller 
may  not  amount  to  a  misrepresentation — as  in  the  case 
before  quoted,  where  the  fine  for  renewal  was  stated  to 
be  a  small  one,  and  that  the  estate  w^as  nearly  equal 
to  freehold,  and  those  representations  were  considered 
to  be  indefinite.  Such  representations  ought  to  put  a 
purchaser  upon  inquiry.  But  if  the  seller  knew  that 
a  larger  fine  would  be  required,  and  that  the  purchaser 
entertained  a  different  idea  of  the  fine,  that  would  be  a 
ground  for  rescinding  the  contract.  Where  the  pur- 
chaser wished  to  ascertain  the  fine,  and  ofi'ered  1 50  /. 
towards  it,  if  the  seller  would  pay  the  remainder,  which 
he  refused  to  do,  the  Court  said  that  they  could  not  put 
the  purchaser  in  the  situation  in  which  he  would  have 
been,  if  the  150/.  had  been  accepted.  That  circum- 
stance (the  refusal  to  pay  beyond  the  150/.)  ought  to 
have  put  him  upon  inquiry,  and  he  did  not  bring  him- 
self within  any  rule  to  avoid  the  contract ;  and  if  he  had, 
he  could  only  have  rescinded  the  contract  (t). 

31.  A  court  of  equity  does  not  afi^ect  to  weigh  the 
actual  value,  nor  to  insist  upon  an  equivalent  in  con- 
tracts, where  each  party  has  equal  competence.  Wlien 
undue  advantage  is  taken,  it  will  not  enforce  the  con- 
tract ;  but  it  cannot  listen  to  one  party,  saying,  that 
another  man  would  have  given  him  more  money  or 
better  terms  than  he  agreed  to  take.  It  may  be  an 
improvident  contract ;  but  improvidence  or  inadequacy 
do  not  determine  a  court  of  equity  against  decreeing 
specific  performance  (?/). 

(s)  Broaley  v.  Collins,  Yon.  317.  2  Cox,  363. 

(/)  Fenton  v.  Drowno,    14  Vos.  {n)  Sullivan    ?".  Jacob,    1  IMoll. 

jiin.   144.     See  Lowndes  r.  Lane,      411 ;  per  Wnn,  L.C. 
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32.  Equity  will  not  decree  a  specific  performance  of 
an  agreement  made  in  a  state  of  intoxication^  although 
the  party  was  not  drawn  in  to  drink  by  the  plaintiff ; 
nor  will  it  decree  the  agreement  to  be  delivered  up ;  but 
will  leave  the  parties  to  their  remedy  at  law  {v).. 

33.  If  it  be  stipulated  in  a  contract,  that  immediate 
possession  shall  be  given  to  the  purchaser,  which  is 
done,  but  in  consequence  of  disputes  as  to  the  title, 
the  seller  afterwards  turn  the  purchaser  out  of  pos- 
session, he  abandons  his  right  to  a  specific  perform- 
ance  {w).  .;.  ,  .  .,    ,      .    , 

34.  A  court  of  equity  frequently  decrees  a  specific 
performance  where  the  action  at  law  has  been  lost  by 
the  default  of  the  very  party  seeking  the  specific  per- 
formance, if  it  be  notwithstanding  conscientious  that  that 
agreement  should  be  performed,  as  in  cases  where  the 
terms  of  the  agreement  have  not  been  strictly  per- 
formed on  the  part  of  the  person  seeking  specific  per- 
formance ;  and  to  sustain  an  action  at  law,  performance 
must  be  averred  according  to  the  very  terms  of  the  con- 
tract. Nothing  but  specific  execution  of  the  contract, 
so  far  as  it  can  be  executed,  will  do  justice  in  such  a 
case  (<^'). 

35.  Although  damages  may  be  recovered  at  law,  yet 
equity  is  not  therefore  obliged  to  decree  a  specific  per- 
formance ;  but  the  Court  will  judge  on  the  whole  cir- 
cumstances of  the  case,  whether  it  be  such  an  agreement 
as  ought  to  be  carried  into  effect;  for  a  jury,  upon 
inquiry,  may  find  very  small  damages,  and  then  it  would 
be  very  hard  to  carry  such  an  agreement  into  execution 
in  equity,  when  it  would  be  greatly  to  the  prejudice  of 

(v)  Cragg  V.  Holme,    18  Ves.  Mcr.  124. 

jnn.  14,  cited.     Sec  Say  v.  Bar-  (re)  Davis  v.  Hone,  2  Scho.  & 

Avick,  1  Ves.  &  Bea.  95.  Lef.    341.   748.     See   Lennon  v. 

(ro)   Knatchbull    v.  Grueber,   3  Napper,  ibid.  684. 
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the  party  against  whom  it  should  be  decreed  to  be 
executed  (?/).  '    '*     ^ 

.  36.  In  a  case  where  a  man  was  entitled  to  a  small 
estate  under  his  father's  will,  given  oh  condition  that  if 
he  should  sell  it  in  twenty-five  years,  half  the  purchase- 
inoi^ey  should  go  to  his  brother ;  he  agi'eed,  in  writing, 
to  sell  it/ iand  afterwards  refused  to  carry  the  sale  into 
execution,  pretending  to  have  been  intoxicated  at  the 
time.  A  bill  was  brought  against  him  to  compel  a 
specific  performance ;  and  Lord  Hardmcke  held,  that 
without  the  other  circumstance,  the  hardship  alone  of 
losing  half  the  purchase-money,  if  carried  into  execution, 
was  sufficient  to  determine  the  discretion  of  the  Court 
not  to  interfere,  but  leave  them  to  law  {z). 

1^7^.  Nor  will  equity  interpose,  if  the  party  who  is  called 
upon  to  do  the  act  is  not  lawfully  competent  to  do  it ; 
for  that,  amongst  other  inconveniences,  would  expose 
him  to  a  new  action  for  damages  {a). 

38.  But  although  a  covenant  ought  not  to  be  performed 
literally,  yet  equity  will  execute  it  according  to  a  con- 
scientious modification  of  it,  to  do  justice  as  far  as  cir- 
cumstances will  permit  (b), 

39.  Prima  facie,  a  man  who  agrees  to  take  an  under- 
lease must  know  that  he  is  bound  by  all  the  covenants 
contained  in  the  original  lease,  and  therefore,  such  a 
purchaser  cannot  object  to  usual  covenants.  And  as  it 
is  his  duty  to  inform  himself  of  the  covenants  contained 
in  the  original  lease,  if  he  enters  and  takes  possession  of 

(y)  Per  Lord  Hardwicke,  MS.  Beatty,  283;  Howell  v.  George 
Sec    Pope   V.   Harris,    Lofft,  791,       1  Madd.  1. 

cited*    M-liitc's    c,a^o,  ,3 ,;:? wans t.  («)    Harnett     v.    Yielding     2 

108, n.'"''"'      ■'  ■'"  Scho.  &  Lef.  554  ;  Ellard  1-.  Lord 

Llandaff,    I    Ball  &  Beatty,   '241 
(z)  Fain  v.  Brown,  2  Ves.  307,      Sec  post,  p.  347. 
cited;     Costigan    v.    Hastier,    2  (6)  Davis  t\  Hone,  2  Scho,  & 

Scho.  &  Lef.  160.     See  2  Ball  &      Lef.  348. 
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the  property,  he  may  he  hound  hy  even  unusual  cove- 
nants. And  if  the  deeds  are  brought  to  his  sohcitor  for 
inspection  before  the  contract,  who  does,  or  might  in- 
spect them,  he  will  be  considered  to  have  purchased 
with  notice  of  the  covenants  (c).  But  although  a  man 
knows  that  the  seller  is  only  a  lessee,  yet  if  the  agreement 
contains  stipulations,  the  purchaser  may  rely  vipon  them, 
because  such  an  agreement  amounts  to  a  representation 
that  the  seller  is  not  prevented  from  granting  such 
terms,  and  if  they  are  contrary  to  the  covenants  in  the 
original  lease,  the  purchaser  is  not  bound  {d).  So  if 
the  purchaser  state  the  object  which  he  has  in  purchas- 
ing, and  the  seller  is  silent  as  to  a  covenant  in  the  lease 
prohibiting  that  object,  his  silence  would  be  equivalent 
to  a  representation  that  there  was  no  such  prohibitory 
covenant;  and  it  is  unimportant  that  the  seller  was 
not  aware  of  the  extent  or  operation  of  the  covenant  {e). 

40.  Sujypressio  veri,  as  well  as  siiggestlo  falsi,  is  a 
ground  to  rescind  an  agreement,  or  at  least  not  to  carry 
it  into  execution  ( /),  and  even  an  industrious  conceal- 
ment, during  a  treaty,  of  the  necessary  repair  of  a  wall 
to  protect  the  estate  from  a  river,  which  was  a  con- 
siderable outgoing,  has  been  deemed  a  sufficient  ground 
to  withhold  the  aid  of  equity  fi'om  a  vendor  {g). 

41.  So  where  there  is  a  mistake  between  the  parties 
as  to  what  was  sold,  the  Court  will  not  interfere  in 
favour  of  either  party  {h).     And  if  a  man,  being  em- 

(c)  Cesser  v.  Colling-e,  3  Myl.  Hopkins,  2  Atk.  371 ;  Young  v. 
&Kee,  283;  Flight  r.  Barton,  z"^.  Clerk,  Free.  Cha.  138;  1  Trea. 
282  ;  Propert  v.  Parker,  ib.  280.        Eq.  ch.  ii.  s.  8  ;   1  Ball  &  Beatty, 

(d)  Van  V.  Corpe,  3  Myl.  &  241;  Lord  Clermont  u.  Tasburgh, 
Kee.  269.  1  Jac.  &  Walk.  112. 

(e)  Flight  V.  Barton,  3  Myl.  &  {g)  Shirley  v.  Stratton,  1  Bro. 
Kee.  282.                                               C.    C.   410.      See  Small   x.  At- 

{f)  See  Buxton   v.  Cooper,  3      wood,  Younge's  Rep. 
Aik.  383;  S.C.MS.;  Howard  r.  (A)    See    1    Ves.  jun.  211;    6 
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ployed  to  bid  for  an  estate  to  prevent  its  being  sold  at 
an  undervalue,  by  mistake  buy  another  estate  Ijelong- 
ing  to  another  person  previously  put  up  on  the  same 
day  and  place,  by  the  same  auctioneer,  the  Court  will 
not  compel  him  to  complete  the  purchase,  but  will  leave 
the  seller  to  his  action  for  damages  (i). 

42.  Even  mere  surprise  on  third  persons  at  a  sale  by 
auction,  has  been  deemed  sufficient  to  prevent  the  Court 
from  assisting  a  purchaser,  as  where  the  known  agent 
of  the  seller  bid  for  the  estate  on  behalf  of  the  pur- 
chaser, and  other  persons  present  thinking  he  was 
bidding  as  a  puffer  on  the  part  of  the  vendor  were  de- 
terred from  bidding  (A) .  So,  in  a  recent  case,  where  a 
purchaser,  pre\-iously  to  the  sale  by  auction,  told  the 
vendor  that  he  would  have  nothing  to  do  with  the  estate, 
but  afterwards  went  to  the  sale,  where  he  loas  considered 
hi/  the  company  as  a  puffer  (I),  and  bid  8,000/.  for  the 
estate,  which  was  knocked  down  to  him  at  that  sum  fi'om 
the  misapprehension  of  the  person  appointed  to  bid  for 
the  vendor,  w4io  ought  to  have  l)id  9,000  /.,  and  the  mis- 
take was  instantly  explained,  a  specific  performance  was 
refused  (/). 

43.  If  the  contract  be  founded  on  fraudulent  mis- 
representations, such  as  would  in  a  court  of  law  be 
sufficient  to  support  an  action  on  the  case,  it  may  in  a 

Ves.  jun.  339 ;   1 3  Ves.  jun.  427  ;  C.  C.  326.     See  6  Ves.  jun.  338 ; 

Hijrginson    r.    Clowes,    15    Ves.  10  Ves.  jun.  305.  313.  398 ;  and 

jun.   156;    Clowes   u,  Higginson,  see  Willan  r.  Willan,  16  Ves.  jun. 

1    Ves.  &  Bca.  524;   Harnett  v.  72;  Magrane  w.  Archbold,  1  Dow, 

Yielding,  2  Sclio.  &  Lef.  554.  107. 

(0   Malins  v.  Freeman,  2  Kec.  (I)  Mason  u.  Armitage,  13  Ves. 

25.  jun.  25.     See  Hill  v.  Buckley,  17 

{k)  Twining  v.  Morris,  2  Bro.  V^es.  jun.  394. 


(I)  Tliis  is  stated  in  the  judgment,  but  qa.  whether  it  appeared  in 
evidence. 
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court  of  equity  be  rescinded.  Now  the  fraud  may  con- 
sist in  the  misrepresentation  of  a  fact  material  to  the 
contract,  where  the  truth  of  that  is  known  to  the  one 
partyji  and  unknown  to  the  other,  and  the  misrepresen- 
tation is  intentionally  made  with  a  Tiew  of  procuring  a 
more  advantageous  contract  than  the  real  facts,  if  truly 
stated,  would  have  warranted  ;  and  in  such  a  case  equity 
would  rescind  the  contract  (m)ir'^'!^  tfri  (ffy'  ,'ir" 
m44.  If  an  agent,  employed  to  sell  an  estate,  sells  it  in 
a  imannesr  not  authorised  by  the  authority  given  to  him, 
a  specific  performance  will  not  be  decreed  against  the 
principal,  although  the  estate  be  sold  for  a  greater  price 
than  he  required  for  it  (n).  At  least,  it  is  clearly 
settled,  that  if  an  agent  is  empowered  to  sell  an  estate 
by  public  auction,  a  sale  by  private  contract  is  not 
withm  his  authority.  For  although  the  owner  may  have 
fixed  the  price,  yet  the  estate  might  have  sold  for  more 
at  a  public  auction.  But  if  an  agent  is  directed  to  sell 
an  estate  by  private  contract,  and  he  dispose  of  it  by 
public  auction  for  a  larger  sum  than  the  principal 
required,  it  still  seems  open  to  contend  that  the  pur- 
chase!?! ma,y  enforce  a  specific  performance  of  the  con- 
tract, unless  some  particular  reason  should  occur  to 
induce  the  Court  to  refuse  its  aid. 

45.  In  Mortlock  v.  BuUer  (o).  Lord  Eldon  said  he 
should  hesitate  long  before  he  should  state  as  a  clear 
proposition,  that  where  the  title  to  a  specific  performance 
is  founded  in  a  gross  breach  of  trust  by  an  agent  to  his 
principal,  a  court  of  equity  would  assist  the  plaintiff  in 

(m)  Lovell  i\  Hicks,  2  You.  &  {o)  10  Ves.  jun,  292;  and  see 

Coll.  46  ;  vide  infra,  s.  4.  the  close  of  the  judgment,   Ord. 

(«)    Daniel    v.    Adams,    Ambl.  xu  Noel,    5  Madd.  438  ;    Bridg'er 

495;    et  xldc  a  dictum  by  Lord  v.    Rice,    1    Jac.    &    Walk.     74; 

Eldon    in    Coles    v.    Trecothick,  Turner    &     Harvey,    Jac.     169; 

1  Smith's  Rep.  247.  Neale  v.  xMackenzic,  1  Kee.  474. 
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tlie  purpose  of  availing  himself  of  that  breach  of  trust ; 
and  whether  the  principle  would  not  authorise  the  Court 
tOi  leave  him  to  law,  and  not  to  let  him  come  for  a  re- 
medy beyond  that.  Tliere  were,  he  added,  dicta  enough 
well  to  authorise  that,  /iji//  ihiun  /.{hiii»»jijf 

46.  And  where  trustees  for  sale  of  an  estate  enter 
into  a  contract,  w^hich  would  be  deemed  a  breach  of 
trust,  equity  wall  not  only  refuse  to  interfere  in  favour 
of  the  purchaser,  but  will  even  at  the  suit  of  the  cestn'is 
qiiei  trust  restrain  the  trustees  from  executing  the  con- 
tract, and  the  purchaser  will  be  left  to  his  remedy  at 

law  [j)).        ;•;:.   i. 

47.  Where  a  power  of  sale  is  given  to  trustees,  al- 
though to  be  executed  at  the  request  of  the  tenant  for 
life,  it  is  discretionary  in  them  whether  they  will  exercise 
the  power,  and  therefore  if  they  think  it  disadvantageous 
to  their  cestuis  que  trust,  they  cannot  be  compelled  to 
adopt  a  contract  entered  into  by  the  tenant  for  hfe  for 
sale  of  the  estate  {q). 

48.  If  a  person,  entitled  in  default  of  execution  of  a 
power  of  sale,  contract  to  sell  the  estate,  not  as  owner, 
but  merely  as  the  agent  of  the  trustees,  and  the  contract 
could  not,  under  the  circumstances,  have  been  carried 
into  execution  against  the  trustees,  it  will  not  be  en- 
forced against  the  agent,  although  he  himself  become 
entitled  to  the  estate  before  the  decree  (r),  (I). 

(;;)    Mortlock    r.    Duller,     10  (y)  Thomas  v.  Dcriny,    1    Kec. 

Vcs.  jun. '292.     See  Hill  v.  Buck-  729  ;  vide  si/y;m,  ch. '2. 
ley,  17  Vcs.  jun.  394;  Bridger  r.  (;•)  Mortlock  i.  Bullcr,   10  V'cs. 

Rice,  1  Jac.  &  Walk.  74.  jun.  292. 


(I)  From  the  papers  in  this  cause,  it  seems  that  Mr,  Duller  treated 
with  Mr.  Mortlock  as  tlie  owner  of  the  estate,  and  this  appeared  from 
the  receipt  for  tlic  purchase-money,  where  the  estate  was  called,  "  the 
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49.  Where  a  person  takes  upon  himself  to  contract 
for  the  sale  of  an  estate,  and  is  not  absolute  owner  of  it, 
nor  has  it  in  his  power  by  the  ordinary  course  of  law  or 
equity  to  make  himself  so ;  though  the  owner  offer  to 
make  the  seller  a  title,  yet  equity  will  not  force  the  buyer 
to  take  it,  for  every  seller  ought  to  be  a  bond  fide  con- 
tractor {s) :  and  it  would  lead  to  infinite  mischief  if 
one  man  were  permitted  to  speculate  upon  the  sale  of 
another's  estate.  Besides,  the  remedy  is  not  mutual, 
which  perhaps  is  of  itself  a  sufficient  objection  in  a  case 
of  this  nature.  In  Armiger  v.  Clarke  {t),  a  tenant  for 
life  contracted  to  sell  the  inheritance ;  after  his  death, 
his  son,  who  was  entitled  to  the  estate  in  remainder,  and 
was  not  bound  by  his  father's  covenant,  brought  a  bill 
for  a  specific  performance  against  the  purchaser,  and  it 
was  dismissed  chiefly  upon  this  principle,  that  the 
remedy  was  not  mutual.  And  in  Noelf.  Hoy  {u),  it  was 
said,  that  if  A  sells  5's  estate,  although  B  is  willing  to 
confirm  the  contract,  A  cannot  enforce  it :  there  is  no 
mutuality.  So  an  infant  cannot  specifically  enforce  a 
contract  by  himself  for  sale,  because  there  is  no  mu- 

(5)  Tendring  v.  London,  2  Eq.  contract  by  procuring  a  title   be- 

Ca.  Abr,  680,  pi.  9.     See  10  Ves.  fore   the   report.     See    Bryan    v. 

jim.   315;   and   1   Jac.    &  Walk.  Lewis,  1  Mood.  &  Ry.  386. 

421  ;  and  querij,  whether  there  is  (0  Bunb.  Ill  ;  see ;;<:«?,  ch.  7  ; 

any  case,  in  which  a  man,  knoAv-  Hamilton  v.  Grant,  3  Dow,  33. 

ing  himself  not  to  have  any  title,  («)  V.C.  23  Feb.  1820,  MS. 
has  been  allowed   to   enforce  the 


property  of  John  Buller,  Esq.,"  and  Mr.  Mortlock  had  not  any  know- 
ledge whatever  that  the  estate  was  in  settlement.  See  Lawrenson  v. 
Butler,  1  Sch.  &  Lef.  13. 

Since  this  note  was  written,  an  action  brought  by  Mr.  Mortlock 
against  Mr.  Buller,  for  breach  of  contract,  came  on  for  trial,  when  it 
was  compromised  on  terms  very  advantageous  to  the  plaintiff.  See 
2  Ball  &  Beatty,  60 ;  and  see  2  Dow,  518. 
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tuality  (x).  But  in  Williams  v.  Carter  (7/),  the  estate 
was  sold,  and  it  was  afterwards  discovered  that  it  was 
bound  by  marriage  articles,  which  it  was  decided  in  a 
suit  instituted  for  the  purpose,  authorised  the  introduc- 
tion of  a  power  of  sale  in  the  trustees,  and  thereupon 
a  bill  was  filed  l)y  them  and  the  seller  for  a  specific  per- 
formance. The  Vice-Chancellor  overruled  the  objec- 
tion, that  there  was  no  mutuality  in  the  agreement,  and 
decreed  a  specific  performance. 

50.  And  on  the  other  hand,  where  a  bond  fide  vendor 
has  not  a  title  to  the  estate,  the  Court  will  leave  the 
purchaser  to  his  remedy  upon  the  articles  at  law  (z), 
where  in  most  cases  he  would  obtain  nominal  damages 
only  (a).  But  where  the  purchaser  is  willing  to  take  the 
title,  such  as  it  is,  it  is  apprehended  that  he  may  do 
so  (b). 

5 1 .  But  where  a  tenant  for  life  with  a  power  of  sale, 
first  settling  other  estates  of  equal  or  better  value,  sold 
the  estate  under  an  apprehension  that  he  had  power  to 
convey  the  fee,  the  Court  refused  to  compel  him  to  settle 
another  estate,  in  order  to  enable  him  to  complete  his 
contract  (c). 

52.  To  enable  the  Court  to  decree  a  specific  perform- 
ance against  a  vendor,  it  is  not,  however,  necessary  that 
he  should  have  the  legal  estate ;  for  if  he  has  an  equi- 
table title,  a  performance  in  specie  will  be  decreed  (d), 

(x)  Flight  V.  BoUand,  4  lluss.  Pull.  167.    See  Brig's  case,  Palm. 

298.  364.      Videposi. 

(y)  MS.  V.C.  18-21.  (i)  See  Harnett  v.  Yielding,  2 

(z)  Crop  V.  Norton,  2  Atk.  74 ;  Sclio.    &    Lef.    549;    and    post, 

9   Mod.   233;    Cornwall    v.   Wil-  ch.  10. 

lianis,  Colics,  P.  C.  390;    Benet  (c)  Howell  v.  George,  1  Madd.  1. 

College    V.  Carey,    3    Bro.  C.  C.  {d)  Crop  v.  Norton,  2  Atk.  74. 

390.  Sec  Costigan  r.  Hastier,  2  Schoi 

(«)    Fleaurcau    v.  Thornhill,  2  &  Lcf.  1()0. 
Blackst.  1078;  and  see  3  Bos.  & 
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and  he  must  obtain  the  concurrence  of  the  persons 
seised  of  the  legal  estate.  ,jjj.{t  .)jj5j^.,  .^^ft  .^ol  -^  .1  -yAi-A  (^ 
,,;53.  Although,  as  we  have  seen,,  ^  Vjendor  cannot 
demand  the  aid  of  equity,  unless  he  is  a  bond  fide  con- 
tractor, yet  the  circumstance  that  the  purchaser  is  a 
nominal  contractor,  and  purchases  in  trust  for  another 
person,  is  immaterial ;  for  it  happens,  in  a  vast  propor- 
tion of  cases,  that  the  contract  is  entered  into  in  the 
name  of  a  trustee  (e),  and  the  mere  fact  of  a  quarrel 
having  taken  place  between  the  vendor  and  tlie  real  pur- 
chaser, totally  unconnected  with  the  subject  of  the  con- 
tract (/),  or  even  a  bare  refusal  by  the  vendor  to  deal 
with  the  real  contractor  {(/),  is  not  a  sufficient  ground  to 
refuse  a  performance  in  specie  of  the  agreement."*  ' '"I" " 
,54.  But  if  a  person  apply  to  purchase  an  estate,  and 
the  vendor  expressly  refuse  to  treat  with  him,  unless  the 
money  is  paid  down,  which  he  is  unable  to  do,  but  pro- 
cures some  other  person  to  purchase  the  estate  on  his 
account,  it  seems  clear,  that  at  least  the  time  appointed 
for  payment  of  the  money  will  be  deemed  of  the  very 
essence  of  the  contract  (h)  (I).  So  if  a  person  apply  to 
purchase  an    state  on  behalf  of  A,  for  whom  thei vendor 

(e)  Hall  X'.  Warren,  9  Ves.  jim.  on   short   notes  of  cases ;    see   1 

60.5.  Bro.  C.  C.  95,  n.     See  O'Herlihy 

(/)  S.  C.  V.  Hedges,  1  Schoales  &  Lefroy's 

(g)    Lord    Irnliam    v.  Child,   1  Hep.  123;  but  note,  that  case  was 

Bro.  C.C.  92.  between  landlord  cmd  tenant ;  and 

(h)    Popham    v.    Eyre,     LofFt,  see  Featherstonhaugh  v.  Fenwick, 

786.     Mr.  Brown's  note   of  this  17  Ves.  jun.  298.                ...: 
case  evinces  the  danger  of  relying 

(1)  The  L.  C.  B,  in  delivering  judgment  in  Davis  r.  Synionds,  1  CoXj 
407,  observed,  that  in  Eyre  v.  Popham  [according  to  the  false  report 
of  it],  it  seemed  as  if  concealing  the  name  of  a  purchaser  was  a  suf- 
ficient reason  for  not  decreeing  a  performance  ;  adding,  however,  wti 
may  doubt  particular  cases  without  shaking  the  principle  [upon  which  the 
Court  acts  in  refusing  to  interfere],  which  is  clear. 
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h'dyd,  '^edt  value  or  fifFection,  and  the  vendor  is  induced 
to  take  less  for  the  estate  than  he  otherwise  would  have 
doiie ;'  or  even,  perhaps,  without  this  circumstance,  the 
agreement  cannot  be  enforced  against  the  vendor,  if  it 
be  made  on  behalf  of  any  other  person  than  A  ;  l)ut  if  A 
wiil  patronise  the  sale,  execution  of  the  agreement  must 
b'e  Compelled,  although  h6  may  sell  the  estate  the  next 
dfiy  to  the  fraudulent  purchaser  (f)  (I). 

■iiiti  Iiv.-i(i)  Philips  V.  Duke  of  Buckingham,  1  Vern^  227.-  >■>•':  -<  •< 


l(;({I)  la  Mr.)Raithby's  edition  it  is  said  that  a  specific  perforaiance 
Ayps  decreed.  The  principle,  however,  is  now  well  established.  In 
Roa-er  North's  Life  of  the  Lord  Keeper  (vol.  ii.  p.  130,  131),  he  thus 
states  the  case  : — 

I  may  state  another  case,  in  which  it  appeared  his  Lordship's  consi- 
deration of  justice  surmounted  his  will,  which  was  always  inclined  to 
be  good  to  those  of  his  profession,  especially  if  he  had  a  real  value 
and  esteem  for  them.  The  Duke  of  Bucks  was  disposed  to  sell  an 
estate  in  Leicestershire.  It  was  while  my  Lord  Nottingham  had  the 
great  seal.  His  son  Heneage,  a  celebrated  orator  in  Chancery  practice, 
liad  formerly  bought  of  the  duke  an  estate  at  Aldborough  in  Sussex  : 
and  not  a  few  suits  depended  in  court  betAveen  his  grace  and  his  cre- 
ditors and  trustees,  in  which  tlie  contention  ran  high,  Mr.  Ambrose 
Philips,  an  eminent  practiser  in  the  court,  sought  to  buy  the  Leices- 
tershire estate  of  the  Duke  of  Bucks,  and  contrived  to  use  the  name 
of  Mr.  Heneage  Finch  in  the  treaty.  On  the  other  side,  it  was  told 
the  duke  that,  if  he  let  Mr.  Finch  have  the  purchase  at  an  easy  rate,  it 
would  be  taken  as  a  respect,  and  turn  to  an  account  in  his  causes.  So 
the  matter  went  on,  and  the  purchase,  by  payment  and  sealing, 
finished.  Then  the  duke  found  out  he  had  been  imposed  on,  and  that 
Philips,  and  not  Finch,  was  the  real  purchaser ;  which  if  he  had 
known  before,  he  would  not  have  taken  under  2,000/.  more  than  the 
price  he  had  received.  Ho  was  so  unsatisfied,  that  he  brought  a  bill 
against  Philips  to  be  relieved  as  to  this  2,000/.,  and,  by  circumstances 
in  the  cause,  it  was  plain  to  his  lordship  that  the  duke's  price  took  in 
that  2,000  /.,  but  that,  for  Mr.  Finch's  sake  (or  rather  his  father's),  ho 
had  bated  it ;  and  also,  that  it  was  so  pretended  to  him  only  to  make 
him  bate  that  sum  ;  so  that  his  lordship  decreed   Philips  to  par  tliat 
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55.  The  case  of  Scott  v.  Langstaffe  (k),  was  decided 
on  the  same  prmciple.  A  purchaser  of  a  house  adjoin- 
ing to  a  house  occupied  by  the  vendor,  agreed  with  the 
vendor,  though  it  was  not  made  part  of  the  written 
contract,  that  he  would  not  lease  the  house  to  any  person 
not  agreeable  to  him.  Langstaffe  applied  for  a  lease, 
and  stated  that  he  knew  the  vendor  intimately,  and  that 
there  would  be  no  objection  to  grant  him  a  lease.  The 
vendor,  however,  disapproved  of  Langstaffe,  and,  so  far 
from  knowing  him  intimately,  had  only  seen  him  at  a 
tavern.  Lord  Camden  said,  this  was  the  case  of  Philips 
V.  the  Duke  of  Buckingham.  Nobody,  who  had  read 
that  case,  could  easily  forget  it.  And  his  Lordship  set 
aside  the  agreement  which  Langstaffe  had  obtained, 
with  costs. 

56.  A  similar  case  is  mentioned  in  Hawkins's  life  of 
Johnson,  which  was  also  decided  on  the  authority  of 
Philips's  case.  Peele  the  bookseller  had  a  house  near 
Garrick's  at  Hampton.  Peele  had  often  said,  that  as  he 
knew  it  would  be  an  accommodation  to  Garrick,  he  had 
given  directions  that  at  his  decease  he  should  have  the 
refusal  of  it.  On  Peele's  death,  a  man  in  the  neighbour- 
hood applied  to  his  executors,  pretending  that  he  had  a 
commission  from  a  friend  or  relation  of  Peele's,  who 
lived  in  the  country,  to  buy  the  house  at  any  price,  and 
he  accordingly  obtained  a  conveyance  of  it  to  a  person 
nominated  by  him  under  a  secret  trust  for  himself. 
Garrick  filed  a  bill  against  him,  and  the  purchase  was 
decreed  fraudulent,  and  set  aside  with  costs. 

(^)  Lofft,  797,  798,  cited;  and  jun.  527;  Fellowes  v.  Lord 
see    Bonnett  v.   Sadler,   14  Ves.      Gwydyr,  1  Sim.  63. 

sum,  over  and  above  his  purchase-money;  which  2,000/.  he  had  got 
off  by  a  wily  false  pretence  of  Mr,  Finch's  being  the  purchaser. 
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57.  But  although  a  seller  falsely  assume  the  character 
of  an  agent  to  another,  when  he  is  himself  the  real 
seller,  and  the  purchaser  be  deceived  l)y  the  representa- 
tion, yet  it  has  been  decided  that  if  the  purchaser  cannot 
prove  damage,  or  that  the  misrepresentation  induced 
him  to  enter  into  the  contract,  a  specific  performance 
will  not  be  refused  (/).  But  where  a  purchaser  had  a  sus- 
picion of  the  ownership  of  the  subject  offered  for  sale — 
a  Claude — and  the  ownership,  in  his  view,  enhanced  the 
price,  and  the  seller's  agent  knowing  that  the  purchaser 
laboured  under  a  deception,  permitted  him  to  remain 
in  it,  although  the  point  was  one  which  he  thought 
material  to  influence  his  judgment,  the  contract  was 
held  to  be  void  at  law  (m). 

58.  An  agreement  for  the  sale  of  an  annuity  for  three 
lives,  to  be  named  by  the  purchaser,  and  to  commence 
immediately,  will  be  decreed,  although  the  lives  have 
not  been  named,  if  the  delay  has  been  occasioned  by  the 
seller  (n). 


59.  In  some  cases  (o),  it  has  been  holden,  that  where 
no  action  at  law  will  lie  to  recover  damages,  equity  will 
not  execute  the  agreement  in  specie  ;  for  equity  will 
never  make  that  a  good  agreement,  which  is  not  so  by 
law ;   but,  in  other  cases  (p),  the  contrary  has  been 

(/)   Fellowes   v.  Lord   Gwydyr,  216;    Dr.    Betesworth    v.    Dean 

1  Sim.  63  ;   1   RiiS3.  &  Myl.  83.  .ind  Chapter  of  St.  Paul's,    SeJ. 

See  Crosbie  v.  Tooke,  1   Myl.  &  Cha.  Ca,  66;  and  see  2  Eq.  Ca. 

Kee.  431.  Abr.    15,   23,  notis;    and  Fonbl. 

(w)  Hill  V.  Gray,   1  Stark.  Ca.  n.  (c)  to  1  Trca.  Eq.  138,  and  n. 

434;    Pilmore  u.  Hood,  5  Bing-.  (/t)  to  p.  204,  iiiW. 
N.  C.  97.  (;;)  Winged  v.  Lefebuiy,  2  Eq. 

(n)  Pritchard   v.  Ovey,  1   Jac.  Ca.  Abr.   32,    pi.   43;    Acton   v. 

&  Walk.  396.  Pierce,  2  Vern.  480 ;   Cannel  r. 

(o)  The  Marquis  of  Nornianby  Buckle,  2  P.  Wms.  243 ;   Norton 

V.  Duke  of  Devonshire,  2  Freeni.  v.  Mascall,  2  Vern.  24;   and  Hall 
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liolden,  and  relief  been  given  accordingly.  Perhaps  the 
following  distinctions  are  authorised  by  the  cases,  and 
will  reconcile  them. 

60.  First,  That  although  the  agreement  be  void  at 
law,  yet  a  specific  performance  will  be  decreed,  if  there 
is  a  clear  ground  for  the  interference  of  equity,  accord- 
ing to  the  general  rules  of  the  Court ;  and,  however  un- 
qualifiedly the  contrary  rule  may  have  been  laid  down, 
there  is  not  (that  I  am  aware  of)  any  case  clearly  enti- 
tled to  the  aid  of  the  Court,  to  which  this  rule  has  been 
successfully  opposed  as  a  bar  to  the  relief. 

61.  Thus  a  bond  from  a  woman  to  her  intended 
husband  has  been  enforced  in  equity,  although  void  at 
law  by  the  intermarriage  ;  and  an  agreement  for  sale 
of  an  estate  has  been  decreed  against  an  heir  at  law, 
although  his  ancestor  died  before  the  time  appointed  to 
convey  the  estate,  and  therefore  no  action  would  lie 
against  him.  In  the  first  of  these  cases  the  impropriety 
of  the  security  was  deemed  immaterial ;  for  it  was  suffi- 
cient that  the  bond  was  a  written  evidence  of  the  agree- 
ment of  the  parties,  and  the  agreement  being  upon  a 
valuable  consideration,  ought  to  be  executed  in  equity. 
The  decision  in  the  other  case  depended  upon  the  doc- 
trine, that  the  articles  were  a  lien  upon  the  land ;  the 
contract  being  a  purchase  in  equity.     But, 

62.  Secondly,  Equity  cannot  contradict  or  overturn 
the  grounds  or  principles  of  law  (q) ;  and  therefore,  in 
many  cases,  it  must  be  considered  whether  damages 
could  be  recovered  at  law,  and  the  Court  will  be  guided 
by  the  result  (r). 

63.  Thus  agreements  for  sale  of  an  estate  have  (as 

V.  Hardy,  3  P.  Wms.   187.     See  (</)  See  2  P.  Wms.  753;  Earl 

East   India  Company  v.  Donald,  of  Bath  v.  Slierwin,  10  Mod.  1. 

9  Ves.  jun.  275;   1  Smith's  Rop.  (r)    See  Hollis    v.  Edwards,    1 

213.  Vern.  159. 
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we  have  already  seen)  been  decreed  oil  inere  lettdrsl 
wMcli  have  passed  between  the  parties,, but  hot. mnle^i 
all  the  terms  of  the  agreement  were  tlierein  specified ;  - 
and  even  this  was  going  a  great  way.     In  the  first  case, 
therefore,  in  which  even  a  trifling  omission  appeared  ii^i 
the  letters,  it  was  natural  to  pause  before  the  perform?"! 
ance  of  the  agreement  was  decreed^  and ito^  ascertain; 
whether  damages  could  be  recovered  at  law:  for  the. 
statute  of  frauds  and  perjuries  must  receive  the  sam^i 
construction  in  a  court  of  equity  as  in  a  court  of  law;  ■■ 
imless  in  the  cause  of  fraud,  &c.  where  equity  interposes 
and  relieves  against  the  abuse^  or  allays  tlie  rigour  of 
the  law.    iijj(id.tlr»  ,{)ijjpo  iii  b')0'io'ifly  nyyd  feiiil  boijd^u rl 
-64.   The  ease  of  the  Marquis  of  Normanby  ijJ  the' 
Duke  of  Devonshire,  was,  I  believe,  the  first  in  which 
this  point  occurred ;  and,  according  to  a  manuscript 
note,  it  appears  that  Lord  Somers  called  in  the  two 
chief  justices  on  the  point,  whether  the  party;'  on  the 
letters  which  had  passed,   could  have  recovered  > '  da^ 
mages  at  law?     They  were  of  opinion  that  he  could- 
not,  and  Lord  Somers  accordingly  dismissed  tihe 'bill.""  i- 
55.  So  there  arc  very  few  cases  in  which  a  cotrrt  bf 
equity  can  decree  a  performance  of  an  agreement  upon' 
which  there  can  be  no  action  at  liiW'   aceordwif)  to  the 
ivords  of  the  aHicles,  and  the  events  that  hade   hop- 
pened  {s).  'i>A  .Ahuif^yM    iS» 

■  ilriui'  ji  >jif'f<|   'f(j  ^J)ii/<«.. 

66.  A  proviso,  in  a  contract  for  Sfile,  that  if  eitlier 
party  break  the  agreement  he  shall  pay  a  sum  of  money 
to  the  other,  will  only  be  considered  in  the  nature  of  a 
penalty  {t)  (I);  and  consequently  a  specific  perform- 

(s)  Whitmcl  V.  Farrcl,    1  Vcs.  {()  Howard  v.  Hopkins,  2  Atk. 

256.  371.     See  2  Scho.  &  Lef.  GRA  ; 

(I)  As  to  liqiiirlntfHl  (1;iiiiai:-cs,  ritJc  supra,  p.  2,  pi.  19. 
VOL.   I.  A  A 
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ance  will  be  decreed  just  as  if  no  such  proviso  bad 
been  inserted.  The  defendant  will  not  be  allowed  to 
forfeit  the  penalty,  and  get  rid  of  the  agreement  (v). 

67.  Where  an  action  is  brought  for  the  recovery  of 
tlie  penalty,  to  entitle  the  party  bringing  it  to  recover, 
he  ought  punctually,  exactly,  and  literally,  to  have 
completed  his  part  (.r).  And,  it  has  been  said,  that  if, 
for  breach  of  an  agreement,  to  which  a  penalty  was 
annexed,  either  party  recover  damages  at  law  beyond 
the  penalty,  equity  will  relieve  against  the  verdict,  on 
payment  of  the  penalty  only  (y)  ;  but  this  is  not  well 
founded,  for,  if  the  party  have  two  remedies  at  law, 
one  for  breach  of  contract  upon  the  covenant,  or  agree- 
ment,  toties  quoties ;  the  other  for  the  penalty  at 
once  {z),  there  appears  to  be  no  pretence  for  equity 
to  relieve  ;  although  where  large  damages  have  been 
recovered  at  law,  under  a  covenant  which  it  was  un- 
conscientious strictly  to  enforce,  the  party  may  be 
relieved  in  equity,  upon  oifering  to  perform  the  cove- 
nant according  to  conscience  :  but  even  this  seems,  in 
some  measure,  to  be  usurping  the  province  of  a  jury, 
and  the  equity  is  administered  with  great  caution. 

and  Magrane  v.  Archbold,  1  Doav,  {x)    Duke    of    St.    Alban's   v. 

107;    Davies  v.  Penton,  6  Barn.  Shore,  1  H.  Blackst.  270. 

&    Cress.    216,  9   DowL   &    lly.  (?/)  Shenton   v.  Jordan,   Bunb, 

369.  132;     but    the    reporter    adds    a 

(«)    Hopson    V.  Trevor,   1    Str.  query,    for    tliis  seems  an  extra- 

533;  2   P.  Wms.   191;   Parks  v.  ordinary  opinion. 

Wilson,   10   Mod.   515;  Belchier  (:;)  See  Harrison  t\  Wriglit,  13 

V.  Ueynolds,  2  Lord  Keny.  2  part,  East,  3-13. 
87. 
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SECTION  IV. 
OF   THE    REMEDIES    FOR    A   BREACH    OF    CONTRACT. 


Actions  hj  imrties  after  bill 
dismissed. 


I.  The  remedy  in  equity. 

31. 

2. 

hijnnction  to  prcxcnt  injury. 

3. 

Reference  of  title. 

32. 

5. 

P urchasc-moneTj  ordered  into 

Court. 

33. 

7. 

Where  not. 

38. 

11. 

Time  allowed. 

12. 

Seller  ordered  to  jyay  in  de- 

40. 

13. 

posit. 
Midtifariousncss. 

41. 
42. 

15. 

Adverse  claimants  not  projicr 

jmrties. 

43. 

16. 

Mortgarjee     not     a     proper 
party. 

47. 

17. 

Plaintiff    provi/iy     different 
agreements. 

48. 

19. 

Upon   dismissal   of    hill,  no 
account. 

49. 

20. 

Bamayes  to  purchaser. 

50. 

23. 

No  compensation  for  drfcc- 

tive  title. 

51. 

24. 

New  defence  by  purchaser. 

54, 

26. 

Seller     cutting    ornamental 

timber  pending  suit. 

55. 

27. 

Bill  for  injunction  and  spe- 

cific performance. 

01. 

II.  The  reinedy  at  law. 

28. 

Action    by    purchaser    for 
fraud  after  decree. 

62. 

29. 

Party  having  waived,  cannot 

63. 

bring  action  after  decree. 

65. 

30. 

Nor  where  bill  dismissed  for 

leant  of  title. 

G7. 

A  second  action  not  al- 
lowed. 

Money  had  and  received. 

No  damages  for  loss  of  bar- 
gain. 

Loss  by  selling  out  of  the 
funds. 

Interest  on  deposit. 

Expenses  of  inxestigating 
title. 

Particulars  of  fact  and  law. 
Averment  of  title  :  proof  of 
title-deeds. 

Action  by  heir  or  executor  of 
purchaser. 

Delivery  of  agreement  to  be 
stamped. 

Agreement  by  letters,  one 
stamp. 

Mutual  covenants. 

Seller  to  execute  conveyance 
before  action. 

Purchaser  to  tender  convey- 
ance and  purchasc-ynonry . 

Unless  there  is  a  bad  title,  or 
seller  has  re-sold. 

Purchaser  let  into  possession 
not  a  tenant. 

Ejectment  against  him. 
Condition     that     purchaser 

shall  be  deemed  tenant. 
Ne  exeat. 


1.  If  either  the  vendor  or  vendee  refuse  to  jierform 
the  contraet,  the  other  may  hrini^  an  action  for  breacli 
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of  contract,  or  file  a  bill  for  a  specific  performance  (a)  ; 
although  it  appears  to  have  been  formerly  thought  that 
as  a  vendor  only  wants  the  purchase-money,  his  remedy 
was  at  law  (b). 

I.  As  to  the  remedy  in  equit)^ 
2.  If  a  bill  be  filed  for  a  specific  performance,  the 
Court  will  enjoin  either  party  not  to  do  any  act  to  the 
injury  of  the  other.  Therefore,  if  the  purchaser  is  in 
possession,  and  has  not  paid  the  money,  the  Court  will 
gi'ant  an  injunction  against  his  cutting  timber  (c)  ;  so, 
on  the  other  hand,  the  vendor  will  be  restrained  from 
conveying  away  the  legal  estate  in  the  property;  be- 
cause such  a  measure  might  put  the  purchaser  to  the 
expense  of  making  another  party  to  the  suit  (d) ;  and, 
d  fortiori,  he  will  be  restrained  from  selling  the  estate 
to  a  third  person  (e).  But  in  Spiller  v.  Spiller  (/),  the 
Lord  Chancellor  expressly  laid  it  down,  that  upon  a  bill 
filed  for  a  specific  performance,  he  wished  it  to  be  under- 
stood, that  the  Court  would  not  take  from  a  seller  the 
disirosition  of  his  property.  So  injunctions  may  be 
granted  against  the  agents  of  the  parties.  But  an 
injunction  will  not  be  granted  against  a  person  who  is 
not  a  party  to  the  suit ;  and,  in  a  late  case,  in  which, 
upon  a  bill  filed  by  a  seller  for  a  specific  performance, 
and  an  injunction  against  the  purchaser's  proceeding  at 
law  to  recover  the  deposit  from  the  seller's  attorney,  to 
whom  it  was  paid,  Sir  John  Leach,  V.  C,  refused  the 
motion,  with  costs,   because  the  attorney  was  not  a 

(«)    Lewis   V.   Lord    Lechmere,  Ves.  jun,  138. 

10  Mod.  503.  (d)  Echliff  v.  Baldwin,  1  Ves. 

(Z>)     See    Armiger     v.     Clark,  jun.  267. 
Bunb.   Ill;  Withy   v.   Cottle,   1  (e)  Curtis  t.  Marquis  of  Buck- 
Sim.    &  Stu.   174.     See   Kenney  ingham,  3  Ves.  &  Beam.  168. 
V.  Wenham,  6  Madd.  315.  (/)  30  June  1819,  MS.     S.  C. 

(c)  Crockford  v.  Alexander,  15  3  Swanst.  556. 
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party  to  the  suit  ((f).  But  in  a  later  ease,  the  same 
Judge  granted  an  injunction  to  restrain  the  pur- 
chaser from  proceeding  in  an  action  iigainst  the  auc- 
tioneer, although  he  (the  auctioneer)  was  not  a  party 
to  the  suit ;  the  seller  offering  to  bring  the  deposit  into 
Court. 

3.  In  all  cases  where  a  bill  in  equity  is  filed  for  a 
specific  performance,  either  party  may  in  general,  if  he 
please,  have  a  reference  as  to  the  title.  But  we  shall 
consider  fully  the  relief  afforded  in  equity,  where  the 
(juestion  of  specific  performance  depends  upon  the  state 
of  the  title,  in  the  chapter  devoted  to  Title  {h) ;  but  we 
may  here  observe,  that  where  the  purchaser  files  a  bill, 
and  insists  that  the  vendor  cannot  make  a  good  title, 
equity  can  only  dismiss  the  bill  with  costs,  although  the 
Court  will  compel  him  to  make  out  the  title  if  he  have 
the  ability  (i). 

4.  We  shall  hereafter  see  that  the  title  may  be  re- 
ferred to  the  Master  before  the  answer  is  put  in,  unless 
the  purchaser's  counsel  can  state  that  there  are  other 
objections  (A) ;  but  in  every  case  where  the  answer  upon 
reasons  solid  or  frivolous  insists  that  the  agreement 
ought  not  to  be  executed,  the  Court  must  first  cUspose 
of  the  question  raised  (/). 

5.  A  new  practice  has  sprung  up,  by  which  certainly 
some  suits  have  been  quickly  disposed  of,  but  which  has 
been  a  great  surprise  upon  many  parties.  I  allude  to 
the  practice  of  ordering  a  purchaser  in  possession  of 
the  estate  upon  motion  to  pay  the  purchase-money  into 
Court.    This,  under  special  circumstances,  has  even  been 

(u)  Brown  y.  Frost,  E.T.  1818.      2  Swanst.   365;  see  ch.  8  &  10, 

MS.  posi. 

,,^    ,,  ,     ,  (^<:)      Matthews     V.    Danx,     3 

(ft)  Post,  d\.  10.  A,    ,,    .^.  .' 

^  '  '  Madd.  470,  post.,  ch.  8  &  10. 

(i)    Nicloson     v.    VVordswortli,  (/)  Post,  ch.  8  &  10. 
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done  before  answer  {m) ;  but  the  purchaser  has,  in  some 
cases,  had  the  option  to  pay  the  money,  or  give  up 
possession  (n) ;  in  others,  an  occupation  rent  has  been 
set,  deducting  interest  on  the  deposit  (o) ;  and,  in  others, 
a  receiver  has  been  appointed  (p) ;  and  payment  of  the 
money  will  be  ordered,  although  by  the  agreement  it  is 
payable  by  instalments,  and  a  portion  of  it  is  to  remain 
secured  upon  the  estate  (q). 

6.  This  rule  has  been  adopted  where  the  possession 
has  been  given  under  a  mutual  apprehension  that  the 
title  could  be  immediately  made  good  (r) — where  the 
purchaser  had  a  sort  of  mixed  possession  with  the  ven- 
dor, and  had  paid  part  of  the  purchase-money,  was 
insolvent,  and  had  attempted  without  effect  to  sell  the 
estate  (s) — where  the  purchaser  approved  of  the  title 
and  prepared  a  conveyance,  and  then  raised  objec- 
tions {f) — where  the  purchaser  had  been  guilty  of  laches, 
and  cut  underwood  (u).     Even  in  a  case  where  it  ap- 


(??i)  Dixon  IK  Astley,  1  Mer. 
133,  See  Burrouglxs  v.  Oaklev, 
1  Mer.  52.  376;  Blackburn  v. 
Stace,  6  Madd.  69. 

(?0  Clarke  v.  Wilson,  15  Ves, 
317;  Smith  v.  Lloyd,  1  Madd. 
83;  Morg-an  v.  Shaw,  2  Mer. 
138;  Wickham  v.  Everest,  4 
Madd.  53. 

(o)  Smith  V.  Jackson,  1  Madd. 
618;  Smith  v.  Lloyd,  1  Madd. 
S3. 

(p)  Hail  V.  Jenkinson,  2  Ves. 
&  Beam,  125.  See  Clarke  v. 
Elliott,  1  Madd,  606. 

(q)  Young-e  v.  Buncombe,  You. 
275, 

(r)  Gibson  v.  Clarke,  1  Ves, 
&  Beam.  500.     See  1  Madd.  607, 


(s)  Hall  V.  Jenkinson,  2  Ves, 
&  Beam.  125. 

(0  Watson  V.  Upton,  Coop,  92^ 
n.  But  see  Bonner  v.  Johnston, 
1  Mer.  366  ;  and  see  Crutchley  r. 
Jerning-ham,  2  Mer.  502;  Four- 
nier  v.  Edwards,  T.  T.  1819,  V.C. 
The  deeds  were  executed,  and  an 
application  was  made  for  the  com- 
pletion of  the  purchase,  but  the 
purchaser  had  not  the  money. 
The  motion  was  made  upon  the 
answer^  by  which  the  defendant 
claimed  compensation  for  some 
charges. 

(tc)  Burroughs  v.  Oakley,  1 
Mer,  52.  376;  Dixon  r.  Astley, 
1  Mer.  133.  378,  n.  ;  Bradshaw 
V.  Bradshaw,  2  Mer.  492. 
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peared  on  the  face  of  the  abstract  that  the  title  was  bad, 
l)ut  the  purchaser  had  sold  and  conveyed  the  estate  to 
another  purchaser  (.v).  So  where  from  circumstances 
an  acceptance  of  the  title  was  inferred  (i/) — again,  where 
a  time  was  fixed  for  payment  of  the  purchase-money 
by  instalments,  and  the  property  was  a  coal-mine  (;r). 
In  all  these  cases  the  rule  has  been  applied,  and  if  the 
estate  be  sold  under  a  decree,  the  purchaser,  if  he  enters 
into  possession,  will  be  compelled  to  pay  his  purchase- 
money  into  court,  unless  he  entered  with  the  express 
consent  of  the  Court  (a). 

7.  But  where  the  sale  is  not  by  the  Court,  and  the 
seller  has  thought  proper  to  put  the  purchaser  into  pos- 
session, ^vith  an  understanding  between  them  that  he 
shall  not  pay  his  money  until  he  has  a  title,  the  pur- 
chaser cannot  be  called  upon  to  pay  the  money  into 
court  in  this  summary  way  {b),  nor  can  the  paymcMit  be 
compelled  where  the  vendor  gives  possession  without 
stipulation  (c),  or  the  purchaser  was  in  possession  und^r 
another  title  before  the  contract  (d)  ;  or  the  possession 
was  given  independently  of  the  contract,  and  the  seller 
has  been  guilty  of  laches  (e),  although  in  such  cases  the 
purchaser  may  make  himself  liable  to  the  demand,  by 
dealing  improperly  with  the  estate,  c.  g.  cutting  trees, 
or  selling  it  to  another  person  (/').  But  the  purchaser 
after  a  long  period  will  not  be  permitted  to  keej)  pos- 

(j)  Brown  r.  Kelty,  L.  I.  Hall,  &  Beam.  500. 

July  181G,  MS.  (c)  Clarke  c.  Elliott,    1    MmUl. 

(v/)  Boothby  r.  Walker,  1  MaiUl.  GOG. 

197;  and  soc   Smith  i.  Lloyd,   l  (</)  Free-body    v.  Perry,  Coop, 

ftladd.  83.  91  ;  Bonner  v.  Johnston,    1  Mcr. 

(2)  Buck  v.  Lodge,  18  \'us.  jun.  3GG. 

450.  (e)  Fox  r.  Birch,   1  Mer,  105. 

(a)  Anon.   L.  I.  Hall,   IG  July  (/)  Cutler  v.  Simons,  2  xMcr. 

1816,  MS.  103;    Brandjy   v.  Teal,  3  Madd. 

C/;)  Gibson    v.  Clarke,   1    Vc.-?.  219;  Gill  r.  Watson,  iZ-ec/.  225. 
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session  of  the  estate,  and  also  withhold  the  purchase- 
money  :  if  a  title  has  not  been  made,  he  will  be  put 
to  his  election  within  a  reasonable  time,  e.  y.  two 
months,  to  give  up  the  possession  or  pay  the  purchase- 
money  {(j), 

8.  If  an  agreement  be  by  parol  for  sale  at  so  much 
an  acre,  and  possession  be  given  to  the  purchaser  with- 
out any  understanding  respecting  the  period  when  the 
purchase-money  should  be  paid,  and  the  bill  alleges  a 
quantity  of  land  to  be  sold,  which  is  denied  by  the 
answer,  and  the  bill  only  seeks  a  performance  as  to 
the  larger  quantity,  no  money  will  be  ordered  into 
court  iji). 

9.  Perhaps  two  simple  rules  may  be  deduced  from  the 
cases:  1st.  Where  the  possession  is  taken  under  the 
contract,  or  is  consistent  with  it,  and  the  purchaser  has 
not  dealt  improperly  with  the  estate,  the  cause  must 
take  its  regular  course. 

10.  But  2d,  If  the  possession  by  the  purchaser,  with- 
out payment  of  the  money,  is  contrary  to  the  inten- 
tion of  the  parties,  or  is  held  according  to  it,  but  the 
purchaser  has  exercised  improper  acts  of  ownership, 
for  example,  cutting  timber,  by  which  the  property  is 
lessened  in  value,  or  selling  the  estate,  by  which  the 
first  seller's  remedy  is  complicated  without  his  assent ; 
in  such  cases,  the  Court  will  interpose  and  compel  the 
purchaser  to  pay  the  purchase-money  into  court. 

1 1 .  Where  the  sum  is  large,  the  Court  has  allowed  a 
long  day,  for  instance,  three  months  for  payment  of  the 
money  {%) ;  and  under  proper  circumstances,  the  time 

(^)  Tindal    r.  Cobham,  2  My,  case. 
«fe  Kee.  385.  (i)    Tovvnshend    r.  Townshend, 

{li)     Benson     v.    Glastonbury,  L.  I.  Hall,  March  3,  1817,  Master 

N.    &   C.  Conipy.    C.    Coop.   42  :  of  the   Rolls  for  the   Lord  Chan- 

tliis  seems  to  be  the  point  of  the  cellor.  MS. 
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will  be  enlarged  (A).  Upon  a  motion  for  this  purpose, 
affidavits  may  of  eourse  be  tiled  after  the  purchaser 
has  put  in  his  answer,  stating  the  collateral  circum- 
stances (I). 

12.  Where  a  vendor  files  a  bill  for  an  injunction  and 
a  specific  performance,  the  Court  will,  upon  granting 
the  injunction,  put  him  upon  proper  terms,  and  there- 
fore will  in  most  cases  order  him  to  pay  the  deposit  into 
court.  But  where  the  seller  at  the  time  of  the  bill  filed 
is  able  and  willing  to  make  a  good  title  to  the  estate 
sold,  and  the  purchaser  improperly  refuses  to  complete 
the  contract,  although  the  seller  is  in  possession  of  the 
estate,  he  will  not  be  compelled  to  pay  the  deposit  into 
court,  because  it  is  the  fault  of  the  purchaser  and  not  of 
the  seller  that  the  latter  retains  both  the  deposit  and  the 
estate  (m). 

13.  Where  an  estate  is  sold  in  lots  to  different  per- 
sons, the  vendor  cannot  include  them  in  one  bill,  for 
each  party's  case  is  disthict,  and  must  depend  upon  its 
own  peculiar  circumstances,  and  there  must  be  a  distinct 
bill  upon  each  contract  (>0-  In  demurring  to  a  bill 
against  distinct  purchasers,  as  multifarious,  the  de- 
fendants need  not  deny  combination  (o),  although  that 
was  formerly  deemed  essential  (p). 

14.  A  purchaser  should  not  make  the  stewards 
or  receivers  of  the  vendor  parties  to  his  bill  for  a  spe- 
cific  performance ;  for   although,  as  we  have  ah'eady 

(k)    Brown  v.  Kelty,  Michael-  (w)  Wynne  v.  Griffith,   1  Sim. 

urns  Term,    1816,  MS.,  tlie  \'ico-  &  Stu.  147. 

ChanceUor  for  the  Lord  Chancel-  («)  Rayner  v.  Juhan,  2   Dick, 

lor;  Townsliend  v.  Townshend.  677;   Brookes  r.  Lord  Whitworth, 

1  lAIadd.  86. 

(/)    Bradshaw    v.  Bradshaw,  '2  (y)    Brookes    v.   Whitworth,    1 

Mcr.  492  ;  Crutchloy  r.  Jerning-  Mad.  86. 

ham,  ib.  502.  (/;)  Bull  c.  Allen,  Biinb.  69. 


362  PARTIES    TO    BILL. 

seen,  the  vendor  is  deemed  a  trustee  for  the  purchaser, 
yet  this  rule  does  not  extend  to  the  agents  of  the 
vendor  {q). 

15.  And  as  a  general  rule,  a  purchaser  ought  not  to 
make  any  person  a  party  to  his  suit,  in  whom  he  alleges 
any  adverse  right  to  be  vested :  the  question  should  be 
litigated  between  the  seller  and  him  alone.  Can  a  good 
title  be  made  ?  In  one  case,  however,  where  the  seller 
had  obtained  a  settled  estate,  vmder  the  exercise  of  a 
povvcr  to  substitute  another  estate  of  equal  value,  Lord 
Hardwicke  compelled  him,  upon  his  bill  for  a  specific 
performance  against  a  purchaser  of  the  estate  originally 
settled,  to  make  the  persons  who  claimed  under  the 
settlement  parties  to  the  suit.  This,  however,  cannot 
be  relied  upon  as  a  precedent  (;•). 

16.  The  general  rule  is,  that  neither  the  vendor  nor 
the  purchaser  can  involve  third  persons  in  a  proceeding 
to  enforce  a  specific  performance  any  more  than  they 
could  be  made  parties  to  an  action  for  a  breach  of  con- 
tract. Even  where  a  mortgagee,  claiming  under  the 
seller,  is  not  willing  to  convey  to  the  purchaser  without 
having  competent  authority  for  so  doing,  he  cannot  be 
made  a  defendant  to  the  purchaser's  bill  for  a  specific 
performance,  nor  can  any  person  entitled  to  an  interest 
in  the  equity  of  redemption  be  joined.  The  mortga- 
gee is  only  subject  to  be  redeemed,  and  is  a  stranger 
to  the  contract,  and  has  no  right  to  dispute  the  title, 
and  the  purchaser  has  no  right  to  redeem  until  his 
contract  is  completed  (s).  The  purchaser,  of  course, 
may,   in  a  suit  against  the   seller  alone,  if   he  is  en- 

{,/)    Macnamara    v.    Williams,  Eq.   Ca.  Abr.    170,    pi.  29.     Sec 

6  Ves.  jun.  148.  Tasker  r.  Small,  6  Sim.  633. 

(?')    Lamplujrh    t\    Hebden,     1  {s)   Tasker  v.  Small,  3  Myl.  & 

Dick.  78  ;  Barnard,  CC.  371 ;  2  Cra.  63. 
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titled  to  the  equity  of  redemption,  compel  him  to 
redeem  and  to  obtain  a  conveyance  from  the  mort- 
gagee. 

17.  Where  the  plaintiff,  in  a  bill  for  a  specific  per- 
formance, cannot  prove  his  agreement,  as  laid ;  but  the 
defendant,  who  proves  the  agreement  to  be  different, 
offers  to  perform  specifically  the  agreement  which  he 
represents ;  the  Court  will  execute  the  agreement  as 
proved  by  the  answer,  without  a  cross-bill,  although  the 
plaintiff  should  wish  to  have  the  bill  dismissed  (t),  if 
the  Court  think  the  defendant  entitled  to  a  specific  per- 
formance (u). 

18.  But,  if  a  plaintiff  insist  upon  a  particular  con- 
struction of  a  contract,  and  the  Court  decides  against 
him,  he  will  not  be  allowed  a  specific  performance  ac- 
cording to  the  construction  against  which  he  has  con- 
tended. It  is  not  like  the  case  of  a  plaintiff  calling 
upon  the  Court  to  construe  and  execute  an  agreement 
according  to  the  true  construction  ;  suggesting  that 
which  he  conceives  to  be  so  (d'). 

19.  If  a  bill  for  a  specific  performance  be  dismissed, 
it  would  require  a  clear  and  distinct  case  to  be  made 
out  and  prayed,  to  entitle  the  plaintiff  to  an  account  of 
rents,  or  the  like  (y). 

•20.  If  a  purchaser  have  recourse  to  equity,  and  it 
appear  that  the  vendor  has,  since  the  filing  of  the  bill, 
sold  the  estate  to  another  person,  the  Court  will,  it  has 
been  determined,  refer  it  to  a  Master,  to  inquire  what 
damage  the  purchaser   has   sustained;    and  the   sum 

(0    Fife    r.  Clayton,   13  Vcs.  &  Beam.  5-24. 
jiin.  546.  i'j)  ^Villiams  v.  Sliaw,  3  Russ. 

(h)    Higginson    r.  Clowes,    15  178,    and   Stevens   r.   Guppy,    3 

Vcs.  jun.  516.  Russ.  171. 

(.r)  Clowes  v.  Iligginson,  1  ^'cs. 
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which  shall  be  found  due,  together  with  costs,  will  be 
directed  to  be  paid  to  him  (z).  This  was  decided  by 
Lord  Kenyon  in  Denton  v.  Stewart,  and  has  since  been 
followed  by  Sir  W.  Grant  in  Greenaway  v.  Adams. 

21.  In  a  recent  case,  upon  a  specific  performance, 
where  Lord  Eldon  refused  to  direct  an  issue  or  an  in- 
quiry before  the  Master,  with  a  view  to  damages,  he 
said,  that  the  plaintiff  must  take  that  remedy,  if  he 
chooses  it,  at  law.  In  Denton  v.  Stewart,  the  defen- 
dant had  it  in  his  power  to  perform  the  agreement,  and 
put  it  out  of  his  power  pending  the  suit.  That  case,  if 
it  was  not  to  be  supported  upon  that  distinction,  was 
not  according  to  the  principles  of  the  Court  (</).  In 
Jenkins  v.  Parkinson,  before  Lord  Brougham,  he  ob- 
served that,  in  Todd  v.  Gee,  Lord  Eldon  did  not  in  ex- 
press terms  overrule  Denton  and  Stewart,  but  he  did 
everything  short  of  denying  it  to  be  law  ;  that  in  Green- 
away  V.  Adams  it  was  reluctantly  followed,  and  in 
Gwillim  V.  Stone  it  was  not  followed ;  and  he  added, 
that  the  current  of  all  the  previous  authorities  against 
it,  to  which  Lord  Eldon  refers  in  Todd  v.  Gee,  may  there- 
fore be  considered  as  restored  after  a  temporary  and 
dubious  interruption,  and  it  may  now  be  affirmed 
that  those  two  cases — Denton  and  Stewart  and  Greena- 
way and  Adams — are  no  longer  law  (b). 

22.  In  a  late  case  (c),  where  a  seller  had,  after  a 
contract  for  sale,  sold  at  an  advance  to  another  person, 

(2)  Denton  f.  Stewart,    1  Cox,  273;   Blore  z;.  Sutton,  3  Mer.  237; 

258;  IVes.jun.  329;  17Ves.jun.  Kendall    v.   Beckett,   2    Russ.   & 

276,   cited;  Reg.  Lib.   A.   1785,  Myl.  88. 

fol.  552.  717  ;  supra,  p.  200  n. ;  {b)  2  Myl.  &  Kee.  5,  sed  qu. 

Greenaway  r.  Adams,  12  Vcs.jun.  (c)  Daniels  i',  Davison,  16  Ves. 

395.  jun.  249. 

(«)  Todd  V.  Gee,   17  Ves.  jun. 
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the  bill  filed  by  the  first  purchaser  prayed,  that  if  the 
second  purchaser  bought  without  notice,  the  seller 
might  account  to  the  plaintiff  for  the  advanced  price. 
It  was  not  necessary  to  decide  the  point ;  but  Lord 
Eldon  observed,  that  the  estate  by  the  first  contract, 
becoming  the  property  of  the  vendee,  the  effect  was, 
that  the  vendor  was  seised  as  a  trustee  for  him ;  and 
the  question  then  would  be,  whether  the  vendor  should 
be  permitted  to  sell  for  his  own  advantage  the  estate  of 
which  he  was  so  seised  in  trust,  or  should  not  be  con- 
sidered as  selling  it  for  the  benefit  of  that  person  for 
whom,  by  the  first  agreement,  he  became  trustee,  and 
therefore  liable  to  account.  The  ultimate  decision 
was,  that  the  first  purchaser  was  entitled  to  a  specific 
performance  against  the  seller  and  the  second  j)ur- 
chaser,  the  latter  being  considered  to  take  subject 
to  the  equity  of  the  first  purchaser,  to  have  a  con- 
veyance of  the  estate  at  the  price  which  he  agreed  to 
pay  for  it  (d). 

23.  Equity  cannot  give  the  purchaser  any  compensa- 
tion where  he  files  a  bill  to  have  the  contract  delivered 
up  on  account  of  the  defective  title  of  the  vendor.  But 
he  will  ol)tain  a  decree  for  the  delivering  up  of  the  eon- 
tract  without  prejudice  to  his  remedy  at  law  for  breach 
ofit(e). 

24.  Nor  where  the  contract  has  been  executed,  can 
a  bill  be  filed  simply  for  compensation,  e.  r/.  where  the 
rental  of  the  estate  was  represented  higher  than  its  actual 
amount  (/). 

25.  If  a  purchaser  take  a  line  of  defence  which  fails, 
yet  if  he  have  a  good  ground  to  a^oid  the  contract,  he 

■  (d)  17  Ves.  jun.  433.  branch, 

(c)  GAvillim  V.  Stone,   14  Ves.  (^f)  Ncwliani  v.  May,  10  Price, 

jun.  128,  sed  //?/.,  as  to  the  latter      117. 
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may  still  avail  himself  of  it  as  a  bar  to  a  specific  peiv 
formance  {(/). 

26.  A  purchaser  may  of  course  have  a  right  to  avoid 
a  purchase  by  matter  ex  post  facto — as  where  the  sub- 
ject of  sale  was  a  gentleman's  residence,  and  some  of 
the  ornamental  timber  was  cut  pending  an  investigation 
of  the  title  (h). 

'Si '2/.  If  the  abstract  be  not  delivered  in  time,  or  objec- 
tions arise  to  the  title,  the  vendee  may  bring  an  action 
at  law  for  non-performance  of  the  agreement,  in  which 
case  the  vendor  s  remedy  (if  he  can  insist  vipon  the 
contract  being  specifically  performed)  is,  to  file  a  bill 
for  a  specific  performance,  and  an  injunction  to  restrain 
the  proceedings  at  law,  and  the  vendor  may  file  his  bill 
for  a  performance  in  specie,  although  the  vendee  may 
have  recovered  his  deposit  at  law  (^).  ^mhni'. 

II.  Of  the  Remedy  at  Law. 

28.  If  a  purchaser,  upon  a  bill  being  filed  for  a 
specilic  performance,  pay  the  purchase-money  without 
putting  in  an  answer,  and  afterwards  discover  that  a 
fraud  was  committed  in  the  sale,  he  is  not  precluded 
from  bringing  an  action  for  damages  if  he  come  recently 
after  discovery  of  the  deception  (k). 

29.  But  if  a  defendant  in  a  suit  for  a  specific  per- 
formance, after  a  decree,  bring  an  action  at  law  against 
the  plaintiff  in  equity  for  damages,  and  the  decree  pro- 
ceeded upon  the  ground  that  he  had  waived  the  literal 
performance  of  the  thing,  for  breach  of  which  the  action 
is  brought,  e.  g.  the  time  appointed  for  performance  of 
the  contract,  equity  will  enjoin  the  action  (/). 

{(J)  Mag-ennis  r.  Fallon,  2  Moll,  {It)  Jendwine  v.  Slade,  2  Esp. 

591.  Ca.  257. 

(/OS.  C.  (0     Reynolds     v.    Nelson,     6 

(z)   Yide  infra,  ch.  8  &  10.  Mad.  290. 
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30.  So  equity  will  restrain  the  seller  from  bringing 
an  action  where  the  bill  was  dismissed  because  he  had 
no  title  (m).  lU!!  /     ,.• 

31.  But  although  a  seller's  bill  for  a  s|iecific  per- 
formance be  dismissed,  yet  he  may  in  general  still  bring 
his  action  at  law  for  breach  of  the  agreement ;  and 
there  are  instances  of  sellei's  I'ecovering  damages  in  such 
cases.  When  the  Court  refuses  its  interference,  and 
yet  thinks  that  the  seller  is  in  titled  to  enforce  his  con- 
tract at  law,  it  is  usual  to  add  a  declai'ation  to  the 
decree,  that  it  is  without  prejudice  to  the  plaintiff's 
remedy  at  law.  In  hke  manner,  a  purchaser,  although 
he  cannot  prevail  upon  the  Court  to  assist  him,  is  fre- 
quently left  at  liberty  to  enforce  his  right  to  damages  at 
law  {n).  if  'j'jjii;j(n(>h')(i 

32.  If  a  purchaser  recover  damages  in  an  action  for 
breach  of  the  agreement,  he  cannot  bring  a  second 
action,  or  resort  to  any  other  means  to  enforce  the  con- 
tract. The  first  action  alleges  the  grievance  to  be  the 
loss  sustained  by  breach  of  the  contract,  and  that  is  to 
be  deemed  an  election  as  to  the  remedy  sought  (o),       ' 

33.  Where  the  purchaser  has  paid  any  part  of  the 
purchase-money,  and  the  seller  does  not  complete  his 
engagement,  so  that  the  contract  is  totally  unexecuted, 
he,  the  purchaser,  ma)^  affirm  the  agreement,  hy  l)ring- 
ing  an  action  for  the  non-performance  of  it,  or  he 
may  elect  to  disaffirm  the  agreement  ab  initio,  and 
may  bring  an  action  for  money  had  and  received  to  his 
use  {])). 

34.  In  this  latter  action,  however,  the  plaintiff  ean- 

(m)    M'Nainaia    v.    Arthur,    2  v.  Nightingale,  2   Esp.  Ca.  039; 

Ball  &  Beat.  349.  Hunt  ;•.  Silk,  5  East,  449  ;  Squire 

(n)  Infra,  s.  5.  j-.^Tod,   1    Cnnip.  Ca.  293.     See 

(o)  10  Bing.  537,  538.  540.  Levy  v.  Haw,  1  Taunt.  65. 
{j})  Sec  2   Burr.  1011  ;    Fairer 
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not  recover  more  than  the  money  paid,  aUhough  the 
estate  has  risen  in  vahie ;  while,  on  the  other  hand,  it 
may  perhaps  be  thought,  that  if  the  estate  has  ex- 
perienced a  diminution  in  vakie,  he  can  only  recover 
the  damages  he  sustained  by  the  estate  not  being  con- 
veyed, that  being  the  only  money  retained  by  the  defen- 
dant against  conscience ;  and  therefore  the  plaintiff,  e,v 
ccqno  et  bono,  ought  not  to  recover  any  more  («/). 

35.  The  right  to  disaffirm  the  agreement  is,  in  some 
cases,  of  great  importance.  If  an  agent  enter  into  an 
agreement  on  behalf  of  his  principal,  but  on  the  face  of 
the  agreement  the  agent  appear  to  be  the  real  purchaser, 
and  is  so  considered  by  the  vendor,  yet  if  the  purchaser 
actually  pay  the  deposit,  although  through  the  medium 
of  his  agent,  and  the  vendor  do  not  complete  his  en- 
gagement, so  that  the  contract  is  rescindable,  the  pur- 
chaser himself  may  maintain  an  action  for  recovery  of 
the  deposit,  which  will  l)e  considered  as  money  received 
by  the  vendor  to  the  use  of  the  real  purchaser  {)•). 

36.  But  if  a  man  enter  into  a  contract  expressly  as 
agent  for  a  third  person,  although  really  for  his  own 
benefit,  and  the  other  party  has  no  notice  that  the  sup- 
posed agent  is  the  principal,  the  latter  cannot  maintain 
an  action  upon  the  contract  without  first  disclosing  to 
the  other  party  that  he  is  the  principal  (.9). 

37.  Although  the  contract  is  under  seal,  and  the  pur- 
chaser might  for  a  breach  of  the  contract  maintain  an 
action  of  covenant  for  the  breach  of  the  contract,  yet 
he  may  also,  if  he  have  a  right  to  rescind  the  contract, 

{q)    See    Moses    v.    M'Farlan,  1  Camp.  Ca.  337.     See  Edden  v. 

2  Burr.  1005;  Dutch  v.  Warren,  Read,  3  Camp.  Ca.  338  ;  Betlume 

ib.   1010,  cited;     and    Str.  406;  v.  Farebrother,  5   Mau.  &  Selw. 

S.   C.    Dale    v.    Sollet,    4    Burr.  385.  391,  cited. 
2133,  sedqu.  (s)  Bickerton  v.  Burrell,  5  Mau. 

r)  Duke  of  Norfolk  v.  Worthy,  &  Sel.  383. 
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bring  an  action  for  money  had  and  received,  to  recover 
back  his  purchase-money.  The  seller  holds  the  money 
against  conscience,  and  therefore  might  be  compelled 
to  refund  it  by  an  action  for  money  had  and  received  (t). 

38.  We  shall  elsewhere  see  that,  generally  speaking, 
a  purchaser,  where  a  title  cannot  be  made,  is  not  en- 
titled to  damages  for  the  fancied  loss  of  his  bargain  (u). 

39.  And  in  a  case  (a?)  where  an  auctioneer  who  had 
advanced  some  money  on  an  estate,  sold  it  by  auction 
after  the  authority  from  his  principal  had  expired,  and 
the  principal  refused  to  confirm  the  sale,  the  Court  of 
Common  Pleas,  in  an  action  brought  ])y  the  purchaser, 
in  which  he  declared  on  the  agreement,  and  for  money 
had  and  received,  &c.  would  not  allow  him  damages  for 
the  loss  of  his  l:)argain,  although  it  was  proved  that  the 
estate  was  worth  nearly  twice  the  sum  which  he  gave 
for  it. 

40.  Nor  in  a  case  of  this  nature  is  a  purchaser  entitled 
to  any  compensation,  although  he  may  be  a  loser  ])y 
having  sold  out  of  th(^  funds,  which  may  have  risen  in 
the  meantime,  because  he  had  a  chance  of  gaining  as 
well  as  losing  by  a  fluctuation  of  the  price  (^). 

41.  But  a  purchaser  is  entitled  to  interest  on  his 
deposit  (z) ;  and  if  the  residue  of  the  purchase-money 
lias  been  lying  ready  without  interest  ])eing  made  l)y  it, 
he  is  entitled  to  interest  on  that  (a).  Where  the  plain- 
tiff recovers  luider  a  S})ecial  (M)unt  on  the  original  con- 
tract, which,  we  have  seen,  affirms  the  agreement, 
interest  will  be  given  as  part  of  the  damages  for  non- 

{/)  Greviller. Da  Costa,  Peako's  (?/)    Fluicau     v.    Thornliill,    2 

Add.  Cas.  113.  Blackst.  1078. 

(m)  /»/m,  Hi.  8.  (z)  Sec  ch.  16,  wfrn. 

(x)  Bratt  V.  Ellis,  MS.  Appcn-  {a)    Fliireau    r.  Thornliill,    Jtbi 

dix.  No.  7  ;  and  soe  Jones  f.  Dyke,  .s'»p. ;    Ilodg'es  r.   Lord   Litchfield, 

MS.  Appendix,  No.  8.  1  I'.in..-.  N.  S.  4(»'2. 

VOL.  I.                                          B  B 
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performance  of  the  agreement:  where  he  can  only  recover 
under  a  count  for  money  had  and  received,  which  dis- 
affirms the  contract — as  if  the  contract  was  by  parol 
for  the  sale  of  lands  (/>),  or  the  seller  had  not  bound 
himself  by  the  signature  of  himself  or  his  agent  (c),  he 
cannot  recover  interest,  for,  as  a  general  rule,  interest 
cannot  be  recovered  in  an  action  for  money  had  and 
received  (d)  (I).  But  where  the  contract  is  a  valid  one, 
the  deposit  may  be  recovered  as  money  had  and  re- 
ceived, and  where  there  is  a  count  for  it,  interest  also, 
it  should  seem  as  damages  sustained  by  the  plaintiff  by 
reason  of  the  money  having  been  withheld  from  him. 

42.  Where  the  agreement  is  a  binding  one,  the  pur- 
chaser may  also,  as  we  shall  hereafter  see,  recover  the 
expenses  of  investigating  the  title  (e) . 

43.  Where  a  vendee  brings  an  action  on  account  of 
the  agreement  not  having  been  completed,  he  will  be 
compelled  to  give  the  vendor  a  particular  of  every 
matter  of  fact  which  he  means  to  rely  upon  at  the  trial, 
as  having  been  a  cause  of  his  not  being  able  to  complete 
the  purchase  ;  but  he  is  not  bovmd  to  state  in  his  par- 
ticular any  of  the  objections  in  point  of  law  arising  upon 
the  abstract  (/). 

(b)  Walker  v.  Constable,  1  Bos.  Schroeder,  2  Bing-.  N.  C.  77  ;  and 
&  Pull.  30G.                              >>iij    i!!see  Dobell  v.  Hutchinson,  3  Adol. 

{c)  Gosbell  V.  Archer,   2  Adol.  &  Ell.  355,  and  3  &  4  Will.  4,  c. 

&    Ell.    500;    4    Nev.    &   Man.  42,  s.  28. 

485.  (e)  See  post,  ch.  8. 

(d)  Tappenden    v.   Randall,    2  (/)  Collet  v.  Thomson,  3  Bos. 

Bos.    &    Pull.   472  ;    Fruhling-  v.  &   Pull.  246 ;     Roberts   v.   \{o^^■- 

(I)  Notwithstanding- the  observation  in  2  Bing.  N.  C.  80,  Lord  Ellen- 
borough,  in  Do  Bernalos  v.  Puller,  2  Camp.  C<^.  426,  does  not  appear 
to  have  laid  down  a  general  rule  that  interest  cannot  be  recovered  in  an 
action  for  money  had  and  received  ;  see  also  De  Havilland  v.  Bowev- 
barik,  1  Camp.  Ca.  50,  and  posl,  ch.   16. 
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44.  But  although  the  purchaser  assign  hy  way  of 
special  damage,  that  he  has  incurred  certain  expenses, 
yet  he  will  not  he  compelled  to  furnish  particulars  of 
such  special  damage  {g). 

45.  Where  in  a  single  count  there  were  several  alle- 
gations of  damage,  the  vendor,  the  defendant,  was  not 
allowed  to  select  some  of  the  items  and  pay  the  money 
into  court ;  the  whole  count  taken  together  was  in 
suhstance  of  a  demand  of  unliquidated  damages.  As 
the  seller  had  hroken  his  contract  with  the  plaintiff,  the 
Court  would  not  help  him  to  pare  down  the  demand  so  as 
to  compel  the  plaintiff  to  go  to  trial  at  his  own  risk  (//). 

46.  Where  no  particular  has  been  obtained,  the 
plaintiff  is  not  confined  to  the  objections  which  he  may 
have  stated  to  the  defendant,  but  may  take  advantage  of 
any  other,  which  may  entitle  him  to  recover  as  for 
breach  of  the  agreement  (i). 

47-  We  shall  elsewhere  consider  how  the  title  must 
he  averred  in  order  to  sustain  the  seller's  action  (/»),  and 
whether  it  is  necessary  to  i)rove  the  execution  of  the 
title-deeds  (/) ;  and  also,  ^vhether  a  court  of  law  can 
take  notice  of  equitable  objections  to  a  title  {m). 

48.  If  the  purchaser  die,  his  heir  cannot  sue  at  lav/ 
for  a  breach  ui)ou  a  mere  agreement  to  sell,  but  where 
there  has  been  a  breach  in  the  purchaser  s  life-time, 
and  a  loss  to  his  personal  propert}%  his  personal  repre- 
sentative may  maintain  an  action,  c.  g.  for  damage 
incurred  by  the  loss  of  interest  on  the  deposit,  juid  the 
expenses  of  investigating  the  title  («). 

lands,  3  Mccs.  &  Wels.  543, po5/,  (<)  Squire  r.Tod,  1  Camp.  Cas. 

cli.  8.  293. 

Qi)  Post,  ch.  8. 
((j')    Rctallick    r.    Ilawkes,    1  ,  ,v    r.     .     i     o    rv 

^^  ^  U)  Post,  ch.  8,  9. 

Mees.  &  Wels.  573.  )  \    r,    [     ,     L 

(w)  Post,  ell.  10. 

(/i)  Hodges   V.  Lord  Litclifield'  (ji)    Orino    v.    Broughton,     10 

9  Bing.  7 1 3.  Cing'.  533  [misprinted  in  report]. 
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40.  If  the  agreement  is  in  the  hands  of  one  of  the 
parties,  or  his  attorney,  equity,  in  case  a  bill  is  filed, 
will  compel  it  to  be  delivered  up  to  the  other  party,  in 
order  that  it  may  be  stamped  (o).  So,  in  case  of  an 
action,  if  only  one  part  of  the  agreement  has  been  exe- 
cuted, the  party,  in  whose  possession  it  is,  shall  be  com- 
pelled to  produce  it  to  the  other  party  (p),  and  it  is 
not  important  that  the  contract  was  made  with  the 
auctioneer,  and  not  mth  the  seller,  who  is  the  defen- 
dant (q).  And  if  there  are  even  two  parts,  but  one  only 
is  stamped,  the  party  having  the  unstamped  part  may 
give  secondary  evidence  of  the  contents  of  the  agree- 
ment, if  the  other,  after  notice,  refuse  to  produce  the 
stamped  part  (/•).  Where  one  party  produces  the  agree- 
ment, under  a  notice  from  the  other,  the  latter  need  not 
call  the  subscribing  w^itness  to  prove  the  execution  of 
the  agreement,  as  the  defendant  takes  an  interest  under 
it  (s).  Where  the  purchaser  has  signed  an  agreement, 
he  cannot,  in  an  action  for  the  deposit,  avoid  producing 
the  agreement,  by  merely  producing  the  conditions  of 
sale  and  the  auctioneer's  catalogue  of  sale  (if). 

50.  An  agreement,  as  we  have  seen,  may  be  estab- 
lished by  a  correspondence,  and  in  that  case,  the  letters 
form  the  agreement,  but  one  stamp  only  is  required  to 
them  all,  as  constituting  one  agreement  (?0. 

51.  Before  quitting  this  subject,  it  must  be  remarked, 
that  in  agreements  for  purchase,  the  covenants  are  con- 
strued according  to  the  intent  of  the  parties,  and  they 
are  therefore  always  considered  dependent  where  a  con- 

(o)  Supra,  ip.  164.  507.     See  Waller   v.   Horsfall,   1 

(p)  Blakey  v.  Porter,  1  Taunt.  Camp.  Ca.  501. 
386 ;  Bateinan  t'.  Pliilips,  4Taiint.  (s)     Bradshaw    v.    Bennett,    5 

157;  King  v.  King,  ib.  666  ;  Street  Carr.  <fc  Pay.  48. 
V.  Brown,  1  Marsh.  610.  (/)  Curtis  r.  Created,  2  Nev.  & 

Uj)  Ginger  v.  Bayly,  5  Moo.  7 1 .  Mann.  449. 

(?• )  Garnons  v.  Swift,  1  Taunt.  (?0  Stead  v.  Liddard,  1  Bing.  196. 
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trary  intention  does  not  appear  (.t),  (l).  The  true  rule, 
Mansfield,  C.  J.  {jj),  said,  was,  that  it  is  not  the  employ- 
ment of  any  ptu-tieular  word  whieh  determines  a  condi- 
tion to  be  i)recedent,  l)ut  the  manifest  intention  of  the 
parties. 

52.  The  old  law  was  certainly  in  favour  of  the  con- 
trary doctrine  {z)  ;  but  if,  as  Lord  Kenyon  observed, 
the  Courts  were  to  hold  otherwise  than  they  now  do,  the 
g:reatest  injustice  might  be  done  ;  for  supposing,  in  the 
instance  of  a  trader  who  had  entered  into  a  contract  for 
the  sale  of  an  estate,  that  between  the  making  of  the 
contract  and  the  final  execution  of  it  he  were  to  become 
a  bankrupt,  the  vendee  might  be  in  the  situation  of 
having  had  payment  enforced  from  him,  and  yet  be  dis- 
abled from  procm'ing  the  property  for  which  he  had 
paid(«),  (II). 

.33.  If,  therefore,  either  a  vendor  or  vendee  wish  to 
compel  the  other  to  observe  a  contract,  he  immediately 
makes  his  part  of  the  agreement  precedent ;  for  he  cau- 

(a-)  As  to  where  covenants  are  («)  Sec  Duke  of  St.  Alban's  r. 

precedent,   ami  where  dependent,  Sliore,  1  H.  Black.  270 ;  Goodis- 

see  Mr.  Serjeant  Williams's   note  son  r.   Nunn,  4  Term  Rep.  7(51  ; 

(4)  to    1  Saund.  a"2C  ;    Dawson  x.  Glazebrook  v.    Woodrow,  8  Term 

Dyer,  5  Darn.  &  Adoi.  584.  Hop.  3(JG  ;  and  Heard  v.  Wadliani, 

(//)  Smith  r.  Woodhoiise, 'S  New  1  East,  619;  and  see  Amcourt  t. 
Kep.233.  Scellavelockr.Geddes,  Elever,  '2  Kel.  B.  R.  159;  Car- 
lo East,  555.  penter  r.  Crcsswcll,  4  Bing-.  409; 

{z)  8  Term  Rep.  370,  371.  1  Moo.  &  Pay.  66. 

(1)  In  Morris  i\  Kniyht,  T.  '2  Jac.  II.  B.  R.  there  were  mutual  cove- 
nants :  one  agreed  to  pay  a  sum  ot"  money  for  a  lease  for  years  ;  the 
other  covenanted  that  ho  should  enter  in  twenty  days,  and  that  he 
would  make  a  demise  thereof,  from,  &c.,  and  the  plaintiD  brought  an 
action  for  non-payment  of  the  money  before  the  demise  made,  held 
not  good,  for  the  lease  is  the  consideration  :  so  judgment  for  the 
def'Midant.      MS. 

(,11)  As  to  tills  point  in  bankrtiptcy,  vide  s/^yv/v/,  s.  1,  muX  post,  cli. 
1-2  iV  21. 
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not  proceed  against  the  other  without  an  actual  per- 
formance of  the  agreement  on  his  part,  or  a  tender  and 
refusal. 

54.  Thus  a  vendor  cannot  bring  an  action  for  the 
purchase -mone},,  without  having  executed  the  convey- 
ance, or  offered  to  do  so,  unless  the  purchaser  has  dis- 
charged him  from  so  doing  {h)  ;  but  if  the  purchaser  give 
a  bill  of  exchange,  or  other  security,  for  the  purchase- 
money,  payable  at  a  certain  day,  he  must  pay  it  when 
due,  and  cannot  resist  the  payment  even  in  the  case  of 
a  bill  of  exchange,  on  the  ground  that  there  was  no 
consideration  for  the  drawing  of  the  bill,  because  the 
seller  has  refused  to  convey  the  estate  according  to  the 
agreement.  But  he  will  have  his  remedy  upon  the 
agreement  for  the  non-execution  of  the  conveyance  (c). 
And  if  the  purchaser,  had  he  actually  paid  the  money 
secured  by  the  note  as  a  deposit,  would  have  been 
entitled  to  recover  it  back — as  where  the  agreement 
could  not  be  performed  by  the  seller — it  is  not  clear 
that  he,  the  purchaser,  might  not  resist  the  payment  of 
the  note  on  the  ground  of  want  of  consideration,  but 
w^hilst  the  contract  remains  open,  he  cannot  resist  the 
payment  of  the  note  {d). 

55.  On  the  other  hand,  a  purchaser  cannot  maintain 
an  action  for  breach  of  contract,  without  having  tendered 
a  conveyance,  and  the  purchase-money  (e). 

56.  This  last  position  has,  however,  been  rendered 
doubtful  by  some  recent  dicta  of  the  Judges  (/),  that  it 

ib)   Jones    v.   Barklcy,    Doiigl.  Adolp.  155. 

684;    Philips  v.  Fielding,    2   H.  {d)  See  2  Barn.  &   Adol.    157, 

Black.  123  ;  and  see  3  East,  443.  158. 

(c)  See  Mog-gridge  T'.  Jones,  14  (e)    See    1    Esp.    Ca.    191;    ex 

East,  486;  3  Camp.  Ca.  38  ;  and  ^^rtr/e  Hylliard,  1  Atk.  147. 

see  Swan  r.  Cox,   1  Marsh.  176;  (/)  Lord   Kosslyn,    in  Pincke 

Spiller   V.  Westlake,    2  Barn.   &  v.    Curtois,   4  Bro.    C.  C.    332  ; 
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is  incumbent  on  the  vendor  to  prepare  and  tender  a  con- 
veyance, which,  as  a  general  rule,  certainly  seems  to 
have  prevailed  when  the  simplicity  of  the  common  law 
prevailed,  and  possession  was  the  best  evidence  of  title ; 
Ijut  upon  thf^  introduction  of  modifications  of  estates, 
unknown  to  the  common  law,  and  which  brought  v.ith 
them  all  the  difficulties  that  surround  modem  titles,  it 
became  necessary  to  make  an  abstract  of  the  numerous 
instruments  relating  to  the  title,  for  the  purpose  of  sub- 
mitting it  to  the  purchaser's  counsel :  and  it  then  became 
usual  for  him  to  prepare  the  conveyance.    This  practice 
has  continued,  and  is  now  the  settled  rule  of  the  Profes- 
sion :  the  rule  is,  indeed,  sometimes  departed  from,  Imt 
this  seldom  happens,  except  in  the  country,  and  it  alwaj'S 
arises  from  consent,  or  express  stipulation. 

57.  Ill  ^  hi^te  case  (//),  this  point  came  distinctly  before 
the  Court  of  Exchequer,  and  it  was,  in  conformity  to  the 
})resent  practice  of  the  Profession,  decided,  that  the  pur- 
chaser, and  not  the  vendor,  is  bound  to  prepare  and 
tender  the  conveyance.  In  the  earl}'  case  of  Webb  v. 
Bettel  (/<),  the  same  rule  was  expressly  recognised  by 
Windham,  J.  and  denied  by  no  one.  He  said,  "  that 
where  a  })erson  is  to  execute  a  conveyance  generally, 
there  the  counsel  of  the  purchaser  is  intended  to  draw 
it,  and  then  the  purchaser  ought  to  tender  it. 

58.  It  is  settled,  that  if  a  conveyance  is  to  be  prepared 
at  the  expense  of  a  purchaser,  he  is  bound  to  tender 
it  (<).  Now  it  is  admitted  on  all  hands,  that  the  expense 
of  the  eonve3'anee  nmst  be  borne  by  the  purchaser,  if 

Miirtlonald,  C".  B.  in  GroAvsock  z'.  f.  . Smith,  2  .Siuilli,  .OI.'J;   but  see 

Siuitli,  3  Anstr.  877  ;    Lord  Ken-  Standlcy  r.  Hcininington,  G  Taunt. 

yon,  ill  Ihr.ird  v.  Wiuilinin,  1  l-last,  5C)1  ;  '2  .Marpli.  27(>. 

627;  and  Lord  Hidoii,  in  Suton  i--.  (/i;   1  Lev.  44. 

Sladc,  7  Vos.  jun.  278.  (i)  Seward  r.  Willoek,  5  East, 

{y)  Baxter  r.  Lewis,  1  Forrest's  198. 
Rep.   Exch.   Gl  ;  and   s:c  Martin 
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there  be  no  express  stipulation  to  the  contrary.  There- 
fore, where  there  is  no  such  stipulation,  the  purchaser  is 
bound  to  tender  the  conveyance.  In  a  late  case  in  the 
Court  of  Exchequer,  where  a  lease  was  to  be  prepared 
at  the  sole  expense  of  the  lessor,  it  was  held  that  he  was 
to  prepare  it,  and  not  the  lessee.  It  may  be,  indeed,  that 
one  may  be  bound  by  the  express  terms  of  a  contract  to 
prepare  a  lease  or  conveyance,  and  yet  that  it  shall  be 
paid  for  by  another,  for  such  stipulations  are  not  incon- 
sistent ;  but  where  all  that  is  stipulated  for  is,  that  it 
shall  be  prepared  at  the  expense  of  the  lessor,  and  there 
is  no  contract  to  explain  it,  it  must  be  intended  that  the 
lessor  is  to  prepare  it  also  (k) . 

59.  Upon  the  whole,  notwithstanding  the  recent  dicta 
to  the  contrary,  as  the  precise  point  came  before  the 
Court  of  Exchequer,  in  Baxter  v.  Lewis,  and  their  de- 
cision accords  with  the  tiniform  practice  of  conveyancers, 
which  has  always  met  with  the  greatest  attention  in 
courts  of  justice  (/),  we  may  be  warranted  in  saying, 
that  the  purchaser,  and  not  the  vendor,  ought  to  pre- 
pare and  tender  the  conveyance. 

60.  If  the  purchaser  is  required  by  the  agi'eement  to 
prepare  the  conveyance,  it  is  clear  that  the  vendor  may 
maintain  an  action,  or  file  a  bill,  without  tendering  a 
conveyance  (m) ;  and  therefore,  to  prevent  all  doubt  on 
this  point,  it  seems  advisable  to  stipulate  in  the  agree- 
ment or  conditions  of  sale,  that  the  conveyance  shall  be 
prepared  by,  and  at  the  expense  of,  the  purchaser.  A 
purchaser  must,  however,  prepare  the  conveyance, 
although  it  is  merely  declared  that  the  conveyance  shall 
be  at  his  expense  (w). 

{k)  Price  V.  Williams,  1  Mces.  (w)  Hawkins  V:  Kemp,  3  East, 

cVWels.  6.  410. 

(/)   See  2  Atk.  208;  1    Term  (n)  Seward  r.  Willock,  5  East, 

Hep.  772;   Wilniot,  218.  198. 
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(31.  But  altliougli  a  purchaser  is  expressly  required 
to  prepare  a  conveyance,  yet  if  a  bad  title  be  jn-oduced, 
he  may  maintain  an  action  for  recov  ery  of  his  deposit, 
without  tendering  a  conveyance  (o).  So  where  a  vendor 
has,  by  selling  the  estiite,  incapacitated  himself  from  exe- 
cuting a  conveyance  to  the  tirst  purchaser,  that  renders 
further  expense  and  trouble  on  his  part  unnecessary ; 
and  he  may  accordingly  sustain  an  action  without  ten- 
dering a  conveyance,  or  the  purchase-money  (p). 

02.  Wliere  a  pm-chaser  is  let  into  possession  on  a 
treaty  for  purchase,  he  does  not  become  tenant  to  the 
seller  ;  and  if  the  seller  cannot  make  a  title,  it  is  doubt- 
ful whether  an  action  W'ill,  under  any  circumstances,  lie 
against  the  purchaser  (I).  It  is  settled  that  the  action 
will  not  lie  where  the  occupation  has  not  been  bene- 
ficial to  him  (q),  beyond  the  mere  protection  from  the 
inclemency  of  the  weather,  and  if  he  paid  the  money, 
of  which  the  seller  might  have  made  interest,  although 
the  jury  expressly  find  that  the  value  of  the  house, 
during  the  occupation  of  the  purchaser,  exceeds  the 
interest  of  the  money  paid,  yet  the  seller  cannot  re- 
cover (r)  ;  for  it  is  impossible  to  make  the  rules  of  law 
dei)end  on  the  balance  of  loss  or  gain  in  each  transac- 
tion :  one  party  must  take  back  his  money,  and  the 
other  take  l)ack  his  house.  A  contract  cannot  arise 
by  implication  of  law,  under  circumstances,  the  occur- 
rence of  which  neither  of  the  parties  ever  had  in  their 
contemplation, 

(o)  Seward  r.  Willock,  iibisup.-,  v.  Shore,   1  II.  Black.  '270  ;  Jack- 

S.  P.  ruled  by  Lord  Ellcuboroiigh,  son  r.  Jacob,  3  Bing-.  N.  C.  869. 

C.  J.   in    Lowndes  v.  Bray,   Sitt.  {q)  llcarnc   r.  Toiiilin,   Peake's 

after  T.T.  1810.  Ca.  19'2. 

(;>)  Kniyht  r.Crockford,  1  Esp.  (;)     Kirtland     r.    Pounsett,     1 

Ca.  189.    See  Duke  of  St.  Albau's  Taunt.  45. 


(l)  See  suj/ra,s.  I,  for  the  effect  of  a  contract  on  an  cxistinfr  t<'nancy 
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63.  But  as  the  possession  is  in  these  cases  lawful, 
being  with  the  assent  of  the  seller,  an  ejectment  will 
not  lie  against  the  purchaser  without  a  demand  of  pos- 
session, and  refusal  to  quit  {s) ;  unless  upon  possession 
being  given  to  him,  he  agreed  to  quit  possession  if  he 
should  not  pay  the  purchase-money  on  a  given  day,  or 
the  like ;  in  which  case  an  ejectment  will  he,  without 
notice,  on  non-performance  of  his  agreement.  The 
agreement  operates  in  the  same  manner  as  a  clause  of 
re-entry  on  breach  of  covenant  in  a  lease  (t).  ' ' 

64.  If  possession  be  given  upon  payment  of  part  of 
tlie  purchase -money,  and  interest  is  paid  upon  the  re- 
mainder, twenty  years'  possession  by  the  purchaser  is 
no  bar  in  ejectment,  because  bis  possession  w'as  not 
adverse  to  the  seller  (w). 

65.  Where  the  conditions  of  sale  stipulated  for  the 
delivery  of  an  abstract,  &c.  by  the  sellers,  and  that  in 
case  the  purchaser  was  let  into  possession  before  the 
payment  of  his  purchase-money,  he  should  be  consi- 
dered as  tenant  at  will  to  the  vendors,  and  pay  interest 
after  the  rate  of  four  per  cent,  upon  the  amount  of  his 
purchase-money,  as  and  for  such  rent — the  seller  made 
default  in  delivering  of  the  abstract,  and  the  purchaser 
was  let  into  possession — it  was  held,  1 .  That  in  the  ab  • 
scnce  of  an  express  contract  by  the  purchaser  to  waive 

(s)  Doe  V.  Jackson,  1  Barn.  &  Wels.  695'.'      ■'" 
Cress.  448;    Right  v.  Beard,    13  (t)  Doe  v.  Saycr,  3  Camp.  Ca. 

East,  210.     See   Ileg-an  v,  John-  8.    The  same  doctrine  is  extended 

son,  2  Taunt.  148  ;  Doe  v.  Lawder,  to  an  agreement  for  a  lease,  Doe 

1    Stark.    308 ;    Doe    v.  Boulton,  v.  Snjith,   6   East,    530 ;    Doe  v. 

1    Mood.   &    Malk.    148;    Doer.  Breach,  6  Esp.  Ca.  106. 
Waller,    1   Carr.    &    Payn.    595 ;  {u)    Doe    x.    Edgar,    2   Bing-. 

Doe    V.   Miller,  5  Cnrr.  &   Payn.  N.  C.    498;    see   ch.    11,    s.   5, 

595  ;   Doc  v.  Pullen,  2  Bing.  N.  C.  jjost. 
749  ;   Doe  v.  Stanion,  1  Mees.  & 
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the  non-fulfilment  of  the  condition  to  deliver  an  abstract, 
no  such  contract  could  he  implied  at  law,  from  the 
mere  circumstance  of  the  purchaser  Ijeing  let  into  pos- 
session :  the  remedy  was  to  be  sought  in  equity. — 
2.  That  use  and  occupation  would  not  lie,  for  the  con- 
dition under  which  the  purchaser  was  said  to  have 
occupied,  supposed  that  the  vendors  would  have  per- 
formed their  parts  of  the  previous  contract,  and  pro- 
vided for  the  case  of  default  after  such  performance : 
the  law  would  not  imply  that  the  vendee  had  subjected 
himself  to  such  a  con(Ution  by  being  let  into  possession 
while  the  title  remained  incertain.  3.  That  if  the  pur- 
chaser had  agreed  to  be  l)ound  by  the  condition,  the 
action  ought  not  to  have  been  for  use  and  occupation, 
but  the  declaration  should  have  been  special  on  the 
contract  to  pay  four  })er  cent,  upon  the  purchase-money, 
a  contract  in  the  nature  of  an  agreement  for  a  tenanc}', 
but  not  amounting  to  that  (.r). 

66.  And  in  a  case  where  power  was  given,  in  a  con- 
tract under  seal,  to  a  purchaser  to  leave  the  purchase- 
money  as  a  charge  upon  the  property  for  a  given  period 
jit  interest,  and  it  was  sti])ulate(l  that  the  purchaser 
should  be  deemed  tenant  to  the  seller  at  a  rent  equal  to 
the  interest,  and  the  seller  was  to  have  power  to  dis- 
train, though  the  agreement  was  acted  upon,  yet  the 
instrument  was  held  not  to  be  a  lease,  but  substantially 
a  contract  for  iiurchase,  and  that  the  power  of  distress 
(hd  not  alter  the  nature  of  the  contract  between  the 
l)arties.  And  this  construction  was  held  to  prevail  even 
in  the  event  of  the  bankruptcy  of  the  purchaser  (j/). 

(x)  Scaton  V.  Sooth,  4  Adol.  &  Justice  Littlodalc;  see  the  opinions 

Ell.  528,  where  the  purchase  was  of  the  L.  C.  J.  and   Mr.  Justice 

in  lots,  and  the  sellers  had  not  a  Coleridge. 

joint  title.      The  statement  in  the  {>/)  Hope  v.  Booth,    1  Baru.  & 

text  is  from  the  judg-mcnt  of  Mr.  Adol.  498. 
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67'  A  writ  of  ne  ejueat  regno  lies  agaiiiot  a  purchaser 
who  has  not  paid  the  purchase-money,  upon  his  threat- 
ening to  go  abroad,  if  the  vendor's  title  has  been 
accepted  (~),  or  there  has  been  a  decree  for  a  specific 
performance  after  the  title  has  been  investigated  {a). 
But  although  the  purchaser  has  taken  possession  of  the 
property,  and  received  the  rents  after  the  delivery  of  the 
abstract,  yet  the  writ  cannot  issue  ;  for  vudess  the  Court 
can  make  it  out  to  be  quite  clear  that  there  must  be  a 
specific  performance,  it  cannot  grant  the  writ  {h). 

{z)  Goodwin  v.  Clarke,  2  Dick.  (o)  Boehni  x.  Wood,    Turn.  & 

497  ;    and  Anon.  ibid,  note  ;  see  Russ.  332. 

Jackson  v.   Petrie,   10  Ves.  jun.  {b)  Morris  v.  M'Neil,   2  Russ. 

164.  604. 
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28.  Althouf/h   new   circumstance 
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29.  Acquiescence     where   fraud 

and  oppression. 

31.  Confirmation  where  fraud. 

32.  Whether  fraudulent  transac- 
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1 .  Where  one  party  fails  in  performing  the  contract, 
the  other,  if  lie  means  to  rescind  it,  should  give  a  clear 
notice  of  his  intention  (a). 

2.  The  right  to  rescind  a  contract  arises  either  hefore 
the  completion  of  it — as  for  the  want  of  title,  for  example 
— or  after  the  contract  is  completed.  The  first  class  of 
cases  we  have  already  considered  generally  (h),  and  we 
have  now  only  to  in((uire  in  what  eases  a  party  may 
require  a  contract  to  he  delivered  up  ;  and,  2dly,  under 
what  circumstances  a  party  may  rescind  the  eontraet 
after  the  execution  of  the  conveyance.  And,  first,  as  to 
the  delivering  up  of  a  contract. 

3.  Few  cases,  Lord  Eldon  ohserved,  turn  on  greater 
niceties  than  those  which  involve  the  ([uestion  whether 
a  eontraet  ought  to  he  delivered  up  to  he  eaneelled,  or 
wh{>ther  the  i)arties  should  he  left  to  their  legtd  re- 
medy (r). 

4.  Wliere  a  man,  knowing  of  the  death  of  a  ])erson. 
hy  whose  denlli   the  vnhu^  of  the  property  in  the  hands 


(a)  l^oynolds  ?•. Nelson,  6 Madd. 


18, 


(b)    Vide  supra,  s.  5. 
(r)  Jac.  172. 
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of  assignees  of  a  bankrupt  was  improved,  purchased  the 
property,  and  did  not  disclose  the  fact,  and  they  ^Yere 
unaware  of  it,  although  it  was  publicly  known,  Lord 
Eldon  ordered  the  contract  to  be  delivered  up  (d). 

5.  In  a  case  (e)  where,  pending  the  investigation  of  a 
point  upon  the  title  to  a  part  of  the  estate,  the  seller 
and  his  solicitor,  in  the  absence  of  the  purchaser's 
solicitor,  went  to  the  purchaser  and  induced  him  to  pay 
the  purchase-money,  and  to  execute  two  deeds  of  co- 
venant for  the  production  of  title-deeds  to  the  estate, 
which  were  not  in  his  possession,  and  the  seller  gave 
him  a  written  acknowledgment  for  the  money,  which  he 
undertook  to  return  in  case  the  title  to  the  premises 
should  not  be  complete  :  the  purchaser's  solicitor  dis- 
approved of  this  proceeding,  and  the  seller  then  insisted 
that  the  purchaser  had  accepted  the  title.  The  Court 
held,  that  a  case  of  fraud  had  been  established  against  the 
seller ;  and  as  the  seller  had  retained  the  money  and  the 
deeds  of  covenant  after  the  objection  made  by  the  pur- 
chaser's solicitor,  and  had  ])ut  his  defence  upon  the 
acceptance  by  the  purchaser  of  the  title,  and  three 
years  had  elapsed  since  the  bill  was  filed,  the  purchaser 
was  entitled  to  have  the  contract  rescinded  without  re- 
ference to  the  validity  of  the  objection  to  the  title,  or  to 
what  part  of  the  estate  the  objection  applied.  The  seller 
was  ordered  to  repay  the  purchase-money  with  interest, 
and  to  repay  the  auction-duty  paid  by  the  purchaser, 
and  also  to  pay  all  costs,  charges,  and  expenses  w^hich 
had  been  incurred  by  the  purchaser  in  consequence  of 
and  incident  to  the  purchase  and  the  costs  of  the  suit  (/). 

6.  In  the  great  case  of  Small  i\  Attwood  {(/),  which 

(d)  Turner  v.  Harvey,  Jac.  169;  (/)  See  according-ly,  Edwards 
sec  post.  V.  M'Leay,  Coop.  318. 

(e)  Berry  v.  Armistead,  2  Keo,  (g)  You.  407 ;  3  You.  &  Coll, 
221.  105,  infra. 
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from  its  complicated  facts  can  hardly  perhaps  be  cited 
as  an  authority  for  anything  beyond  the  general  prin- 
ciple, that  in  the  absence  of  actual  fraud,  represen- 
tations and  assertions  upon  a  treaty  are  concluded  by 
a  contract  in  which  no  notice  is  Udven  of  them,  the 
learned  Judge  who  decided, the  case  in  the  first  instance 
considered  that  there  was  a  mis-statement  of  the  basis 
of  the  agreement ;  there  ,wja,s  a.  mis-statement  with  the 
knowledge  of  the  party,  and  therefore  it  came  within 
the  principle,  that  if  a  case  of  deception  is  made  out, 
which  would  entitle  the  purchaser  to  recover  for  a  de- 
ceitful misrepresentation,  it  is  a  ground  in  a  court  of 
equity,  to  which  an  ai)plication  may  be  made  to  set  aside 
a  contract  (//) ;  but  the  House  of  Lords  came  to  a  dif- 
ferent conclusion,  and  dismissed  the  purchfisers'  bill 
with  costs. 

7.  Unless  a  clear  fraud  be  established,  there  ought  to 
be  no  relief  in  equity,  for  there  is  a  great  difference 
between  establishin.g  and  rescinding  an  agreement.  In 
Small  V.  Attwood,  for  example,  it  was  not  too  much  to 
expect  that  if,  in  a  purchase  of  such  magnitude,  in 
which  of  course  there  was  i)rcvious  inquir}',  the  ])ur- 
chasers  bought  on  the  representations  of  the  seller 
as  to  the  cost  of  producing  pig  iron,  they  should 
have  required  him  to  bind  himself  bi/  the  contract  to 
those  representations,  and  to  agi'ee  to  reduce  the  pur- 
chase-money if  the}'  proved  to  be  incorrect.  Such 
a  simple  precaution  would  have  prevented  the  vast 
litigation  in  that  case ;  but  it  is  clear  that  if  such  a 
demand  had  l)een  made,  it  would  not  have  been  ac- 
ceded to,  and  that  if  it  had  l)een  refused,  the  pur- 
chasers would  have  executed  the  contract  without  it. 

8.  At  law,  ui)on  a  sak^  of  chattels — pictures,  for  ex- 

(/t)  See  You.  487.  462,  463;  and  see  Lovell  v.  Hicks,  2  You.  & 
Coll.  51. 
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ample — where  there  is  no  express  warranty,  but  only 
a  representation,  the  seller  will  not  be  answerable, 
although  the  representation  prove  to  be  untrue,  if  he 
believed  it  to  be  true  (i). 

9.  There  are  cases,  as  we  have  already  seen,  in 
which,  in  dismissing  a  bill  for  a  specific  performance, 
the  decree  is  expressly  made  without  prejudice  to  the 
plaintiff's  remedy  at  law  upon  the  contract.  In  Mort- 
lock  r.  Buller  (A*),  where  Lord  Eldon  refused  a  specific 
performance  to  the  purchaser,  who  was  plaintiff,  he 
observed  that  there  was  nothing  in  the  circumstances 
which  could  induce  him  to  think  the  plaintiff  could  be 
restrained  from  using  all  the  remedies  he  might  have  at 
law  if  a  bill  had  been  filed  [by  the  seller]  to  have  the 
contract  delivered  up.  It  was  much  too  late  to  discuss 
then  whether  a  court  of  equity  ought  to  order  a  con- 
tract that  it  would  not  specifically  perform  to  be  delivered 
up,  and  to  decree  the  performance  of  a  contract  which 
it  would  not  order  to  be  delivered  up,  for  the  distinction 
was  always  laid  down,  that  there  are  many  cases  in 
which  the  party  has  obtained  a  right  to  su.e  upon  the 
contract  at  law,  and  under  such  circumstances,  tliatlns 
conscience  cannot  be  affected  in  equity  so  as  to  deprive 
him  of  that  remedy;  and  yet,  on  the  otiier  hand,  the 
Court  declaring  he  ought  to  be  at  liberty  to  proceed  at 
law,  will  not  actively  interpose  to  aid  him,  and  spe- 
cifically perform  the  contract. 

10.  So  in  Cadman  v.  Horner  (l),  where  Sir  W.  Grant 
refused  a  purchaser  a  specific  performance  on  account 
of  a  slight  misrepresentation  by  him,  he  observed,  that 
this  was  not  a  case  where  the  Court  was  called  upon  to 
rescind  an  agreement,  and  to  decree  the  conveyance 

0')De  Sewhanbergr.  Biiclianan,  {k)  10  Ves.  jiin.  308;   Day  v. 

5  Carr.  &  Payn.  343.  Newman,  2  Cox,  77. 

(/)   IS  Ves.jun.  10. 
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executed  in  pursuance  of  it  to  be  delivered  up  to 
be  cancelled,  which  would  admit  a  different  consider- 
ation. 

1 1 .  Secondly.  We  have  elsewhere  shown  that  there 
are  few  cases  in  which  a  purchaser  can  rescind  a  con- 
tract after  the  conveyance  is  executed,  and  the  purchase 
completed,  on  account  of  the  price  being  unreason- 
able (m) . 

12.  Nor,  on  the  other  hand,  can  the  vendor  easily 
obtain  relief  on  account  of  the  inadequacy  of  the  con- 
sideration  after  the  conveyance  is  executed  (/<). 

13.  A  cestui  qne  trust,  whose  trustee  has  sold  the 
estate  to  himself,  may  rescind  the  sale ;  but  this  subject 
is  fully  discussed  in  a  subsequent  part  of  this  work  (o). 

14.  Where  a  man  having  a  right  to  an  estate,  pur- 
chased it  of  another  person,  being  ignorant  of  his  own 
title,  the  vendor  was  compelled  to  repay  the  purchase- 
money,  with  interest  fi'om  the  time  of  filing  the  bill, 
and  costs  ;  for  the  report  says,  though  no  fraud  appeared, 
and  the  defendant  apprehended  he  had  a  right,  yet  there 
was  a  plain  mistake  such  as  the  Court  was  warranted 
to  relieve  against,  and  not  to  suffer  the  defendant  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an 
estate  to  which  he  had  no  right  (p) . 

The  facts,  as  they  appear  in  the  registrar's  book,  are 
shortly  these  {q)  :  John  Bingham  devised  an  estate  tail 
in  certain  lands  to  Daniel,  his  eldest  son  and  heir,  with 
the  reversion  in  fee  to  his  (the  testator's)  own  right  heirs. 
Daniel  left  no  issue,  but  demised  the  estate  to  the  plain- 
tiff in  fee.  The  bill  stated  that  the  latter  being  ignorant 
of  the  law,  and  persuaded  by  the   defendant  and  his 

(;«)  Seech.  6.  (o)  See  ch.  19. 

(p)  Bingham  r.  Bingliam,  1  Vcs. 
{n)  Ch.  C^.  106. 

(y)  Reg.  Lib.  1748,  A.  fol.  154. 
VOL.   I.  CO 
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scrivener  and  conveyancer  that  Daniel  had  no  power 
to  make  such  devise,  and  being  also  subjected  to  the 
action  of  ejectment,  purchased  the  estate  of  the  de- 
fendant for  80  /.,  and  it  was  conveyed  to  him  by  lease 
and  release.  The  bill  was  to  have  the  money  repaid 
with  interest.  The  defendant,  by  his  answer,  insisted 
that  Daniel  had  no  power  to  make  such  devise,  but  if 
he  had,  then  he  insisted  that  the  plaintiff  should  have 
been  better  advised  before  he  parted  with  his  money,  for 
that  all  purchases  are  to  be  at  the  peril  of  the  pur- 
chaser. 

15.  Lord  Redesdale  observed,  that  if  it  were  clear 
that  a  man  had  the  fee  simple,  and  that  fraud,  or  per- 
haps mere  ignorance,  had  induced  him  to  accept  a  lease 
from  another  person,  the  Court  might  control  the  set- 
ting up  of  the  lease:  in  a  case  of  fraud  it  certainly 
might ;  in  a  case  of  mere  ignorance,  though  he  inclined 
to  think  it  might,  yet,  after  looking  a  little  into  the 
subject,  he  found  great  difficulty  in  holding  that  a  court 
of  equity  would  interfere  (r). 

16.  The  authorities  certainly  are  not  easily  to  be 
reconciled  on  this  head,  although  there  are  several  in 
which  relief  has  been  given  on  the  mere  ground  of 
mistake  as  between  parties  not  standing  in  the  relation 
of  vendor  and  purchaser  (s) . 

17.  In  a  case  where  a  devisee  under  a  tenant  in  tail, 
who  had  not  barred  the  entail,  obtained  a  conveyance 
from  the  heir  at  law,  a  poor  man,  who  upon  being 
sent  for  by  a  friend  of  the  family,  in  company  with  a 
solicitor,  agreed  to  convey  to  the  devisee  for  200  L,  but 
did  not  know  the  value  of  the  estate,  nor  that  the  devise 
was  void,  and  afterwards  conveyed,  there  having  been 

(r)  Saunders  r.  Lord  Annesley,      Moso.  364;  Leonard  v.  Leonard, 
2Scho.  &Lef.  101.  2  Ball  &  Beat.   171;    and  see  2 

(5)    Lansdown     v.     Lansdown,      Mer.  233. 
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time  for  deliberation,  Lord  Kenyon,  Master  of  the  Rolls, 
upon  a  bill  to  set  aside  the  conveyance,  as  obtained  by 
fraud  and  imposition,  observed,  that  no  case  had  been 
cited,  and  therefore  the  case  before  him  must  stand 
upon  its  own  circumstances,  which  were  such  as  did 
not,  in  his  opinion,  amount  to  a  proof  of  fraud  and  im- 
position. If  the  plaintiff  after  the  offer  had  gone  home 
and  consulted  his  friends,  and  had  afterwards  accepted 
it,  and  joined  in  the  conveyance,  he  thought  he  ought 
not  to  be  relieved;  but  fi'om  its  being  suddenly  ac- 
cepted, without  further  inquiry  or  information,  the  con- 
veyance ought  to  be  set  aside  as  improvidently  entered 
into,  and  therefore  decreed  for  the  plaintiff  (?). 

18.  In  a  modern  case,  where  the  sellers  knew  of  a 
defect  in  the  title  to  a  part  of  the  estate,  which  was 
material  to  the  enjopnent  of  the  rest,  and  did  not  dis- 
close the  fact  to  the  purchaser,  and  it  could  not  be  col- 
lected from  the  abstract,  the  purchaser  was  relieved 
against  the  purchase  in  equity.  Tlie  sellers  were  decreed 
to  repay  the  purchase -money,  with  costs,  and  likewise 
all  expenses  which  the  purchaser  had  been  put  to  rela- 
tive to  the  sale,  together  with  an  allow^ance  for  any 
money  he  laid  out  in  repairs  during  the  time  he  was  in 
possession  (u).     This  is  a  case  of  the  first  impression. 

Sir  W.  Grant  observed,  that  the  bill  was  rather  of  an 
unusual  description.  It  could  not  certainly  be  con- 
tended that,  by  the  law  of  this  country,  the  insufficiency 
of  a  title,  even  when  producing  actual  eviction,  neces- 
sarily furnishes  a  ground  for  claiming  restitution  of  the 
purchase-money.  By  our  law  the  vendor  is,  in  general, 
hable  only  to  the  extent  of  his  covenants ;  but  it  had 

(0  Evans  t).  Llewellyn,  2  Bro.      308  ;  affirmed  by  Lord   Eldon  on 
C.  C.  150.  appeal,  1 1  July  1818,  with  a  reser- 

vation of  the  question  as  to  repairs, 
(»)  Edwards  r.  M'Lcay,  Coop.      MS.     S.  C.  2  Swanst.  287. 

c  c  2 
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never  been  laid  down  that,  on  the  subject  of  title,  there 
could  be  no  such  misrepresentation  as  would  give  the 
purchaser  a  right  to  claim  a  relief  to  which  the  cove- 
nants do  not  extend.  Wliether  it  would  be  a  fraud  to 
offer  as  good  a  title  which  the  vendor  knew  to  be  defec- 
tive, it  was  not  necessary  to  determine ;  but  if  he 
knows  and  conceals  a  fact  material  to  the  validity  of  the 
title,  he  w^as  not  aware  of  any  principle  on  which  relief 
could  be  refused  to  a  purchaser. 

Lord  Eldon  affirmed  the  decision  upon  appeal :  he 
observed,  that  the  case  resolved  into  this  question, 
whether  the  representation  made  to  the  plaintiff  was  not 
in  the  sense  in  which  we  use  the  term  fraudulent.  He 
was  not  apprised  of  any  such  decision,  but  he  agreed 
with  the  Master  of  the  Rolls,  that  if  one  party  makes  a 
representation  which  he  knows  to  be  false,  but  the 
falsehood  of  which  the  other  party  had  no  means  of 
knowing,  the  Court  will  rescind  the  contract  (a'). 

19.  Where  a  purchaser  is  entitled  to  be  reUeved  on 
the  ground  of  concealment  of  a  fact  establishing  the  in- 
validity of  the  title,  it  is  not  important  that  he  has  not 
been  evicted  :  if  the  rightful  owner  is  not  barred  by  ad- 
verse possession,  though  he  may  never  assert  his  right, 
the  purchaser  cannot  be  compelled  to  remain  during  the 
time  to  run  in  a  state  of  uncertainty  whether,  on  any 
day  during  that  period,  he  may  not  have  his  title  im- 
peached. A  court  of  equity  is  bound  to  relieve  a 
purchaser  from  that  state  of  hazard  into  which  the  mis- 
representation of  the  seller  has  brought  him  (y). 

20.  Where  a  person  sold  a  remainder  expectant  upon 
an  estate-tail,  and  both  parties  considered  that  the  re- 
mainder was  unbarred,  and  it  afterwards  appeared  that 
a  recovery  had  been  suffered  before  the  contract,  the 

(.r)  2  Swanst.  287.  {%j)  Edwards  v.  M'Leay,  Coop. 
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purchaser  was  relieved  against  a  bond  which  he  had 
given  for  the  purchase-money,  and  the  seller  was  com- 
pelled to  repay  the  interest  which  he  had  received  (z). 
This  was  a  strong  decision.  The  purchaser  might  have 
ascertained  the  fact  by  search.  The  Chief  Baron  laid 
down  some  very  general  propositions  ;  he  said,  "  that  if 
a  person  sell  an  estate,  having  no  interest  in  it  at  the 
time,  and  takes  a  bond  for  securing  the  payment  of  the 
purchase-money,  that  is  certainly  a  fraud,  although 
both  parties  should  be  ignorant  of  it  at  the  time  (a). 
Suppose  I  sell  an  estate  innocently,  which  at  the  time 
is  actually  swept  away  by  a  flood,  without  my  know- 
ledge of  the  fact,  am  I  to  be  allowed  to  receive  5,000^. 
and  interest,  because  the  conveyance  is  executed,  and  a 
bond  given  for  that  sum  as  the  purchase-money,  when, 
in  point  of  fact,  I  had  not  an  inch  of  the  land  so  sold  to 
sell  (b)  r"  Both  these  cases,  when  they  arise,  will,  it  is 
apprehended,  deserve  great  consideration  before  they 
are  decided  in  the  purchaser's  favour.  The  decision 
must  be  the  same,  whether  the  money  is  actually  paid 
or  only  secured.  Lord  Eldon,  in  a  later  case,  expressed 
considerable  doubts  as  to  the  docti'inc  in  this  case. 

2 1 .  Although,  as  we  have  seen,  the  treaty  for  a  con- 
tract is  considered  to  be  concluded  by  the  terms  of 
the  contract  itself,  and  they  cannot  be  added  to  at  all  at 
law  by  i)arol  evidence,  nor  even  in  equity,  except  as  a 
defence,  yet  it  is  laid  down  that,  where  a  misrepre- 
sentation of  a  material  fact  not  within  the  observation 
of  the  opposite  party  is  made,  the  person  making  the 
representation,  knowing  at  the  time  that  his  statements 
are  untrue,  under  such  circumstances  an  action  may  be 

{z)  Hitchcock    V.   Giddings,    4  2    Frccni.     lOG  ;     and    pos(,    cli. 

Prico,  13.5.  1-2. 

(a)  But  see  2  Cro.  19(3;    2  Ld.  {h)  S^c  cli.  G,  posL 

Raym.    1118  ;     IT.   Rep.    755; 
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maintained  at  law  for  the  purpose  of  recovering  a  com- 
pensation in  damages  for  the  injmy  the  party  has  sus- 
tained, notwithstanding  the  contract  was  in  writing,  and 
notwithstanding  those  particulars  may  be  no  part  of  the 
terms  of  the  wi-itten  contract  (c). 

22.    As   an   instance,   we   may  refer    to   Dobell  v, 
Stevens  (d),  where  a  purchaser  was  allowed  to  recover 
upon  an  action  on  the  case  for  a  deceitful  representation 
of  the  trade  and  income  of  a  public  house,  although  the 
purchase  had  been  concluded  by  the  payment  of  the 
purchase-money  and  the  assignment  of  the  property. 
There  was   negligence,   too,  on  the  part  of  the  pur- 
chaser, for  the  seller's  books  were  in  the  house  at  the 
time  of  the  treaty,  and  might  have  been  inspected  by 
the  purchaser,  and  they  would  have  shown  the  real  state 
of  the  concern,  but  the  purchaser  did  not  examine  them. 
The  Court,  upon  a  motion  for  a  new  trial,  relying  on  the 
early  case  of  Lysney  v.  Selby  (e),  observed,  that  the  pur- 
chaser rehed  upon  the  assertion  of  the  seller,  and  that 
was  his  inducement  to  make  the  purchase.     The  repre- 
sentation was  not  of  any  matter  or  quality  pertaining  to 
the  thing  sold,  and  therefore  likely  to  be  mentioned  in 
the  conveyance,  but  was  altogether  collateral  to  it. 

23.  This  is  not  a  very  satisfactory  distinction,  and  it 
is  very  difficult  to  draw  a  precise  line  between  repre- 
sentations and  demands  which  are  terminated  by  the 
contract,  and  which,  if  they  were  allowed  to  be  brought 
forward,  would  endanger  the  validity  of  the  great  majo- 
rity of  contracts,  and  such  representations  as  give  a 

(c)  Per  Lord  Lyndliurst,  C.  B.      intended  purchaser  to  a  substituted 
You.  461,  462.  purchaser,  gives  the  latter  a  right 

(d)  3  Barn.  &  Cress.  623  ;  Pil-      of  action. 

more  v.  Hood,  5  Bing.  N.  C.  97.  (e)  2  Lord  Raym.  1118,  supra 

A  false  and  fraudulent  statement      p.  5. 
by  the  seller,  conununicuted  by  an 
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right  of  action,  notwithstanding  the  written  contract  is 
silent  as  to  them,  and  has  been  performed.  Consistently 
■with  the  general  rule  of  law  and  with  the  statute  of 
frauds,  the  only  sure  ground  to  take  is  not  to  allow  any 
action  for  a  misrepresentation,  where  the  misrepresen- 
tation would  not  have  been  a  defence  to  an  action  on  the 
contract, — that  is,  not  unless  the  contract  was  a  nullity 
even  at  law,  on  the  ground  of  fraud.  The  statement, 
however,  must  not  only  be  false,  but  fraudulent  (/). 
Where  the  purchaser  has  a  right  to  rescind  the  con- 
tract, he  may  bring  an  action  for  money  had  and  re- 
ceived to  recover  the  purchase-money  {g). 

24.  It  has  been  considered  to  follow  from  the  autho- 
rities at  law,  that  in  a  court  of  equity  a  party  would  be 
entitled  to  come  forward  for  the  purpose  of  obtaining 
redress,  in  order  to  get  rid  of  a  contract  founded  on  frau- 
dulent representations  {h).  But  perhaps  this  rule  is  too 
broadly  laid  down.  Cases  may  occur  where  a  purchaser 
might  recover  damages  at  law^  for  a  false  represen- 
tation, and  yet  be  prevented  by  his  own  conduct  from 
rescinding  the  contract  in  equity,  and  the  relief  in 
equity  can  only  be  to  rescind  the  contract.  Damages 
or  compensation  must  be  sought  at  law.  In  equity, 
after  the  contract  is  executed  by  payment  of  the  money 
and  a  conveyance,  a  bill  cannot  be  filed  for  a  compen- 
sation {i), 

25.  Generally  speaking,  a  purchaser  after  a  convey- 
ance has  no  remed}',  except  upon  the  covenants  he  has 
obtained,  although  e\acted  for  want  of  title ;  and  how- 
ever fatal  the  defect  of  title  may  be,  if  there  is  no  frau- 

(/)  Vulepos/.     Early  v.  Gar-  (Ji)    Sec   You.    402,    supra,   p. 

rett,  4  Mann.  &  Ryl.  687.  383. 

(//)    Grcville     v.    Da    Costa,  (0  Lcnham  r.  May,   13  Price, 

Peake'a  Add.  Ca.  113,  supra,  s.  4,      749. 
pi.  37. 

c  c  4 


392       RIGHT    TO    RESCIND    LOST    BY    ACQUIESCENCE. 

diilent  concealment  on  the  part  of  the  seller,  the  pur- 
chaser's only  remedy  is  under  the  covenants  (k). 


26.  We  may  now  observe  that  a  right  to  rescind  a  con- 
tract may,  like  most  other  rights,  be  lost  by  acquiescence 
or  relinquished  by  confirmation. 

27.  If  a  party  with  full  information  freely  confirms  a 
contract,  which  he  was  at  liberty  to  rescind,  he  will  be 
bound  by  it,  and  no  new  consideration  is  requisite  to 
give  validity  to  the  confirmation  (?). 

28.  If  apurchaser,  instead  of  repudiating  the  transaction, 
deal  with  the  property  as  his  own,  he  is  bound,  although 
he  afterwards  discover  a  new  circumstance  of  fraud,  for 
that  can  only  be  considered  as  strengthening  the  evi- 
dence of  the  original  fraud,  and  it  cannot  revive  the  right 
of  repudiation  which  has  been  once  waived  (;«). 

29.  But  where  the  contract  itself  is  founded  in  fraud 
or  oppression  from  the  nature  and  terms  of  it,  with  which 
of  course  the  party  is  from  the  first  aware,  acquiescence 
whilst  he  is  under  the  same  difficulty  and  embarrass- 
ment as  he  was  at  the  time  of  the  transaction,  will  not 
of  itself  bar  his  right  to  relief  (n). 

30.  It  has  been  said  that  where  the  original  transaction 
is  fraudulent,  and  the  fraud  is  clearly  established  by  cir- 
cumstances not  liable  to  doubt,  a  confirmation  of  such  a 
transaction  is  said  to  be  so  inconsistent  with  justice,  so 
unnatural,  so  likely  to  be  connected  with  fraud,  that  it 
ought  to  be  watched  with  the  utmost  strictness,  and  to 
stand  only  upon  the  clearest  evidence  as  an  act  done 

(k)  Vide  cli.  12,  post.  jiin.  355. 

(/)  Chesterfield    v.  Janssen,    2  (;«)    Campbell    v.   Fleming,    1 

Ves.    146.   149.   152.   158,    159;  Add.  &  Ell.  40  ;  3  Nev.  &  Mann. 

Roche  V.  O'Brien,  1  Ball  &  Beat.  834. 

355;  Cole  f.  Gibbons,  3  P.  Wnis.  («)  Wood  v.  Downes,    18  Ves. 

290;    Morse   v.   Royal,    12  Ves.  jun.  130. 
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with  all  the  dehberation  that  ought  to  attend  a  transac- 
tion, the  effect  of  which  is  to  ratify  that  which  in  justice 
ought  never  to  have  taken  place  (o). 

31.  In  one  case,  where  the  original  purchase  from  an 
expectant  heir  was  deemed  fraudulent,  it  was  set  aside, 
notwithstanding  letters  from  the  seller  after  the  estate 
fell  into  possession,  recognising  the  transaction,  and  a 
bill  filed  to  be  relieved  was  dismissed  without  further  pro- 
ceedings, and  a  deed  executed  by  the  seller  reciting  the 
bill  filed  and  that  the  purchase  was  a  fair  one,  and  con- 
firming the  purchase,  and  afterwards  there  was  a  settle- 
ment of  accounts  with  the  intervention  of  a  common 
friend,  whom  the  seller  thanked  for  his  kindness.  As 
the  original  purchase  was  deemed  fraudulent,  and  the 
seller  was  considered  to  have  never  been  fully  apprised 
of  his  rights,  but  was  continued  in  a  state  of  delusion  by 
the  purchaser,  who  imposed  upon  him  in  every  transac- 
tion, the  stopping  the  suit  in  chancery  and  the  release 
thereupon  given  were  considered  a  double  hatching  the 
fraud,  and  the  purchase,  notwithstanding  the  acts  of  con- 
firmation, was  set  aside  even  after  the  seller's  death  Q;). 
32.  The  reporter  says  in  a  note,  that  the  judges  said  there 
was  no  instance  where  the  original  contract  was  fraudu- 
lent, that  any  subsequent  act  could  purge  it.  But  this 
carries  the  rule  too  far,  although  a  contract  not  affected 
by  fraud  may  be  held  to  be  confirmed  by  an  act  which 
might  not  be  deemed  a  confirmation  of  a  really  fraudu- 
lent transaction. 

33.  To  give  validity  to  a  confirmation  of  a  voidable  con- 
veyance, the  party  confirming  must  not  be  ignorant  of 
his  right,  nor  of  course  must  his  right  be  concealed 
from   him  by  the  person  to  whom  the  confirmation  is 

(o)  Per  Lord  Erskinc,  12  Vcs.  (;;)    Baugh    v.  Price,  1    Wila. 

jun.  373,  374.  320. 
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made  {q) .  He  must  know  the  transaction  to  be  impeach- 
able that  he  is  about  to  confirm,  and  with  this  know- 
ledge and  under  no  influence  he  must  spontaneously 
execute  the  deed  {r). 

34.  The  act  of  confirmation  must  of  course,  there- 
fore, take  place  after  he  has  become  fully  aware  of  the 
fraud  that  has  been  practised ;  but  it  is  not  necessary 
that  the  party  should  be  aware  of  all  the  circumstances 
of  the  transaction,  but  he  must  be  aware  that  the  act 
he  is  doing  is  to  have  the  effect  of  confirming  an 
impeachable  transaction,  otherwise  the  act  amounts  to 
nothing  as  a  confirmation  {s). 

Nor  can  a  man  be  held  by  any  act  of  his  to  have 
confirmed  a  title,  unless  he  was  fully  aware  at  the  time, 
not  only  of  the  fact  upon  which  the  defect  of  title 
depends,  but  of  the  consequences  in  point  of  law  {t). 

35.  No  act  of  confirmation  will  be  valid  if  not  given 
freely,  but  under  the  influence  of  the  former  transac- 
tion (u),  and  therefore  a  deed  of  confirmation  called 
for  under  the  pressure  and  influence  of  the  former 
transaction,  when  the  confirming  party  cannot  be  repre- 
sented as  a  free  agent,  will  not  avail  (c^). 

36.  Time  might  of  itself  bar  the  remedy  (j/),  even 
where  the  old  statutes  of  limitation  afforded  no  bar. 

3/.  If  a  purchaser  of  a  mine  in  which  there  is  a  fault 

{q)  Cann  v.  Cann,   1  P.  Wms.  {t)  Cockerell    v.  Cholmeley,  1 

723.  Russ.  &  Myl.  425. 

(r)    Dunbar    r.   Trcuannick,    2  (?<)   Crowe    v.   Ballard,    3   Bro, 

Ball   &  Beat.  317.     Perhaps  re-  C.  C.  117. 

lief  ought  not  to  have  been  given  (.r)  Wood  v.  Downes,  18  Ves. 

in  Roche  x.  O'Brien,    1   Ball  &  jun.  120. 

Beat.  330.  {y)  See   Medlicot  v.   O'Donel, 

(5)  Per  Lord  Redesdale,  in  Miir-  1    Ball  &   Beat.    156;    Morse  r. 

ray 'V.  Palmer,  %  Scho.  &   Lef.  Royal,  12  Ves.  jun.  374. 
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which  has  been  concealed,  is  let  into  possession,  and 
must  immediately  have  known  of  the  circumstances  con- 
nected with  the  fault,  it  would  be  too  late,  at  the  expira- 
tion of  six  months,  on  that  ground,  to  file  a  hill  for  the 
purpose  of  setting  aside  the  contract  {z). 

38.  And  now  suits  in  equity  are  expressly  confined 
to  the  period  allowed  for  actions  at  law  (a),  although  in 
the  case  of  a  concealed  fraud,  the  right  to  reUef  is 
deemed  to  first  accrue  at  the  time  when  the  fraud  shall 
or,  with  reasonable  diligence,  might  have  been  known 
or  discovered ;  but  such  rehef  is  not  given  against  a 
bond  fide  purchaser  for  valuable  consideration  without 
notice  {h). 

39.  But  though  this  is  the  Hmit,  yet  the  act  does  not 
interfere  with  any  rule  or  jurisdiction  of  courts  of  equity 
in  refusing  relief,  on  the  ground  of  acquiescence  or  other- 
wise, to  any  person  whose  right  to  bring  a  suit  may  not 
be  barred  by  the  act  (c).  The  time  may  be  shortened,  it 
cannot  be  lengthened. 

40.  In  a  case  where  a  conveyance  was  set  aside  upon 
inadequacy  of  consideration  and  fraud,  and  the  pur- 
chase-money had  been  secured  at  interest,  which  had 
been  paid  thereon,  the  Court,  beyond  the  repa}'ment  of 
the  principal,  went  further,  and  considered  the  payments 
of  interest  as  made,  not  as  interest  (for  the  transaction 
was  avoided),  but  as  principal,  making  the  seller,  who 
was  relieved  from  the  sale,  chargeable  with  interest  on 
all  the  sums  received  by  her,  whether  received  as  interest 
or  as  principal.  Avoiding  the  transaction,  she  was  not 
entitled  to  any  thing  as  interest  {d). 

{z)    Small    V.   Attwood,    You.  (t)  Sect.  26. 

503 ;  and  sco  Lovell  r.  Hicks,  2  (c)  Sect.  27. 

You.  &  Coll.  46.  (rf)  Murray  r.  Palmer,  2  Scbd. 

(a)  3  &  4  Will.  4,  c.  27,  s.  24  ;  &  Lef.  488. 
sec  post,  eh.  11,  8.  o. 
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4 1 .  And  the  interest  has  been  ordered  to  be  paid  at 
five  per  cent  (e). 

42.  But  a  purchaser,  where  the  contract  is  rescinded, 
is  not  to  be  cliarged  with  wliat,  without  wilful  default, 
he  might  have  made  :  it  is  not  like  the  case  of  mort- 
gagees, who  are  thus  charged  in  order  to  make  them 
sufficiently  alert  in  receiving  the  rents  (/*). 

43.  In  a  case  where  a  sale  of  leasehold  houses  was 
set  aside,  and  the  purchaser  had  been  in  possession,  an 
occupation  rent  was  set  upon  the  houses,  the  purchaser 
being  allowed  for  lasting  repairs  and  substantial  im-" 
provements,  and  he  was  to  be  repaid  the  purchase^ 
money  with  interest,  and  there  was  to  be  a  set  off; 
and  ultimately,  annual  rests  were  directed,  so  as  to 
apply  the  excess  of  the  rent  above  the  interest  in  re- 
duction of  the  principal.  The  purchaser  had  got  pos- 
session of  the  seller  s  estate,  the  seller  ought  to  have 
had  it ;  on  the  other  hand,  the  purchaser  ought  to  have 
had  the  money ;  this  was  to  be  set  right,  and  in  that 
view  the  excess  of  the  rent  ought  to  be  set  off  annually 
against  the  principal.  The  rent,  if  applied  to  reduce 
the  principal,  would  gradually  sink  the  whole  of  it. 
N6w  the  rent  belonged  to  the  seller,  and  ouglit  to  have 
been  paid  to  him;  the  purchaser  kept  it,  and  had  the 
benefit.  Was  he  to  go  on  receiving  the  same  amount 
of  interest  whilst  he  had  this  fund  in  his  hands  {(/)  ^ 

44.  But  the  purchaser  in  such  a  case  is  not  to  pay 
interest  upon  interest  after  the  annual  rent  has  liqui- 
dated the  whole  of  the  principal :  after  that  it  becomes 
merely  an  account  of  the  occupation  rent,  which  is  to 
be  taken  without  interest  {h). 

{e)  Donovan    v.    Fricker,    Joe.  {/)  Mun-ay  i;.  Palmer,  2  Scho. 

165;  Turner  v.  Harvey,  Jac.  169 ;  &  Lef.  489. 

Edwards    v.  M'Leay,    2  Swanst.  (^)  Donovan  i».  Fricker,  Jac.  165. 

287.  (/t)  S.  C. 
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45.  And  although  the  purchaser  is  allowed  the  sums 
expended  for  lasting  repairs  and  substantial  improve- 
ments, with  interest,  yet  the  decree  in  this  respect  will 
not  go  beyond  the  prayer  of  the  bill  (/) . 

46.  A  purchaser,  after  he  knows  of  the  defect  of  the 
title,  cannot,  it  was  said  by  gi-eat  authority,  claim  an 
allowance  for  subsequent  repairs  (A-).  But  this  would 
hardly  be  extended  to  such  repairs  as,  during  the  litiga- 
tion or  preparatory  to  it,  were  necessary  to  the  uphold- 
ing of  the  premises  in  common  condition. 

47.  If  a  purchaser  of  a  house,  the  contract  for  which 
is  rescinded,  have  converted  a  private  house  into  a  shop, 
he  may  be  compelled  at  his  own  expense  to  reinstate  it 
as  a  private  house  (/). 


48.  It  next  comes  in  order  to  consider  questions  re- 
garding interest  and  other  allowances  and  costs  where 
a  suit  is  instituted;  and  the  effect  of  a  reversal  of  the 
decree  below  upon  those  questions. 

49.  If  pending  a  suit  by  a  purchaser  to  rescind  a 
contract,  interest  on  the  purchase-money,  which  by 
the  contract  he  was  to  pay  at  stated  periods,  is  ordered 
to  be  paid  into  court  instead  of  being  paid  to  the  seller, 
the  seller,  if  the  bill  is  dismissed,  will  be  entitled  to  the 
stock  in  which  the  money  may  have  been  invested,  and 
the  accumulations  of  it,  so  that  he  will  benefit  by  any 
rise  in  the  funds,  and  have  interest  upon  interest  (m). 

50.  But  in  regard  to  the  converse  of  this  case,  viz. 
the  investment  and  the  accumulations  falling  short  of 
the  amount  of  the  instalments  due  to  the  seller,  the 
Court,  without  giving  any  definite  oi)inion  upon  that 
subject,  thought  it  quite  consistent  with  the  opinion  as  to 

0)  Edwards  r.  M'Leay,  2  Swanst.  (/)  S.  C. 

287.  (/n)  Small  x>.  Attwood,  3  You.  & 

(k)  S.  C.  Coll.  105. 
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the  reverse  of  the  case,  that  the  seller  should  be  allowed 
in  that  case  to  pursue  any  remedy  he  had  at  law  to 
recover  the  balance,  and  upon  this  plain  principle,  that 
the  i)urchaser  having  prevented  the  seller  from  receiving 
the  money  at  law,  and  having  brought  the  money  into 
court,  could  not  bind  him  to  take  less  than  the  amount 
whenever  they  paid  it,  which,  by  being  brought  into 
court,  they  had  admitted  he  was  entitled  to  (n). 

51.  A  plaintiff  in  equity,  who  is  under  no  order 
or  condition  imposed  upon  him  by  the  Court  to  do 
anything  for  the  benefit  of  the  defendant  in  equity, 
cannot,  if  his  bill  be  dismissed,  be  compelled  by  a  sub- 
sequent order  to  give  relief  or  satisfaction  to  the  defen- 
dant for  some  matter  not  in  the  jurisdiction  of  the 
Court  (o). 

52.  But  if,  in  a  suit  by  a  purchaser  to  rescind  a  con- 
tract, an  order  be  made  for  an  injunction,  and  post- 
poning the  payment  of  interest  stipulated  for  by  the 
contract  till  the  hearing  of  the  cause,  and  the  bill  ul- 
timately be  dismissed,  the  Court  will  then  order  the 
plaintiff  to  pay  the  instalments  of  interest  to  the  pur- 
chaser instead  of  leaving  him  to  recover  them  at  law(^;). 
But  the  Court  could  not  order  the  payment  of  any 
instalment  vfhich  had  not  become  due  at  the  time  of 
the  decree. 

53.  But  although  the  Court  by  its  order  has  post- 
poned the  payment  of  interest  beyond  the  time  stipu- 
lated by  the  contract,  and  ultimately  dismisses  the  bill, 
and  orders  the  plaintiff  (the  purchaser)  to  pay  the 
instalments  due,  yet  interest  cannot  be  given  for  the 
delay,  for  the  Court  has  allowed  the  party  to  retain  the 
money,    and   therefore   cannot    at   the  hearing   order 

(?i)  ^mall  V.  Att-woodjubisup.  (p)  Small  v.  Attwood,  3  You. 

(o)  Brown  v.  Newall,  3  Myl.  &      ^  Coll.  105. 
Cra.  558;  3  You.  &  Coll.  124. 
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interest  uiDon  it  (</) .  The  Court  therefore  ought  not  to 
make  such  an  order,  except  upon  terms  which  may 
ultimately  enable  justice  to  be  done  to  the  defendant. 

54.  If  in  such  a  suit,  where  the  purchaser  has  a 
decree  to  rescind  the  contract,  he  obtains  a  transfer  of  a 
fund  paid  into  court  by  himself,  as  instalments  pa)'able 
under  the  contract  to  the  seller,  but  which  the  Court 
has  intercepted  and  secured,  and  the  decree  be  after- 
wards reversed,  the  seller  is  of  course  entitled  to  a  re- 
trfinsfer  of  the  fund  if  it  remain  imsold,  and  if  the  divi- 
dends have  been  received  in  the  meantime  by  the  pur^ 
chaser,  he  is  entitled  to  have  the  dividends  also  paid  to 
him ;  but  if  the  purchaser  have  in  the  meantime  sold 
the  fund,  as  he  was  entitled  to  do,  the  Court  cannot 
compel  him  to  pay  interest  upon  it  (r).  The  grounds 
of  the  distinction  are  not  very  obvious. 

55.  If  a  bill  by  a  purchaser  to  rescind  a  contract  be 
dismissed  with  costs,  which  are  paid,  and  upon  an  appeal 
the  decree  is  reversed  and  the  bill  dismissed  with  costs, 
the  Court  cannot  give  interest  upon  them.  The  costs 
were  paid  under  an  order  which  entitled  the  purchaser 
to  them,  and  therefore,  although  upon  the  reversal  of 
the  order  he  is  l^ound  to  repay  them,  ytt  he  is  not  re- 
sponsible for  the  interest  (s).  This  rule  is  of  general 
ai)plication,  and  the  law  would  be  the  same  if  the  case 
were  reversed,  and  the  plaintiff  was  the  seller  and  the 
defendant  the  purchaser. 

56.  If  a  decree  in  a  suit  by  a  seller  or  purchaser  be 
reversed  in  the  House  of  Lords,  and  the  cause  be  re- 
mitted to  the  Court  below  to  do  what  is  just,  the  Court 
has  no  jurisdiction  to  do  what  could  not  have  been  done 
at  the  time  of  the  decree ;  therefore,  if  instalments  of 
money  were  then  due,  which  the  Court,  if  it  had  dis- 

(7)  Small  V.  Attwood,  ul>i  sup.  (5)  Ibid. 

(;•)  Ibid. 
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missed  the  bill  (as  it  should  have  done),  could  not  have 
ordered  payment  of  to  the  defendant,  the  subsequent 
decree  of  reversal  will  not  enable  the  Court  below  to 
order  the  payment  of  such  instalments,  although  they 
may  then  have  actually  become  payable  (t). 

57.  In  Small  r.  Attwood  (u)  the  purchase  was  re- 
scinded by  decree  :  200,000  /,  had  been  paid  long  before 
the  bill  was  filed,  and  possession  had  been  given  to  the 
purchasers  of  the  estate,  with  which  they  had  acted  as 
owners.  They  had  long  had  possession,  which  they 
still  retained,  and  claimed  a  lien  upon  the  estate  for  the 
portion  of  the  purchase-money  paid.  After  the  decree 
they  filed  a  supplemental  bill,  stating  the  payment  of 
the  200,000  /.,  and  tracing  its  investment  in  stock  and 
the  transfer  of  the  stock  to  a  third  person  without  con- 
sideration, as  it  was  alleged,  and  praying  that  they 
might,  without  prejvidice  to  their  lien  on  the  estate,  be 
decreed  to  be  entitled  to  the  specific  stock,  and  Lord 
Lyndhurst,  C.  B.,  so  decided,  and  accordingly  granted 
an  injunction. 

58.  This  is  the  only  case  in  which  equity  followed  the 
purchase-money  and  ordered  it  to  be  specifically  re- 
stored. There  was  an  appeal  against  the  order  to  the 
House  of  Lords,  which  it  became  unnecessary  to  pro- 
secute, as  the  decree  in  the  original  suit  was  reversed,  on 
the  ground  that  no  fraud  was  practised  by  the  seller.  But 
the  decree  could  hardly  have  been  maintained.  It  was 
a  considerable  argument  against  the  relief,  that  it  had 

.never   been   administered,    and    the    inconvenience   is 
[obvious.    In  the  case  of  a  mere  naked  fraud,  which  alto-| 
gether  vitiates  a  contract  both  at  law  and  in  equity,  \ 
there  is  not  much  difficulty  in  attaching  the  money  if  it 
can  be  traced,  as  it  never  of  right  belonged  to  the  seller. 

(0  Small  V.  Attwood,  uli  sup.  («)  You.  407. 
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But  in  a  case  like  Small  and  Attwood,  the  relief  although 
granted,  and  upon  the  ground  of  a  fraudulent  con- 
cealment, proceeds  rather  upon  equitable  rules  than 
upon  absolute  legal  nulhty.  Much  arrangement  is 
required  to  do  justice  between  the  parties  in  such  a 
case,  and  the  following  of  the  money  does  not  seem  to 
be  justified  by  the  practice  of  the  court,  nor  can  it 
perhaps  be  supported  upon  principle.  In  the  case  in 
question,  the  purchaser  had  possession  of  the  seUer's 
estate,  and  had  had  that  possession  for  a  long  time, 
and  dealt  with  it  as  owner,  and  continued  to  retain  it, 
and  insisted  upon  his  right  to  do  so,  and  to  enjoy  it  as 
owner,  subject  ultimately  to  account,  until  the  accounts 
were  finally  settled.  By  the  injunction  he  obtained  the 
security  of  the  return  of  his  money,  as  well  as  retained 
his  hen  on  the  estate  for  it,  and  possession  of  the  estate 
itself.  It  had  never  before  occurred  to  any  one  that 
such  relief  could  be  obtained.  If  the  case  had  remained 
undisturbed,  it  would  have  introduced  a  practice  of  at- 
tempting in  all  such  cases  to  follow  the  money,  and  for 
that  purpose  of  introducing  charges  and  interrogatories 
into  bills  which  would  tend  to  great  prolixity,  and  ex- 
pose every  dealing  and  transaction  of  life  of  a  defen- 
dant, between  the  receipt  of  the^money  and  the  time  o| 
answering.  -ft  rf  'm'>'*!)  -jffr  yr,  -Vnv) 
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CHAPTER  V. 

OF     THE     TIME     ALLOWED     TO     COMPLETE     THE 
CONTRACT. 


SECTION  I. 
OF    THE    MATERIALITY    OF    TIME. 


1.  Lunar  or  calendar  months. 

2.  Time  essence  of  contract  at 

laiv. 

4.  Lang  v.  Gale. 

5.  Observations  npon  it. 


6.  Waived  at  law. 

7.  Waived  or  enlarged  by  loriting 

or  iHirol. 

8.  Where  not  material  in  equity. 


1.  In  sales  by  private  agreement  it  is  usual  to  fix  a 
time  for  completing  tlie  contract.  In  such  a  contract 
the  word  month  may  be  construed  either  lunar  or  ca- 
lendar, according  to  the  intention  of  the  parties,  to  be 
collected  from  the  whole  instrument  taken  together  {a) . 

2.  The  time  fixed  is,  at  law,  deemed  of  the  essence  of 
the  contract  {h)  ;  for  it  is  the  duty  of  the  seller  to  be 
ready  to  verify  the  abstract  on  the  day  on  which  it  was 
agreed  that  the  purchase  should  be  completed ;  and  if 
he  have  not  the  title-deeds  in  his  possession,  or  the 
abstract  set  forth  a  defective  title,  the  purchaser  may 
resist  the  completion  of  the  contract,  and  recover  his 
deposit. 

3.  But  it  is  no  objection  that  at  the  time  of  the  agree- 
ment (c)  matters  rem.ained  to  be  done  to  complete  the 

(a)  Lang   v.  Gale,    1   Mau.  &  tlie  marginal  abstract. 

Sehv.  Ill;  see  Hipwell  v.  Knight,  {h)  Berry  v.  Young,  2  Esp.  Ca. 

1  You.  &  Col.  419,  uiiicli  is,  per-  640,  n. 

Inps,  not  express  enough  to  justifv  (c)  The    marginal    abstract    is 
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title,   which  in   their   nature   were    capable   of  being 
effected  before  the  completion  of  the  purchase  (d). 

4.  In  a  late  case  (e),  upon  a  sale  by  auction,  the  con- 
ditions stipulated  that  the  abstract  should  be  delivered 
to  the  purchaser  ivithin  a  fortnight,  and  should  be  re- 
turned at  the  end  of  two  months-,  that  a  draft  of  the 
conveyance  should  be  delivered  to  the  purchaser  within 
three  months,  and  be  returned  to  the  seller  within /o?«' 
months ;  and  that  the  remainder  of  the  purchase-money 
should  be  paid  on  the  24th  day  of  June  then  next 
(which  was  five  months  after  the  sale),  when  the  pur- 
chaser should  receive  his  conveyance  duly  executed  by 
all  parties ;  to  be  prepared  by  the  seller's  attorney,  at 
the  expense  of  the  purchaser.  It  was  contended  that 
the  stipulation  in  regard  to  the  delivery  of  the  convey- 
ance was  not  a  condition  precedent,  and  it  was  com- 
pared to  the  case  of  Hall  v.  Cazenove  (/),  where  a 
charter-party  contained  a  covenant  by  the  owner,  that 
the  ship  should  sail  on  a  specified  day,  and  the  owner 
afterwards  brought  an  action  of  covenant  for  the  freight ; 
it  was  held  that  he  need  not  aver  that  the  ship  sailed 
on  that  day,  although  the  defendant  (the  freighter)  co- 
venanted to  pay  the  freight  in  consideration  of  every 
thing  above  mentioned.  It  was  not  necessary  to  decide 
the  point ;  but  Le  Blanc,  J.  said,  that  it  was  clear  that 
it  was  a  condition  precedent  that  a  draft  of  the  convey- 
ance should  be  delivered  to  the  purchaser ;  the  question 
was,  whether  it  must  be  done  by  a  particular  day.  It  was 
not  necessary,  however,  to  enter  upon  that  question ;  if 
it  were,  it  might  perhaps  be  material  to  advert  to  the 

wrong  in  substituting  for  tlie  time  {d)  Stowcll  r.  Robinson,  3  Bing. 

of  tlio  ag-rceinent  the  lime  agreed      N.  C.  9"28. 

upon  for  tlie  assignment  and  giv-  (c)  Lang    t'.  Gale,    1   Mau.  (Sl- 

ing possession.  Sehv.  111. 

(/)  4  East,  477. 
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rule,  that  where  a  condition  does  not  go  to  the  whole 
consideration  {g)  of  the  contract,  but  to  a  part  only,  it 
is  not  a  condition  precedent.  Bayley,  J.  was  of  the 
same  opinion.  It  was  not  a  condition  precedent  that  the 
draft  should  be  delivered  by  a  particular  day,  for  he  did 
not  consider  the  precise  time  of  the  delivery  as  an 
essential  ingredient  in  that  condition,  which  was  meant 
only  to  secure  a  delivery  within  a  reasonable  time. 

5.  The  general  opinion  has  always  been,  that  the  day 
fixed  was  imperative  on  the  parties  at  law.  This  was  so 
laid  down  by  Lord  Kenyon,  and  has  never  been  doubted 
in  practice.  The  contrary  rule  would  lead  to  endless 
difficulties.  In  the  above  case,  for  example,  the  dif- 
ferent times  appointed,  1 .  for  delivery  of  the  abstract ; 
2.  for  the  return  of  it ;  3.  for  the  delivery  of  the  con- 
veyance ;  4.  for  the  return  of  it;  and  5.  for  the  com- 
pletion of  the  purchase,  were  all  links  of  the  same 
chain,  and  if  one  link  were  broken,  the  whole  chain 
would  be  destroyed.  If  the  time  appointed  for  the 
delivery  of  the  conveyance  was  not  an  essential  ingre- 
dient, Imt  was  meant  only  to  secure  a  delivery  within 
a  reasonable  time,  it  follows  that  the  same  rule  must 
apply  to  the  time  fixed  for  the  return  of  it,  and  also  to 
the  time  appointed  for  the  completion  of  the  purchase. 
The  effect  of  this  rule  would  be,  that  the  appointment 
of  a  day  would  have  no  effect,  and  in  every  case  it  must 
be  referred  to  a  jury  to  consider  whether  the  act  was 
done  within  a  reasonable  time.  The  precise  contract  of 
the  parties  would  be  avoided,  in  order  to  introduce  an 
uncertain  rule,  which  would  lead  to  endless  litigation. 
This  cannot  be  compared  to  a  case  like  Hall  v.  Cazenove : 
there  the  ship  did  sail  without  being  countermanded, 
and  the  substance  of  the  covenant  was  considered  to  be, 

(f/)    See  Havelock  v.  Geddes,  10  East,  564. 
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that  the  ship  should  go  to  the  place  named  on  freight 
and  return  again,  and  if  the  freighter  sustained  any 
damage  hy  reason  of  the  ship  not  having  sailed  on  the 
particular  day,  he  might  recover  it  by  bringing  an 
action  on  the  covenant.  In  favour  of  justice  the  cove- 
nants were  not  considered  as  dependent  on  each  other. 
It  would  be  monstrous  that  the  ship  should  be  permitted 
to  sail  to  the  place  named,  and  return  again,  and  yet 
not  earn  any  freight,  because  it  did  not  sail  on  the  day 
appointed.  So  where  covenants  go  only  to  a  part  of 
the  consideration,  and  a  breach  may  be  paid  for  in 
damages,  the  defendant  has  a  remedy  on  the  covenant, 
and  shall  not  plead  it  as  a  condition  precedent.  If  A 
covenant  with  B  to  build  a  house  for  him  according  to 
a  certain  plan,  and  B  covenant  with  A  to  pay  for  the 
house  so  built,  it  is  clear,  notwithstanding  some  autho- 
rities to  the  contrary,  that  if  A  build  a  house,  although 
not  strictly  according  to  the  plan,  yet  B  must  pay  for  it, 
and  may  recover  in  a  distinct  action  against  the  builder 
for  any  damage  sustained  by  the  departure  from  the 
plan.  The  justice  of  this  is  evident.  But  in  the  case 
under  consideration,  the  agreements  go  to  the  whole 
consideration  on  both  sides ;  they  are  mutual  conditions  ; 
the  one  precedent  to  the  other  (h).  If  the  draft  of  the 
conveyance,  for  instance,  is  not  delivered  on  the  day 
appointed,  the  party  who  ought  to  deliver  it  has  broken 
his  agreement,  and  therefore  cannot  recover  upon  it  at 
law.  This  works  no  injustice  ;  for  the  further  execution 
of  the  contract  is  at  once  stopped  ;  the  seller  retains  his 
estate,  and  the  purchaser  his  purchase-money,  and  the 
party  making  default  is  liable,  as  he  ought  to  be,  to  an 
action  for  breach  of  his  engagement.     It  is  to  be  hoped, 

C/j)  Boone  r.  Eyro,  1  II.  Blackst.      Franklin    r.   xMiller,    4    Adol.    & 
273.    Sec    10  East,  564;  Lloyd      Ell.  59'J. 
V.  Lloyd,   2   Myl.   &  Cra.   192; 
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therefore,  that  the  day  appointed  will  always  be  deemed 
of  the  essence  of  the  contract  at  law.  It  has  so  been 
held  in  a  recent  case  in  the  Common  Pleas  (i).  And  in 
a  later  case  upon  a  sale  of  goods,  where  fourteen  days 
were  allow^ed  from  the  day  of  sale  to  the  pw'chaser  to 
clear  away  the  goods,  the  seller  was  not  prepared  to 
deliver  them  the  day  after  the  sale  to  the  purchaser, 
who  applied  for  them ;  and  it  w  as  held,  that  he  (the 
seller)  had  broken  his  agreement,  and  could  not  recover 
against  the  purchaser,  who  refused  to  perform  the  con- 
tract (A-).  Where  the  purchaser  by  a  covenant  in  the 
contract,  was  to  pay  a  further  sum  of  money,  provided 
the  adjoining  houses  should  be  completed,  that  is,  paved 
in  front,  &c.  before  a  day  named,  and  the  pavement 
was  not  completed  until  after  the  day  appointed,  al- 
though the  delay  was  occasioned  by  the  bad  weather, 
which  prevented  the  workmen  from  proceeding,  yet  the 
seller  was  held  not  entitled  to  recover  the  money  {I). 

6.  But  a  party  may  even  at  law  waive  the  forfeiture, 
and  enlarge  the  time  of  his  contract  {m) . 

7.  Yet  where  the  contract  is  under  seal,  a  subsequent 
agreement  not  under  seal,  made  before  breach  of  the 
agreement,  enlarging  the  time  for  performance  of  the 
contract,  is  invalid  at  law(>0-  -^^^^  ^^'^^^  where  the 
agreement  is  not  under  seal,  a  subsequent  parol  agree- 
ment to  alter  or  enlarge  the  time  is  void  (o). 

8.  But  equity,  w^hich  from  its  peculiar  jurisdiction  is 

{%)  Wilde    V,  Forte,    4  Taunt.  Barn.  &  Cress.  575;  and  qu.  see 

334.  Sweetland  v.  Smith,  1  Cronipt.  &■ 

{k)  Hag-edon  v.  Laing,  1  Marsh.  Mees.  585  ;    and  see   Stovvcll   r. 

514;  and  see  Cornish  v.  Rowley,  Robinson,  3  Bing.  N.  C.  928. 

post',  StoAvell  V.  Robinson,  3  Bing.  («)  Rippingall  v.  Lloyd,  2  Nev. 

N.  C.  928.  &  Mann.  410. 

(0  Maryon  v.  Carter,  4  Carr.  (o)  Stowell  v.  Robinson,  3  Bing. 

&  Pay.  295.  N.  C,  928. 

{m)  Cai-penter  v.  Blaudford,   S 
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enabled  to  examine  into  the  cause  of  delay  in  completing 
a  pm-cliase,  and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will  in  certain  cases 
carry  the  agreement  into  execution,  notwithstanding 
that  the  time  appointed  be  elapsed ;  and  although  there 
has  been  no  waiver;  for,  as  Lord  Eldon  remarks,  the  title 
to  an  estate  requires  so  much  clearing  and  inquiry,  that 
unless  substantial  objections  appear,  not  merclij  as  to 
the  tune,  but  an  alteration  of  circumstances  affecting  the 
value  of  the  thing  ;  or  objections  arising  out  of  circum- 
stances not  merely  as  to  the  time,  but  the  conduct  of  the 
parties  during  the  time  ;  unless  the  objection  can  be  so 
sustained,  many  of  the  cases  go  the  length  of  establish- 
ing, that  the  objections  cannot  be  maintained  (/?). — 
Perhaps  there  is  cause  to  regret  that  even  equity  as- 
sumed this  power  of  dispensing  with  the  literal  per- 
formance of  contracts  in  cases  like  these. 

9.  Objections  on  account  of  delay  seem  divisible  into 
two  kinds.  The  one  where  the  delay  is  attributal)le  to 
the  neglect  of  either  party ;  the  other  where  the  delay 
is  unavoidably  occasioned  by  the  state  of  the  title  ;  and 
of  each  of  these  we  shall  treat  in  its  order. 

(;;)  Per  Lord  Eldon,  sec  7  Ves.      Lennon    r.   Napper,    2    Stdio.    & 
jun.    274  ;    and    sec    Hcarne    v.      Lef.  683. 
Tenant,   13   Vcs.  jun.  287.     See 
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OF    DELAYS    OCCASIONED    BY    THE    NEGLECT    UE 

EITHER    PARTY. 


1.    Time   ill  equity  :     Gibson  v, 
PcUcrson. 

3.  Purchaser  must  he  prompt. 


5.  Diligence  ncccssuii/  in  cquily. 

G.  Agreement  void  at  law  if  tillt 
not  ready. 
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8.  But   in    equity   both  parties 

must  be  active. 

9.  Waiver  by  receipt  of  abstract 

after  the  day. 

]  0.  Wherevcndor  loses  his  remedy. 

12.    There    must   be  gross  negli- 
gence. 

14.    Time  required  for  repairs,  or 
to  get  jJossessio7i. 


15.  Effect    of    delay     by    pur- 

chaser. 

16.  Unwilling  imrchaser. 

17.  Reversion    sold  :     time    im- 

portant. 

18.  Or  if  sale  is  to  pay  debts,  8jC. 

19.  Or  treaty  be  with  ecclesiasti- 

cal corporation. 


1.  The  time  fixed  on  for  the  completion  of  a  con- 
tract, had  formerly  less  attention  paid  to  it  in  equity 
than  is  now  given  to  it,  which  seems  to  have  arisen  from 
the  case  of  Gibson  v.  Paterson  («),  where,  according  to 
the  report,  a  specific  performance  was  decreed  in  favour 
of  the  plaintiff,  the  vendor,  without  any  regard  had  to 
his  negligence  in  not  producing  his  title-deeds,  &c. 
within  the  time  limited.  <  And  Lord  Hardwicke  is  re- 
ported to  have  said,  that  most  of  the  cases  which  were 
brought  into  the  Court,  relating  to  the  execution  of 
articles  for  the  sale  of  an  estate,  were  of  the  same  kind, 
and  liable  to  that  objection ;  but  that  he  thought  there 
was  nothing  in  the  objection. 

2.  It  appears,  however,  that  this  case  is  mis-reported ; 
for  Lord  Rosslyn,  in  Lloyd  v.  Collett  {b),  said  he  had 
looked  into  the  case  of  Gibson  v.  Paterson,  in  which  the 
reporter  had  made  Lord  Hardwicke  treat  the  time  as 
totally  immaterial.  He  said,  it  was  to  be  observed, 
that  the  circumstances  of  that  case,  of  which  he  had 
taken  a  copy,  did  not  call  for  any  such  opinion.  The 
pvu'chaser,  who  hung  back,  had  bought  an  estate  in 
mortgage.  The  contract  took  place  in  November,  and 
was  to  be  completed  in  February ;  in  that  time,  there- 
fore, the  mortgage  could  only  be  paid  off  by  treaty  with 

{a)  1  Atk.  12.  cliffe  r.  Warrington,  12  Ves.  jun. 

{b)  4  Ves.  jun.  690,  n. ;    and      326;  Alley  r.  Deschanips,  13  Ves. 
4  Bro.  C.  C.  497.     See  Rad-     jun.  225. 
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the  mortgagee.  Upon  the  facts  it  appeared,  that  appU- 
cation  had  been  made  to  the  mortgagee,  who  consented 
to  take  his  money.  Drafts  of  conveyance  were  made, 
and  countermanded  by  the  purchaser.  He  had,  after 
the  contract,  demised  part  of  the  estate  to  the  vendor 
at  a  rent ;  and,  upon  appHcation  being  made  to  him, 
every  thing  being  ready,  he  said  he  would  be  off  the 
bargain  ;  he  had  no  money  to  pay  for  it ;  and  if  they 
attempted  to  force  him,  he  would  go  to  Scotland  to 
avoid  it.  Lord  Rosslyn  added,  there  could  not  be  the 
smallest  argument  upon  it,  nor  the  least  doubt  about 
the  decree. 

3.  But  whatever  opinion  Lord  Hardwicke  entertained 
on  this  subject  (r),  it  is  now  settled,  that  a  man  cannot 
call  upon  a  court  of  equit}'  for  a  specific  performance, 
unless  he  has  shown  himself  ready,  desirous,  prompt 
and  eager  ;  and  therefore  time  alone  is  a  sufficient  bar 
to  the  aid  of  the  Court. 

4.  Thus  in  a  case  (d)  where  the  parties  diflFered  as  to 
the  construction  of  an  agreement,  and  after  a  delay  of 
seven  years  one  of  the  parties  filed  a  bill  for  a  specific 
performance,  it  was  dismissed  merely  on  account  of  the 
staleness  of  the  demand. 

5.  A  bill  for  a  specific  performance  is  an  application 
to  the  discretion,  or  rather  to  the  extraordinary  juris- 
diction of  equity,  which  cannot  be  exercised  in  favour 
of  persons  who  have  long  slept  upon  their  rights,  and 
acquiesced  in  a  title  and  possession  adverse  to  their 
chiim.  Due  dihgence  is  necessary  to  call  the  Court  into 
activity,  and  where  it  does  not  exist,  a  court  of  equity 
will  not  lend  its  assistance  ;  it  ahva}  s  discountenances 
laches  and  neglect  (r). 

(c)  See  1  Ves.  4.'>0.  ley  r.  Deschanips,  l.iVps.jun.  22.5. 

(d)  Milwanl  i.  Earl  of  Tlinnet,  (c)  Per  Lord  Manners,  1  Ball 
5  Vcs.  jun.  7-20,  n.  (b).     Seo  Al-      &  Bcatty,  G3. 
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6.  If  the  vendor  be  not  ready  with  his  abstract  and 
title-deeds  at  the  day  fixed,  the  purchaser  may  avoid 
the  agreement  at  law. 

7.  Thus,  in  a  case  (/)  where  upon  a  sale  it  was  agreed 
that  a  good  title  should  be  made  out  by  the  10th  of 
July  ;  in  the  beginning  of  July  the  purchaser  called  on 
the  vendor  to  show  him  the  title-deeds  ;  but  he  not 
having  them  in  his  possession,  gave  the  purchaser  an 
abstract  of  the  title,  which  did  not  contain  any  of  the 
deeds  ;  and  although  it  was  suggested  that  an  applica- 
tion ought  to  have  been  made  to  the  vendor  at  an 
earlier  period,  yet  Lord  Kenyon  ruled  otherwise,  as  the 
seller,  he  said,  ought  to  be  prepared  to  produce  his  title- 
deeds  at  the  particular  day. 

8.  This  rule  does  not,  however,  prevail  in  equity  ;  for 
it  is  there  considered  equally  incumbent  on  the  pur- 
chaser to  ask  for  the  abstract,  as  for  the  vendor  to 
deliver  it.  And,  therefore,  if  a  purchaser  do  not  call 
for  the  abstract  before  the  time  agreed  upon  for  its 
delivery  {g),  or  do  not  ask  for  it  until  it  has  be- 
come impossible  to  execute  the  agreement  by  the  day 
lixed  {h),  e(iuity  will  consider  the  time  as  waived. 

9.  So,  if  the  purchaser  receive  the  abstract  after  the 
day  appointed,  and  do  not  at  the  time  object  to  the 
delay,  he  cannot  afterwards  insist  upon  it  as  a  bar  to  a 
performance  in  specie  {i). 

10.  It  is,  however,  clearly  settled,  that  a  specific 
performance  will  not  be  enforced,  where  no  steps  have 
been  taken  by  the  vendor,  although  in  proper  time 
urged  by  the  purchaser  to  do  so,  and  the  purchaser^ 

(/)  Berry  v.  Young,  2  Esp.  Ca.  (A)  Jones    v.   Price,    3  Anstr. 

640,  n. ;  vide  supra,  p.  402.  924. 

(i)  Smith  V.  Burnam,   2  Anstr. 

{g)  Guest  v.  Homfrey,  5  Ves.  527  ;  and  see  Seton  v.  Slade,  7 
jun.  818.  Ves.jun.  265. 
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immediately  when  the  time  is  elapsed,  insists  upon  his 
deposit,  and  refuses  to  perform  the  agreement. 

]  1.  This  was  decided  in  Lloyd  v.  CoUett  (k) ;  the  case 
was,  that  on  the  10th  August  1792,  the  defendant  con- 
tracted for  the  purchase  of  the  estate,  the  purchase  to 
be  completed  on  or  before  the  23th  of  March  1703,  and 
had  frequently  between  those  times  applied  for  an 
abstract  of  the  title,  but  could  not  obtain  one.  Shortly 
after  the  25th  of  March  1793,  the  purchaser  applied  for 
his  deposit,  with  interest  from  the  1 0th  of  August  1 792, 
when  he  paid  it ;  and  afterwards  repeatedly  applied  for 
it  before  the  10th  of  June  1793,  when  he  brought  an 
action  for  the  deposit.  On  the  16th  September  1793, 
an  abstract  was  delivered  ;  the  purchaser  was  then  out 
of  town,  and  on  his  return,  on  the  25tli  of  October, 
wrote,  insisting  that  he  w'ould  not  complete  his  pur- 
chase. On  the  Gth  of  November  the  bill  was  filed  by 
the  vendor  for  a  specific  performance,  and  for  an  in- 
junction to  restrain  the  proceedings'  at  law.  Lord 
Rosslyn  said,  the  conduct  of  parties,  inevitable  accident, 
&c.  might  induce  the  Court  to  relieve  ;  but  it  was  a 
different  thing  to  say,  that  the  appointment  of  a  day 
was  to  have  no  effect  at  all,  and  that  it  was  not  in  the 
power  of  the  parties  to  contract,  that  if  the  agreement 
was  not  executed  at  a  i)articular  time,  the  parties  should 
be  at  liberty  to  rescind  it.  And  he  therefore  consi- 
dered the  contract  as  at  an  end. 

12.  But  where  a  vendor  has  proceeded  to  make  out 
his  title,  and  has  not  been  guilty  of  gross  negligence, 
equity  will  assist  him,  although  the  title  was  not  de- 
duced at  the  time  appointed. 

(k)  4  Bro.  C.  C.  469  ;    4  Vcs.  4   Bro.  C.  C.  330,  cited ;  Paine 

jun.  689.    Sec  5  Vcs.  737;  7  Ves.  v.  Mcllor,  G  Vcs.  jiin.  349;   and 

jnn.  '278  ;  and  sec  Pinckc  v.  Cur-  Wardo  r.  Jeffery,  4  Price,  294. 
tei.s,  stated  i/ij)u  ;   Potts  v.  Webb, 
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13.  Thus,  in  Fordyce  v.  Ford  (l),  the  purchase  was 
to  be  completed  on  the  30th  July  1793.  The  abstract 
was  not  delivered  until  the  8th,  and  the  treaty  continued 
until  the  25th  of  September,  on  which  day  the  deeds 
were  delivered,  and  every  difficulty  cleared  up ;  when 
the  purchaser  refused  to  proceed,  alleging  that  he 
wanted  the  estate  for  a  residence  for  the  last  summer, 
and  insisting  he  was  not  bound  to  go  on,  on  account 
of  the  delay.  The  Master  of  the  Rolls  said,  the  rule 
certainly  was,  that  where  in  a  contract  either  party 
had  been  guilty  of  gross  negligence,  the  Court  would 
not  lend  its  assistance  to  the  completion  of  the  con- 
tract ;  but  in  this  case  he  thought  there  had  been  no 
such  negligence,  and  decreed  accordingly  ;  adding,  that 
he  hoped  it  would  not  be  gathered  from  thence,  that  a 
man  was  to  enter  into  a  contract,  and  think  he  was  to 
have  his  own  time  to  make  out  his  title. 

14.  If  an  estate  was  described  as  in  good  repair,  and 
it  turned  out  to  be  in  bad  repair,  and  several  months 
may  be  required  to  repair  it,  yet  the  purchaser  cannot 
resist  the  contract  on  the  ground  of  time,  unless  it 
could  be  clearly  shown,  that  he  wanted  possession  of 
the  house  to  live  in  at  a  given  period,  by  which  time 
thie  repairs  could  not  be  completed  (in).  So  if  the 
estate  is  in  lease,  and  it  was  stated  that  the  purchaser 
would  be  entitled  to  possession  several  months  before 
the  lease  actually  expire,  yet  he  cannot  rescind  the 
agreement,  unless  the  personal  occupation  of  the  estate 
was  essential  to  him  at  the  time  appointed  (n).  In  this 
last  case,  however,  the  jurisdiction  should  be  sparingly 
exercised. 

(/)  4  Bro.  C.  C.  494 ;  Radcliffe  (»)    Hall    r.  Smith,    Rolls,   18 

U.Warrington,  ISVes.jun.  323.  Dec.   1807,  MS.;  S.  C.    14  Ves. 

(w)  See  Dyer  v.  Hargrave,   10  jun.  426  j   and  see   13  Ves.  jun. 

Ves.  jun.  505,  infra,  ch.  7.  77. 
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15.  The  rules  on  this  subject  apply,  as  they  ought  to 
do,  to  each  party.  And  therefore,  where  a  purchaser 
permits  a  long  time  to  elapse,  without  evincing  a  fixed 
marked  intention  to  carry  his  contract  into  execution, 
he  will  be  left  to  his  remedy  at  law,  although  he  may 
have  paid  part  of  the  purchase-money.  He  is  not  to  be 
suffered  to  lie  by,  and  speculate  on  the  estate  rising  in 
value  (o).  Nor  will  he  be  assisted  by  equity,  where  he 
has  made  frivolous  objections  to  the  title,  and  trifled,  or 
shown  a  backwardness  to  perform  his  part  of  the  agree- 
ment, especially  if  circumstances  are  altered  (j)).  And 
where  the  price  is  unreasonable  or  inadequate,  or  the 
contract  is  in  other  respects  inequitable,  equity  will  not 
assist  either  party,  if  he  has  permitted  the  day  appointed 
for  completing  the  contract  to  elapse  without  perform- 
ing his  part  of  the  agreement  (q). 

16.  It  was  observed  by  Hart,  L.  C,  that  if  the  prin- 
ciple of  discharge  by  delay  applies  in  the  case  of  a  wil- 
ling purchaser,  it  is  open  to  the  other  side  to  rebut  that, 
by  showing  that  the  purchaser  was  not  a  willing  pur- 
chaser, and  that  he  ought  not  to  be  discharged  on  the 
ground  of  hardship  of  delay.  He  who  relies  on  the 
allegation  that  he  was  alwa}'S  ready  and  willing,  must 
be  prepared  to  meet  the  allegation  that  he  was  tardy 
and  reluctant  (r). 

17.  The  time,  however,  is  more  particularly  attended 
to  in  sales  of  reversion  ;  for  it  is  of  the  essence  of  justice 

(o)  Harrington  r.Whoeler,  4 Ves.  sec  Green  v.  Wood,  2  Vcrn.  632  ; 

jun.  680  ;  Alley  r.  Deschamps,  13  Bell  v.  Howaid,  9  Mod.  302 ;  and 

Ves,  jun.  225.  Main    v.   Melbourn,    4  Ves.  jun. 

(;;)  Hayes  v.  Caryll,  1  Bro.  P.  720. 
C.  27  ;   5  Vin.   Abr.  r>3>S,  pi.  18;  (y)   r»/t> /?os/,  ch.  0  ;  and  Wlior- 

Spurrier  v.  Hancock,  4  Ves.  jiin.  wood  v.  Simpson,   2   Vern.    186; 

667;  Pope  t'.  Simpson,  5  Ves.  jun.  Lewis  v.  Lord  Lechmere,  10  .Mod 

145;    and  Coward    r.   Odingsale,  503. 
2  Eq.  Ca.   Abr.  688,  pi.   5 ;    and  (»)  2  Molloy,  584. 
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that  such  contracts  should  be  executed  immediately, 
and  without  delay.  No  man  sells  a  reversion  who  is 
not  distressed  for  money;  and  it  is  ridiculous  to  talk 
of  making  him  a  compensation  by  giving  him  interest 
on  the  purchase-money  during  the  delay  {s). 

18.  So  time  is  very  material  where  the  estate  is  sold 
in  order  to  pay  off  any  incumbrance  bearing  a  higher 
rate  of  interest  than  the  vendor  is  entitled  to  receive,  in 
respect  of  the  purchase-money,  during  the  delay  (t) ;  or 
the  estate  is  sold  for  the  purposes  of  a  trade  or  manu- 
factory (u) ;  or  the  subject  of  the  contract  is  in  its 
nature  of  a  fluctuating  value  (x). 

19.  Again,  if  a  party  is  dealing  wath  an  ecclesiastical 
corporation,  time  must  of  necessity  be  in  a  very  gTeat 
degree  of  the  essence  of  the  contract,  especially  where 
the  purchaser  is  not  dealing  for  the  purchase  of  a  fee- 
simple  estate  in  possession  (in  wdiich  case  the  interest 
of  the  purchase-money  is  considered  as  an  equivalent 
for  the  rents  and  profits),  but  for  a  concurrent  lease  ; 
in  which  case  the  lapse  of  every  day  changes  the  value 
and  nature  of  the  thing  to  be  granted,  and  changes  also 
the  persons  who  are  to  participate  in  the  sums  to  be 
paid  (j/). 

{s)  Newman  v.  Rodg-ers,  4  Bro.  Stu.  199  ;  Wright  v.  Howard,  ib. 

C.  C.   391  ;  and  see  Spurrier  v.  190  ;    Coslake    v.  Tilt,    1    Russ. 

Hancock,  4  Ves.  jun.  G67  ;  1  Price,  376. 
298,  and  1  You.  &  Col.  416.  {x)  Doloret  r. Rothschild,  1  Sim. 

(0  Popham  V.  Eyre,  LofFt,  786 ;  &  Stu.  590. 
and  see  a  case  cited  in  2  Scho.  &  (y)  Carter  v.  Dean  and  Chap. 

Lef.  604.  of  Ely,  7  Sim.  2\\;  perY.  C. 

(m)  Parker  v.  Frith,  1  Sim.  & 
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SECTION  III. 
OF  DELAYS  OCCASIONED  BY  THE  STATE  OF  THE  TITLE. 


1.  Delay  through  title  not  ma- 

terial. 

2.  Vendor  should  Jile  n  hill. 

3.  Procuring   title   after  filing 

bill. 

4.  At  laii>,  where  no  time  fixed.. 

5.  Willet  V.  Clarke. 

G.    Title  at  time  of  trial  not  suf- 
ficient. 

9.  In  equity,  time  allowed. 

10.  Purchaser  not   hound  tvhere 
new  suit  necessary. 

\'2.   Or  an  account  of  dehls  to  he 
taken. 

14.  Title  should  he  at  date  of  re- 

port. 

15.  Purchaser    proceeding    u-ith 

knowledge  of  defect. 

17.  Acceptance  of  ahstract  with 
notice. 


20. 
21. 
22. 

23. 
24. 

26. 
27. 

29. 
33. 
34. 


36. 
37. 


Proceeding ,  hut  with  protest. 

Dormant  treaty. 

Title  too  late  after  purchaser 
has  abandoned. 

Delay  in  filing  a  bill. 

Vendor  7nay  rescind  contract 
where  money  cannot  be 
paid. 

Forfeiture  of  deposit. 
Time  in   equity  may   he  of 
essence  of  contract. 

Greg  son  v.  Riddle. 

Observations  on  the  rule. 

Cannot  he  made  of  essence 
after  contract. 

Notice  of  abandonment :  Rey- 
nolds V.  Nelson. 

Observations  on  the  case. 

Ride  in  equity  where  no  time 
limited. 


1 .  It  may  be  laid  do\vn  as  a  general  proposition,  that 
a  delay  accounted  for  on  the  above  ground  vi\\\  not  pre- 
vent a  specific  performance  from  being  decreed,  ^vhere 
the  time  fixed  for  completing  the  contract  is  not  ma- 
terial. 

2.  Wliere  time  is  not  material,  and  the  title  is  bad, 
but  the  defect  can  ])e  cured,  if  the  vendee  is  unAvillins: 
to  stay,  the  vendor  should  file  a  bill  in  equity  to  enforce 
the  performance  of  the  contract  {a) ;  for  it  is  sufficient 
if  the  party  entering  into  articles  to  sell  has  a  good 


(a)  Sec  G  Vcs.  jun.  G5j  ;   10  Ve3.  jun.  315. 
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title  at  the  time  of  the  decree  ;  the  direction  of  the 
Court  being,  in  all  these  cases,  to  inquire  whether  the 
seller  can,  not  whether  he  could,  make  a  title  at  the 
time  of  executing  the  agreement. 

3.  This  principle  was  followed  in  a  case  of  frequent 
reference  (b).  And  in  a  late  case  (c),  the  vendor,  at 
the  time  he  filed  the  bill  for  a  specific  performance,  had 
only  a  term  of  years  in  the  estate,  of  which  he  had 
articled  to  sell  the  fee-simple,  and  after  the  bill  was 
filed,  procured  the  fee  by  means  of  an  act  of  parlia- 
ment ;  and  as  the  day  on  which  the  contract  was  to  be 
carried  into  execution  was  not  material,  a  specific  per- 
formance was  decreed. 

4.  The  same  rule  prevails  at  law,  where  no  time  is 
fixed  for  completing  the  contract,  and  an  application  for 
the  title  has  not  been  made  by  the  purchaser  previously 
to  an  action  by  the  vendor  for  breach  of  contract.  For 
in  Tliompson  v.  Miles  {d),  a  man  agreed  to  sell  a  term 
of  which  he  stated  forty  years  to  be  unexpired.  It  ap- 
peared there  were  only  thirty-nine,  but  by  an  agree- 
ment indorsed  on  the  lease,  the  lessor  agreed  to  add 
one  year  to  the  unexpired  term.  This  agreement  was 
dated  after  an  action  brought  by  the  vendor  for  damages 
on  breach  of  agreement ;  and  Lord  Kenyon  ruled,  that 
the  vendor  having  at  that  time  a  good  title  was  suffi- 
cient. He  said,  that  it  had  been  solemnly  adjudged, 
that  if  a  party  sells  an  estate  without  having  title,  but 
before  he  is  called  upon  to  make  a  conveyance,  by  a 
private  act  of  parliament  gets  such  an  estate  as  will 
enable  him  to  make  a  title,  that  is  sufficient :  that  here 
the  plaintiff  being  enabled  to  make  a  title,  and  the 

(i)  Lang-ford  v.  Pitt,  2  P.  Wins.  (c)  Wynn    v.   Morgan,  7   Ves. 

629;  and  see   Jenkins    v.   Hiles,  jun.  202. 

6  Ves.  jun.  646;  Seton  v,  Slade,  {d)  1  Esp.  Ca.  184;  see  Willett 

7  Ves.  jun.  265,  v.  Clarke,  10  Price,  207. 
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defendant  never  having  applied  for  it,  he  should  not 
be  allowed  to  set  up  against  the  plaintiff  a  want  of 
title,  though  the  power  of  making  that  title  was  ob- 
tained after  the  action  was  brought. 

5.  In  Willett  v.  Clarke  (<?),  an  agreement  for  sale  of  an 
estate  referred  to  the  conditions  of  sale  for  the  time  of 
completing  it,  and  difficulties  arising,  a  second  agree- 
ment was  executed,  by  which  possession,  which  had 
already  been  taken,  was  further  assured  to  the  pur- 
chaser, and  he  agreed  to  pay  the  residue  of  the  pur- 
chase-money on  the  25th  of  December  next,  upon  the 
seller  making  a  good  title,  or  otherwise,  if  such  title 
should  not  be  then  completed,  upon  the  seller  executing 
a  bond  to  complete  such  title  as  soon  as  the  same  could 
be  completed.  A  title  was  not  made  and  a  bond  was 
not  executed  on  the  25th  of  December,  but  one  was 
executed,  and  it  was  tendered  nearly  two  years  after 
that  date;  and  it  was  held  at  law,  that  no  objection 
could  be  sustained  on  that  ground,  for  there  was 
nothing  in  the  agreement  requiring  the  bond  to  be 
executed  within  a  given  time  ;  on  the  contrary,  it  was  an 
alternative  depending  upon  a  very  uncertain  matter, 
the  completing  the  title- dnt  the  meantime.  The  time 
n  this  case  was  really  not  of  the  essence  of  the  contract ; 
it  was  not  a  contract  of  such  a  nature  as  to  make  the 
time  essential. 

G.  But  if  the  vendor  cannot  verify  his  abstract  at  the 
time  appointed,  or  if  he  produce  a  defective  title,  and 
the  purchaser  bring  an  action  for  recavery  of  the  de- 
posit, the  vendor  having  a  title  at  the  time  of  the  trial 
will  not  avail  him.  Thus,  in  Cornish  i\  llQwley(y), 
where  a  purchaser  sought   to  recover  his   dejjosit,   it 

(e)  10  Price,  207.  I(i0;    Dobell    v.    Hutchinson,    3 

(/)  B.  R.  Midd.  Sitt.  after  M.  Adol.  &  Ell.  33.5. 
T.  40  Geo.   III.;    1    Schv.  \.   P. 

VOL.  I.  K  E 
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appeared  that  the  abstract  of  the  title  began  in  the  year 
1793,  and  after  reciting  that  the  deeds  relating  to  the 
estate  had  been  lost,  stated  a  fine  and  non-claim. 
Upon  inquiry,  it  was  found  that  the  fact  of  the  deeds 
ha\dng  been  lost  was  not  true.  The  counsel  for  the 
defendant  said  they  were  ready  to  make  out  a  good  title. 
Lord  Kenyon  said,  that  the  vendor  must  be  prepared  to 
make  out  a  good  title  on  the  day  when  the  purchase  is 
to  be  completed.  Indulgence,  he  was  aware,  was  often 
given  for  the  purpose  of  procuring  probates  of  wills,  &c. 
But  this  indulgence  was  voluntary  on  the  part  of  the 
intended  purchaser.  It  is  the  duty  of  the  seller  to  be 
ready  to  verify  his  abstract  at  the  day  on  which  it  was 
iigreed  that  the  purchase  should  be  completed.  If  the 
seller  deliver  an  abstract,  setting  forth  a  defective  title, 
the  plaintiff  may  object  to  it.  No  man  was  ever  in- 
duced to  take  a  title  like  the  present.  A  fine  and  non- 
claim  are  good  splices  to  another  title,  but  they  will  not 
do  alone.  There  are  many  exceptions  in  the  statute  in 
favour  of  infants,  femes  covert,  &c.  As  a  good  title 
was  not  made  out  at  the  day  fixed,  he  should  direct  the 
jury  to  find  a  verdict  for  the  deposit,  with  interest  up 
to  that  day.  And  a  verdict  was  found  by  the  jury 
accordingly. 

7.  So,  in  Bartlett  i\  Tuchin  (^),  assignees  of  a  bank- 
rupt sold  an  estate,  and  no  time  was  fixed  for  completing 
the  purchase.  The  purchaser  upon  a  supposed  defect 
of  title  abandoned  the  contract ;  afterwards  the  com- 
mission was  superseded,  and  a  new  one  issued,  under 
which  the  sam.e  assignees  were  chosen.  It  was  held 
that  the  purchaser  might  rescind  the  contract,  for  at 
the  time  he  gave  notice  of  his  abandonment  of  the  con- 
tract, the  assignees  could  not  m.ake  out  a  good  title. 

(g)  1  Marsli.  583,  See  Good-  Roper  v.  Coombes,  6  Barn.  &  Aid. 
win    V.     Lightbody,     Dan.    153  ;       584. 
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And  in  a  late  case  (A),  the  facts  were,  that  upon  a  sale 
it  was  agreed  that  the  purchase -money  should  he  paid 
on  or  before  Lady-day  1803,  on  having  a  good  title. 
The  vendors  were  assignees  of  a  bankrupt  who  claimed 
under  a  will.  They  thought  that  he  had  an  estate-tail 
imder  the  will,  and  that  therefore  they  could  make  a 
title ;  but  under  the  devise  he  only  took  for  life, 
with  contingent  remainders  over.  The  bankrupt,  how- 
ever, being  heir  at  law  of  the  testator,  could  make  a 
title  by  levying  a  fine,  and  was  willing  to  join ;  but 
these  facts  were  not  stated  in  the  abstract  delivered,  or 
communicated  to  the  purchaser  until  a  fortnight  before 
the  assizes.  The  Court,  after  showing  that  the  bank- 
rupt took  only  an  estate  for  life  under  the  devise  to 
him,  said,  as  it  was  stated,  that  previous  to  the  time 
fixed  for  payment  of  the  money,  and  completion  of  the 
purchase,  or  indeed  till  near  the  time  of  trial,  no  in- 
formation was  given  to  the  purchaser  that  the  bank- 
rupt was  heir  at  law  of  the  testator,  but  tlie  title  of  the 
assignees  appeared  to  have  been  delivered  in,  on  the 
supposition  of  the  bankrupt  being  tenant  in  tail,  they 
thought  that  the  defendant  had  failed  in  making  good 
the  agreement  on  his  part ;  and  that  thereupon  a  right 
of  action  at  law  had  accrued  to  the  plaintiff.  How  ftir 
the  title  since  communicated  might  in  another  course 
of  proceeding  in  another  place,  render  the  i)resent  i)ro- 
ceeding  abortive ;  and  whether  the  plaintiff  might  not 
be  ultimately  compelled  to  fulfil  his  agreement,  was  not 
for  them  in  that  action  to  decide. 

8.  But  a  seller  need  not  at  law,  any  more  than  in 
equity,  have  those  things  done  in  regard  to  title,  which 
may  properly  be  effected  before   the  comi)leti()n   of  the 

(/j)  Soward  r.  Willock,  5  East,       12  \'os.  jun.  32(),  where  the  piir- 
198  ;   1  Smith's  Rep.  390,  S.  C. ;      cliaser  recovered  at  law. 
and  see   Radcliffe   r.  Warrinj^ton, 
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purchase ;  therefore,  at  the  time  of  the  contract,  the 
want  of  a  licence  to  assign,  where  one  is  requisite,  or 
the  neglect  to  register  a  deed  which  requires  registry, 
is  unimportant  (i). 

9.  In  an  early  case  {k)  the  Court  of  Chancery  carried 
the  doctrine  very  far  ;  for  at  the  time  of  the  articles  for 
sale,  or  even  when  the  decree  was  pronounced.  Lord 
Stourton,  the  vendor,  could  not  make  a  title,  the  rever- 
sion in  fee  being  in  the  Crown  ;  and  yet  the  Court 
indulged  him  with  time  more  than  once  for  the  getting 
in  the  title  fi'om  the  Crown,  which  could  not  be  effected 
without  an  act  of  parliament,  to  be  obtained  in  the 
following  session :  however,  it  was  at  length  procured, 
and  Sir  Thomas  Meers  decreed  to  be  the  purchaser  (I) ; 
and  even  at  this  day,  although  the  Master  report  against 
the  title,  yet  if  it  appear  that  the  seller  will  have  a  title 
upon  getting  in  a  term,  or  procuring  letters  of  adminis- 
tration, &c.  the  Court  will  not  release  the  purchaser ; 
but  wiU  put  the  vendor  under  terms  to  complete  his 
title  speedily  (/).  Or  if  a  new  fact  appear  which 
enables  him  to  make  a  title  when  the  cause  is  before 
the  Court  on  further  directions,  the  contract  wiU  be 
enforced  (m). 

10.  But  the  Court  will  not  extend  the  rule  which  it 
has  adopted  of  compelling  a  purchaser  to  take  the  estate 

(i)  Robinson  v.  Stowell,  3  Bing-.  Mulgrave,  2  Ves.  jun.  526  ;  Orme- 
N.  C.  928  ;  5  Scott,  196.  rod  v.  Hardman,  5  Ves.  jun.  722. 

(l)  Coffin  V.  Cooper,    14  Ves. 

(k)  Lord  Stourton  v.  Sir  Tho-      jun.  205. 
mas  Meers,  stated  in  2  P.  Wms.  (m)    Esdaile   v.  Stephenson,  8 

631;    and   see    Sheffield    v.  Lord      Aug.  1822,  MS.  infra,  ch.  8. 

(1)  Note,  it  appears  that  Sir  Thomas  Meers  was  mortgagee  of  the 
estate ;  (see  Sir  Thomas  Meers  v.  Lord  Stourton,  1  P.  Wms.  46,)  and 
it  is  therefore  probable  that  at  the  time  he  entered  into  the  contract  he 
was  aware  of  the  defects  in  the  title. 
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where  a  title  is  not  made  till  after  the  contract,  to 
any  case  to  which  it  has  not  already  been  applied. 
Therefore  in  a  case  where  upon  a  creditor's  bill  filed 
for  sale  of  the  real  estate  of  a  trader,  the  usual  accounts 
were  decreed  and  a  sale  ordered,  and  the  estates  were 
accordingly  sold ;  but  it  afterwards  appeared  that  the 
fact  of  the  trading  was  not  regularly  proved,  and  then 
the  cause  was  re-heard,  the  decree  upon  which  re- 
hearing was  also  open  to  objection ;  the  purchaser  under 
the  decree  w^as  upon  motion  relieved  from  his  purchase, 
although  the  parties  were  willing  to  take  steps  to 
remove  the  objections  (n). 

11.  Where  a  testator  devised  his  real  estates  to  trus- 
tees to  pay  debts,  with  a  direction  first  to  sell  estate  A, 
and  if  that  were  deficient,  to  sell  estate  B,  and  the 
trustees  agreed  to  sell  the  latter  estate,  and  upon  a  bill 
filed  against  the  purchaser,  the  Master  reported  a  good 
title.  Lord  Eldon  held,  that  it  was  necessary  to  have 
a  report  of  debts,  in  order  to  show  that  estate  A,  was 
insufficient.  The  sellers  then  proposed  to  get  a  report 
immediately ;  but  the  purchaser  refusing  to  submit  to 
any  delay.  Lord  Eldon  dismissed  the  bill.  The  vendees, 
liowever,  refused  to  give  up  the  contract,  and  they  filed 
a  bill  to  compel  the  vendors  to  execute  it,  praying  the 
accounts,  which,  although  objected  to  as  vexatious.  Lord 
Eldon  held  to  be  right,  and  they  got  a  decree  (o).  But 
it  may  be  obsen'ed  that  there  was  no  proper  suit  in 
which  to  take  the  accounts,  and  the  purchasers  had  a 
right  to  become  plaintiffs,  in  order  to  obtain  a  title  by 
their  own  diligence.  If  a  purchaser  were  to  obtain  the 
dismissal  of  a  bill  against  him,  not  on  the  ground  that 

(?«)  Lechmere  v.  Brasier,  2  Jac.      311;  Magcnnis  v.  Fallon,  2  Moll. 
&  Walk.  287;  Dalby   r.  PuUen,      566,580. 

3  Sim.  29  ;   1  Russ.  &  Myl.  296  ;  (o)  Per  Hart,  L.  C,  2  Molloy, 

Coster  V.  Tumor,  1  Iluss.  &  Myl.      566. 
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he  would  himself  file  a  proper  bill,  but  that  he  would 
not  wait  any  longer,  the  Court  would  not  relieve  him 
if  he  were  afterwards  to  file  a  bill. 

12.  So  in  a  case  in  Ireland,  it  was  held,  that  a  pur- 
chaser cannot  be  kept  without  his  title  until  an  account 
of  debts  is  taken.  The  Court  cannot  suspend  a  pur- 
chaser until  a  new  decree  is  made  and  report  had  (jo). 

13.  But  although  a  seller  has,  upon  the  expressed 
opinion  of  the  Court,  filed  a  bill  to  take  an  account,  yet 
if  the  purchaser  seek  to  avoid  the  contract  on  that 
ground,  the  seller  may  argue  the  necessity  of  the  mea- 
sure. Conforming  to  the  opinion  of  the  Court  does  not 
bind  the  party  complying  not  to  controvert  the  neces- 
sity of  such  proceedings  as  the  Court  directed  to  be 
taken  {q) . 

14.  The  general  rule  is,  that  if  there  is  not  a  good 
title  at  the  date  of  the  report,  the  purchaser  is  entitled 
to  be  discharged,  because  a  purchaser  is  not  to  be  kept 
for  future  inquiries ;  a  title  is  not  to  be  made  out  by 
instalments,  and  not  what  the  title  is  now,  but  what  it 
was  when  the  Master  ruled  the  objections  is  the  state 
of  the  title  to  be  pronounced  upon  (r).  But  if  the 
title  is  that  originally  produced,  although  the  evidence 
to  support  it  has  varied,  the  purchaser  is  bound ;  for  the 
evidence  and  not  the  title  is  altered,  and  evidence  which 
may  satisfy  one  man's  mind  may  be  unsatisfactory  to 
another's  {s). 

15.  Where  a  purchaser  enters  into,  or  proceeds  in  a 
treaty,  after  he  is  acquainted  with  defects  in  the  title, 
and  knows  that  the  vendor's  ability  to  make  a  good  title 
depends  on  the  defects  being  cured,  he  will  be  held  to 

(;?)  Mag-ennisv.  Fallon,2Mol.  581,   582,  cited;   see  Cowgill  r. 

561.  Lord  Oxniantoun,  3  You.  &  Coll. 

(V)  S.  C.  377. 
(/•)  Kinvan    r.  Blake,    2    Moll.  (.s)  2  Moll.  582. 
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his  bargain,  although  the  time  appointed  for  completing 
the  contract  is  expired  and  considerable  further  time 
may  be  required  to  make  a  good  title. 

1(5.  Thus  in  a  case  {t),  where  it  was  agreed  upon  a 
purchase,  that  it  should  be  completed  on  the  5th  April 
1 702,  it  a])peared  that  the  purchaser  had  applied  for  an 
abstract  at  the  latter  end  of  January,  or  the  beginning 
of  February,  which  not  being  sent  to  him,  he,  after  the 
expiration  of  the  time  for  the  completion  of  the  pur- 
chase, applied  for  his  deposit,  saying,  that  he  should  not 
proceed  in  his  purchase.  About  the  21st  of  April,  an 
abstract  was  sent  him,  and  it  appeared  that  a  suit  in 
Chancery  must  be  determined  before  a  title  could  be 
made,  upon  which  he  again  declared  he  would  not  pro- 
ceed in  the  purchase,  and  again  required  his  deposit. 
In  Trinity  term  he  brought  an  action  for  his  deposit, 
and,  on  the  6th  of  November,  the  bill  was  filed.  The 
purchaser,  by  his  answer,  stated  that  the  suit  was  still 
depending,  and  that  questions  of  law  had  arisen,  which 
then  stood  for  argument  in  the  Court  of  King's  Bench. 

The  Lords  Commissioners  Ashhurst  and  Wilson 
granted  an  injunction,  which  was  continued  by  Lord 
Rosslyn,  who  said,  in  these  contracts  (sales  by  auction) 
in  general,  the  time  of  completing  the  contract  is  speci- 
fied, and  a  deposit  is  paid ;  and  if  the  title  is  not  made 
out  l)y  the  time,  the  vendee  is  entitled  to  take  back  his 
deposit.  But  in  this  case  the  vendee  was  apprised  of 
the  title  dependinf/  on  the  abilitj/  of  the  vendors  to  make 
a  t/()()d  title,  which  itself  depended  on  the  event  of  a 
Chancerj/  suit,  and  was,  notwithstandinff,  ivillin(j  to  f/o 
on  with  his  purchase  ;  there  had  been  a   communication 

(0   Pincke    v.  Curteis,    4  Bio.      i.  Jeffery,  4  Price,  295  ;  see  Smith 
C.  C.  3'29  ;   and  see  Smith  v.  Bur-      x.    Sir    Thomas    Dohnaii,    (>    Bro. 
nam,  2  Anstr.  527;  and  Paine  r.      P.  C.  291,  by  Tomlius. 
Meller,  6  Ves.  jun.  349;   Warde 
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of  the  delay  of  the  suit,  arid  the  'present  hill  was  filed 
after  great  delay  (I).  If  the  vendee  had  called  for  his 
deposit  at  the  end  of  the  time  limited  for  completing 
the  purchase,  and  insisted  he  would  not  go  on  with  his 
purchase,  the  Court  would  not  have  compelled  him. 
The  cause  was  afterwards  heard  before  the  Master  of 
the  Rolls,  who  was  also  of  opinion,  that  there  had  been 
a  sufficient  communication  of  the  real  state  of  the 
delay,  and  that  the  purchaser  had  acquiesced  in  it,  or  at 
least  not  sufficiently  declared  his  dissent  to  go  on  with 
the  purchase ;  and  therefore  it  was  referred  to  the 
Master  to  inquire  as  to  the  title. 

17.  So  in  Seton  v.  Slade  {u),  it  appeared  that  the 
purchaser  was  aware  of  the  objections  to  the  title  at  the 
time  he  purchased  the  estate,  and  afterwards  accepted 
the  abstract  within  a  few  days  of  the  time  appointed  for 
completing  the  contract.  He  had,  however,  previously 
declared,  that  if  the  title  was  not  made  out  by  the  time, 
he  would  relinquish  the  contract ;  and  the  day  after  the 
time  appointed  he  actually  applied  for  his  deposit,  alleg- 
ing that  the  abstract,  so  far  from  showing  a  right  in  the 
vendor  to  convey,  stated  merely  a  contract  for  the  pur- 
chase by  him,  without  noticing  a  suit  in  Chancery. 
But  the  purchaser  having  been  aware  of  the  objections 
to  the  title,  and  having  afterwards  received  the  abstract, 
a  specific  performance  was  decreed. 

18.  And  even  where  the  Court  thought  that  time  was 
of  the  essence  of  the  contract,  yet  the  purchaser  was 
held  to  have  waived  it  by  receiving  an  abstract  of  an 

{11)  7  Ves.jun.  265.  See  Wood  r.  Bernal,  19  Ves.  220;  Hipwell 
V.  Knight,  1  You.  &  Col.  40 L 

(I)  The  judgment  shows  the  true  ground  of  the  decree  ;  but  according 
(o  the  .state  of  facts  in  the  report,  the  case  was  similar  to  that  of  Lloyd 
V.  Collett,  stated  ««/;?•«,  p.  411. 
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assignment  upon  which  the  title  depended,  and  which 
would  not  be  valid  under  the  bankrupt  law  until  a 
period  subsequently  to  the  time  appointed  for  complet- 
ing the  contract,  and  by  corresponding  upon  that  ab- 
stract. The  Court  said  that  he  ought  to  have  refused 
to  accept  the  abstract  or  lo  have  sent  it  back  forth- 
with (x). 

19.  Again  (i/),  where  personal  representatives  of  a 
trustee,  supposing  erroneously  they  had  power  to  sell, 
entered  into  a  contract  for  sale,  and  when  the  mistake 
was  discovered,  the  purchaser  was  apprised  that  the 
sellers  would  take  the  necessary  steps  to  make  a  title, 
which  they  did,  but  before  they  were  completed,  the 
])urc;haser  brought  an  action  for  his  deposit,  which  he 
recovered,  and  then  the  sellers  filed  a  bill  for  a  specific 
performance ;  it  was  held  that  the  purchaser,  if  he  had 
thought  fit,  might  have  declined  the  contract  as  soon 
as  he  discovered  that  the  plaintiffs  had  no  title,  and  he 
was  not  bound  to  wait  until  they  had  acquired  a  title  ; 
but  he  not  having  taken  that  course,  it  was  enough  that 
at  the  hearing  a  good  title  could  be  made. 

20.  In  a  case  before  Hart,  L.  C,  in  Ireland,  he  ob- 
served that  it  was  true,  where  a  man  ha\'ing  contracted 
goes  on  contesting  the  title  without  a  protest  against 
the  delay,  then  the  waiver  is  clear.  But  if  he  says,  "  I 
protest  against  the  delay,  but  I  am  not  sure  my  protest 
is  valid,  and  I  shall  go  on  to  make  the  best  case  I  can 
to  be  discharged,"  that  would  go  only  to  the  costs,  and 
not  amount  to  acquiescence  (z).  This  view,  however, 
does  not  seem  to  be  warranted  by  the  authorities. 

21.  Although  a  treaty  may  have  lain  dormant  for 
some  time,  yet  if  the  contract  is  not  abandoned,  a  per- 

(.t)  Hipwcll  V.  Knight,    1  You,      &  Myl.  293. 
&  Col.  401.  (z)  Magennis  r.  Fallon,  '2  Moll, 

(y)  Iloggart  V.  Scott,    1   llu&s.      570  ;«6t'e  p.  4-2-2,  »»y;/«. 
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formance  will  be  decreed  in  specie.  Thus  in  a  case  (a) 
where,  upon  objections  to  a  title,  the  treaty  had  pro- 
ceeded for  about  two  years,  when  the  vendor's  solicitor 
wrote,  calling  for  a  distinct  answer,  saying,  that  other- 
wise he  must  be  under  the  necessity  of  tiling  a  bill. 
No  answer  was  returned  to  the  letter,  nor  was  any 
notice  given  that  the  purchaser  considered  the  contract 
as  abandoned ;  neither  had  he  brought  any  action  for 
the  deposit.  The  bill  was  filed  after  a  delay  of  about 
fourteen  months,  and  the  defendant  resisted  a  specific 
performance  on  the  ground  of  delay,  by  which,  he 
stated,  he  had  suffered  material  inconvenience,  having 
purchased  the  place  as  his  residence,  and  that  he  was 
induced  to  consider  the  contract  as  abandoned.  A 
specific  performance  was  however  decreed. 

22.  But  if  a  purchaser  object  to  the  title,  and  declare 
he  will  not  complete  the  contract,  and  the  vendor  ac- 
quiesce in  this  declaration,  he  cannot  afterwards  clear 
up  the  objections  to  his  title,  and  compel  the  purchaser 
to  perform  the  agreement.  This  was  decided  in  the 
case  of  Guest  v.  Homfray  {b).  The  purchaser  took 
objections  to  the  title,  and  was  informed  that  no  bet- 
ter title  could  be  made ;  whereupon  he  said,  he  would 
not  proceed  in  the  purchase,  and  afterwards  re- 
turned the  abstract,  at  the  desire  of  the  vendor,  at 
the  same  time  acquainting  him  that  he  (the  pur- 
chaser) still  considered  the  contract  was  at  an  end. 
In  about  eight  months  after  this  the  abstract  was  re- 
turned, with  the  objections  answered,  and  the  bill  was 
filed  upon  the  defendant  refusing  to  complete  the  con- 
tract. But  the  bill  was  dismissed,  although  it  was  clear 
that  the  purchaser  had  almost  all  the  time  wished  to  be 

(a)  Marquis  of  Hertford  v.  Boore,      n.  (b). 
5  Ves.  jun.  719.     See  Milward  v.  (^)  5  Ves.  jun.  818. 

Earl  of  Thanet,  5  Ves.  jun.  720, 
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off  the  bargain.  Lord  Alvanley,  jNIaster  of  the  Rolls, 
said,  thev  should  have  cautioned  the  purchaser,  and 
told  him  they  were  going  on  to  make  out  a  title.  If 
they  had  done  all  that,  and  shown  a  probable  ground 
to  the  purchaser  that  they  might  make  a  good  title, 
he  said,  he  should  perhaps  not  have  thought  a  year 
too  long. 

23.  In  Watson  v.  Reid  (c),  the  contract  was  in  June 
1826.  An  abstract  was  delivered,  and  a  correspondence 
took  place  with  respect  to  the  title.  On  the  7th  April 
1827  the  purchaser  gave  notice  that  he  objected  to  the 
title,  and  abandoned  the  contract;  and  on  the  1st  May 
he  demanded  a  return  of  the  deposit.  The  seller  re- 
fused to  return  it ;  and  on  the  25th  April  1828  tiled  a 
bill  for  a  specific  performance,  and  the  Master  of  the 
Rolls  dismissed  it  with  costs,  upon  the  ground  of  unrea- 
sonable delay  in  filing  it. 

24.  Where  circumstances  are  such  that  the  purchase- 
money  cannot  be  paid  for  a  length  of  time,  as  if  the 
purchaser  die,  or  become  bankrupt  before  the  contract 
be  carried  into  effect,  and  his  executors,  or  assignees, 
are  not  able  to  get  in  the  assets  or  effects,  the  vendor 
is  entitled  to  require  the  contract  to  be  rescinded,  and 
he  will  be  allowed  his  costs  {(f);  or  he  may  demand  a 
specific  performance  ;  and  if  the  defendants  are  unable 
or  unwilling  to  perform  the  contract,  that  the  estates 
may  be  resold ;  and  if  the  purchase-money  arising  by 
the  resale,  together  with  the  deposit,  shall  not  amount 
to  the  purchase-money,  that  the  defendant  may  pay  the 
deficiency. — A  bill  for  the  latter  purposes  was  filed  by  a 
vendor  against  the  assignees  of  a  bankrupt,  and  a  decree 
was  made  for  resale.    The  deficiency  upon  that  resale 

(c)  1  Uuss.  &  Myl.  2,36.  Bio.   C.  C.   31.     See    Sir   James 

((t)  Mackrcth  v.  Marlar,  1  ("ox,  Lowtlicr  v.  Lady  Andover,   1  Bio. 

'J,J!);  Cox's  11.(1)  to  '2   P.  Wins.  C.  C.  396;    Dickenson  i.  Heron, 

67;    Wliittakcr    v.    Wjiittakcr,    4  ?«//(/,  cli.  16,  s.  1. 
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was  5,0 16/.;  and  the  cause  coming  on  for  further  di- 
rections, Lord  Rosslyn  directed  that  sum  to  be  proved 
under  the  commission  ;  saying,  the  whole  purchase- 
money  was  the  debt,  and  the  vendor  had  a  hen  on  the 
estate  {e) ;  which  proving  by  the  resale  deficient,  the 
residue  was  to  be  proved  under  the  commission  {/). 

25.  In  Wright  v.  Wellesley  (y),  upon  a  sale  it  was 
agreed  that  part  of  the  purchase-money  should  be  se- 
cured by  mortgage.  There  was  a  decree  for  a  specific 
performance,  and  a  conveyance  and  mortgage  were 
directed  to  be  executed,  and  further  directions  were 
reserved.  The  Master  made  his  report,  by  which  it 
appeared  that  the  purchaser  had  made  default  in  bring- 
ing in  the  proper  deeds,  and  he  found  what  was  due, 
which  was  regularly  demanded,  but  not  paid.  The 
plaintiff,  the  seller,  presented  a  petition,  which  came  on 
with  the  further  directions,  praying  the  sale  of  the  pro- 
perty, in  consequence  of  the  purchaser's  default.  It 
was  objected  that  this  could  not  be  done ;  and  that  at 
all  events  a  supplemental  bill  was  necessary ;  but  the 
Vice-Chancellor  made  the  order  as  prayed  for :  as  the 
defendant  had  evaded  the  decree  of  the  Court,  he  would 
give  the  relief  required  by  the  new  state  of  circum- 
stances, and  he  thought  that  the  petition  was  regularly 
presented. 

26.  In  a  late  case,  where  an  estate  was  sold  by  auc- 
tion, in  order  to  pay  oflf  incumbrances,  under  the  usual 
conditions,  and  the  purchase  was  to  be  completed  on 
the  25th  of  March  1805,  the  estate  was  sold  for 
123,000/.  and  the  purchaser  paid  only  4,000/.  as  a 
deposit,  when  he  ought  to  have  paid  24,000/.  A  short 
time  previously  to  Lady-day  he  wrote  a  letter  to  the 
vendors,  acknowledging  his  inability  to  pay,  and  request- 

(e)   Vide  supra,  ch.  1.  jiin.  95,  n. 

(/)  Bowles  V.  Rogers,  6  Ves.  (u)  V.  C.  26  Feb.  1833.  MS. 
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ing  them  to  join  in  a  resale,  offering  to  pay  any  loss  by 
the  second  sale.  This  they  refused  ;  and  he  not  having 
the  money  ready,  on  the  27th  of  March  1805,  filed  a 
bill  for  a  specific  performance,  e\idently  to  gain  time. 
The  vendors  filed  a  cross-bill ;  and  afterwards  the  pur- 
chaser became  a  bankrupt,  when  the  causes  w^ere  re- 
vived. The  expenses  of  the  vendors,  in  payment  of  the 
auction-duty,  &c.  w^ere  very  considerable.  The  cross 
cause  came  on  first ;  the  assignees  of  course  could  not 
bind  themselves  to  pay  the  money ;  and  the  contract 
was  decreed  to  be  delivered  up  and  cancelled,  so  that 
the  vendors  became  entitled  to  the  4;000  /.  deposit  (//). 


27.  We  are  now  to  consider  w^hether  equity  will  per- 
mit the  parties  to  make  time  the  essence  of  the  contract. 

In  Williams  v.  Thompson  or  Bonham  (/),  the  bill 
was  to  carry  into  execution  the  trusts  of  a  will,  and  for 
a  specific  performance  of  an  agreement  by  Bonham,  to 
purchase  a  real  estate  of  the  defendants.  By  the  agi-ee- 
ment,  dated  the  9th  of  July  1778,  it  was  particularly 
expressed,  "  that  in  case  a  good  title  to  the  premises, 
discharged  from  all  claims  and  demands  whatsoever, 
should  not  be  made  out  to  the  satisfaction  of  Bonham 
within  three  years  from  the  date  thereof,  the  agreement 
thereby  made,  so  far  as  concerned  the  purchase  of  the 
premises  (for  the  agreement  contained  other  stipula- 
tions), should  from  thenceforth  become  void."  The 
defendant  was  always  ready  to  have  completed  his  pur- 
chase, but  the  trustees  under  the  will  were  incapable  of 
making  out  a  title  without  the  aid  of  equity,  and  for 
that  i)urpose  the  bill  in  question  was  filed  in  February 

(/j)Steadnian  r.  Lord  Galloway,      Newl.   Contr.   238,   stated.     See 
c^<?  coH/ra,Ilolls,  9th  Feb.  1808.        the   case    in  Reg-.  Lib.  B.   1781, 
(i)  4   Bro.    C.  C.  331,  cited;      foL  564. 
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1781.  The  cause  came  to  a  hearing  on  the  29th  of 
June  1782,  when  the  defendant  (Bonham)  insisted,  that 
the  title  not  having  been  made  out  at  the  time  men- 
tioned in  the  agreement,  he  was  discharged  from  his 
purchase.  But  Lord  Thurlow  was  of  opinion,  that  the 
time  fixed  by  the  articles  for  making  a  title  to  the  de- 
fendant was  only  formal,  and  not  of  the  essence  of  the 
agreement ;  and,  as  appears  by  the  Registrar's  book,  he 
declared,  that  the  three  years  being  expired  was  not  a 
sufficient  objection  to  the  agreement  being  performed. 

28.  This  case  depends  so  much  on  its  own  compli- 
cated circumstances,  as  scarcely  to  admit  of  being  cited 
as  an  authority  ruling  any  other  case.  I  find,  from 
the  Registrar's  book,  that  it  was  impossible  to  make  a 
title  without  a  decree.  The  agreement,  which  was  very 
long  and  special,  stated  all  the  facts  ;  and  it  was  ex- 
pressly stipulated,  that  the  trustees  should  use  their 
utmost  endeavours  to  obtain  a  decree,  and  the  pur- 
chaser was  immediately  let  into  possession.  Now  the 
bill  was  filed  before  the  expiration  of  the  three  years, 
no  laches  was  imputed  to  the  trustees,  and  it  did  not 
appear  that  the  purchaser  had  sustained  any  loss,  or 
been  put  to  any  inconvenience.  It  would  therefore 
have  been  a  strong  measure  to  hold,  that  the  time  was 
of  the  essence  of  the  contract.  The  purchaser  entered 
into  the  contract  with  full  knowledge  of  all  the  obsta- 
cles in  the  way  of  making  a  title ;  and  unless  the 
purchase  was  completed,  there  was  no  mode  of  indem- 
nifying the  trustees  for  the  expense  incurred  by  the 
Chancery  suit. 

29.  In  the  case  of  Gregson  v.  Riddle  (k),  which  was 
also  before  Lord  Thurlow,  the  agreement  was  for  a  par- 
ticular day ;  with  a  proviso,  that  in  case  the  title  should 
not  be  approved  in  two  months,  the  agreement  was  to 

(k)  7  Ves.  jun.  268,  cited. 
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be  void  and  of  no  effect.  There  was  an  outstanding 
legal  estate,  which  could  not  be  got  in  by  that  time. 
A  l)ill  was  filed  for  a  specific  performance.  The  defen- 
dant resisting,  a  reference  was  directed,  to  see  whether 
a  good  title  could  be  made ;  Lord  Loughborough,  then 
Lord  Commissioner,  expressing  an  opinion  that  the 
terms  of  the  agreement  were  comphed  with(L)  The 
report  was  in  favour  of  the  title.  The  cause  coming  on 
before  Lord  Thurlow,  the  performance  was  still  resisted. 
Lord  Thurlow  said,  it  had  been  often  attempted  to  get 
rid  of  agreements  upon  this  ground,  but  never  with 
success.  The  utmost  extent  was  to  hold  it  evidence  of 
a  waiver  of  the  agreement ;  but  it  never  was  held  to 
make  it  void.  Mr.  Mansfield,  for  the  defendant,  said, 
the  intention  was  clearly  to  make  it  void;  and  that  it 
would  be  necessary  to  insert  a  clause,  that  notwith- 
standing the  decision  of  the  Court  of  Chancery,  it 
should  be  void.  Lord  Thurlow  said,  such  a  clause 
might  be  inserted  ;  and  the  parties  would  be  just  as 
forward  as  theij  were  then. 

30.  On  this  dictum  it  must  be  remarked,  that  the  case 
did  not  call  for  it,  as  the  agreement  appears  to  have 
been  suhstantialhj  performed  within  the  time.  And  it 
is  said,  that  in  Potts  v.  Webb,  before  Lord  Thurlow,  it 
being  part  of  the  terms  that  the  purchase  should  be 
completed  by  a  certain  time,  his  Lordship  thought  that 
a  good  reason  for  not  decreeing  a  specific  perform- 
ance (/) .  At  the  same  time  it  must  be  admitted,  that  Lord 

(/)  4  Bro.  C.  C.  330,  cited. 

(I)  TIio  stipniafion  was,  that  in  case  the  title  should  not  l»o  approved 
of  by  the  purcliasor's  counsel  within  two  months,  the  articles  should  be 
void.  The  difficulty  upon  tlip  title  arose  upon  a  settlement  wliich  the 
seller  insisted  was  vohmtary,  and  not  upon  a  mere  outstanding  leg'al 
estate.  The  seller  insisted  upon  hcinp;^  at  liberty  to  rescind  the  con- 
tract, under  the  clause  in  the  articles. 
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Thurlow  entertained  a  floating  opinion,  that  time  could 
not  in  general  be  made  of  the  essence  of  the  contract. 
It  does  not  appear,  however,  that  any  case  ever  came 
before  him  in  which  he  was  called  upon  to  decide  the 
point,  and  his  opinion  has  not  been  followed  in  subse- 
quent cases. 

31.  For  in  Lloyd  v.  Collett  (m),  in  which  the  case  of 
Gregson  v.  Riddle  was  cited,  Lord  Rosslyn  said,  the 
conduct  of  the  parties,  inevitable  accident,  &c.  might 
induce  the  Court  to  relieve ;  but  it  was  a  different  thing 
to  say  the  appointment  of  a  day  was  to  have  no  effect 
at  all,  and  that  it  was  not  in  the  power  of  the  parties  to 
contract,  that  if  the  agreement  was  not  executed  at  a 
particular  time,  the  parties  should  be  at  liberty  to 
rescind  it. 

32.  And  in  the  case  of  Seton  v.  Slade  {?i),  LordEldon 
said,  he  inclined  much  to  think,  notwithstanding  what 
was  said  in  Gregson  v.  Riddle,  that  time  may  be  made 
the  essence  of  the  contract. 

33.  The  case  under  consideration  has  been  assimilated 
to  a  mortgage,  where,  although  the  parties  may  have 
expressly  stipulated,  that  if  the  money  be  not  paid  at  a 
particular  time,  the  mortgagor  shall  be  foreclosed,  yet 
equity  will  permit  him  to  redeem,  in  the  same  manner 
as  if  no  such  stipulation  had  been  entered  into.  There 
does  not  appear  to  be  any  analogy  between  the  cases. 
In  a  mortgage  such  a  declaration  is  inserted  by  the 
mortgagee  for  his  own  advantage ;  but  as  the  land  is 
merely  a  security  for  the  debt,  equity  rightly  considers 
that  a  mortgagee  ought  only  to  require  his  principal 

(m)  4  Bro.  C.  C.  469  ;  4  Ves.  503.     See  also  3  Ves.  jun.  693  ; 

jun.  689  note;  stated   swpm,    p.  12   Ves.  jun.  333;   13  Ves.  jun, 

411.  289;  2  Mer.  140;   Levy  X'.  Lindo, 

(n)  7   Ves.  jun.  265;  and  see  3  Mer.  81  ;  Warde  v.  Jeffery,  4 

Lewis  V.  Lord  Lechmere,  10  Mod.  Price,  294. 
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and  interest,  and  not  to  obtain  the  estate  itself,  by 
taking  advantage  of  the  necessities  of  the  mortgagor. 
Once  a  mortgage  and  always  a  mortgage,  has  therefore 
become  a  maxim ;  and  under  this  axiom  equity  is  in- 
deed administered ;  the  parties  being  put  in  possession 
of  their  respective  rights  without  detriment  to  each 
other.  The  same  reasoning  seems  to  apply  to  relief 
against  a  penalty.  But  in  an  agreement  for  sale  of  an 
estate,  where  it  is  expressly  declared  that  the  contract 
shall  be  void  if  a  title  cannot  be  made  by  a  stated  time, 
the  parties  themselves  have  mutually  fixed  upon  a  time  ; 
the  bona  fides  of  such  a  transaction  seems  to  be  a  bar  to 
the  interference  of  a  court  of  equity  ;  and  if  the  contract 
be  vacated  by  virtue  of  the  agreement,  the  parties  \\ill 
still  be  in  the  poSvSession  of  their  respective  rights.  We 
may  therefore,  perhaps,  venture  to  assert,  that  if  it 
clearly  appear  to  he  the  intention  of  the  parties  to  an 
agreement,  that  time  shall  be  deemed  of  the  essence  of 
the  contract,  it  must  be  so  considered  in  equity  (o).  In 
the  late  case  of  Hudson  r.  Bartram  {p),  the  Vice-Chan- 
cellor  (Sir  John  Leach)  said,  that  the  principle  was  ad- 
mitted now  that  time  may  be  made  of  the  essence  of  the 
contract.  Why  are  not  parties  to  insert  such  a  stipu- 
lation in  their  contract  ?  It  is  difficult  to  imderstand 
how  the  doubt  arose,  but  it  is  now  at  an  end ;  and  in 
Lloyd  V.  Rippingale,  where  time  was  ih  those  very 
words  made  of  the  essence  of  the  contract,  it  was  so 
decreed  (y).  In  the  later  case  of  Hipwell  v.  Knight, 
Mr.  Baron  Alderson  considered  the  rule  to  be,  that  the 
real  contract  and  all  the  stii)ulations  really  intended  to 
be  complied  with   literally  should  be  carried  into  effect. 

(o)  See  Appendix,  No.  6.  Williams  v.  Edwards,  2  Sim.  78. 

(/>)   12  Dec.  1818.  MS.;  S.  C.  {q)   1   You.  &  Col.  410,  cited. 

3  Madd.  440  ;  and  see  Boehm  v.      The  writer  tliinks  he  was  counsel 
Wood,     1     Jac.    &    Walk.    419;      in  the  cause. 
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He  thought,  that  if  the  parties  chose,  even  arbitrarily 
provided  both  of  them  intend  so  to  do,  to  stipulate 
for  a  particular  thing  to  be  done  at  a  particular  time, 
such  a  stipulation  ought  to  be  carried  literally  into 
effect  in  a  court  of  equity.  That  is  the  real  contract ; 
the  parties  had  a  right  to  make  it ;  why  then  should  a 
court  of  equity  interfere  to  make  a  new  contract  which 
the  parties  had  not  made  (r)  ? 

34.  Where  time  is  not  made  of  the  essence  of  a  con- 
tract by  the  contract  itself,  although  a  day  for  perform- 
ance is  named,  of  course  neither  party  can  strictly  make 
it  so  after  the  contract ;  but  if  either  party  is  guilty  of 
delay,  a  distinct  written  notice  by  the  other,  that  he 
shall  consider  the  contract  at  an  end  if  it  be  not  com- 
pleted within  a  reasonable  time  to  be  named,  w^ould 
have  great  weight  in  case  a  bill  were  filed  after  un- 
reasonable delay. 

35.  In  Reynolds  v.  Nelson  (.9),  where  the  purchaser 
was  in  possession  as  tenant,  the  point  arose,  but  the 
seller's  notice  was,  that  if  the  purchaser  made  default 
in  attending  on  one  of  the  days  named  in  the  notice  to 
complete  the  purchase,  he  should  consider  him  as 
refusing  to  perform  the  agreement  and  act  accordingly : 
and  the  Vice-Chancellor  observed,  that  although  it  might 
now  be  considered  as  the  settled  doctrine  of  the  Court, 
that  by  the  terms  of  the  agreement  time  might  be  made 
the  essence  of  the  contract,  yet  it  had  not  been  decided 
that  where  there  was  no  stipulation  in  the  contract,  time 
might  be  made  essential  by  subsequent  notice  that  it 
will  be  so  considered,  and  in  this  case  he  might  leave 
that  point  untouched.  The  notice  given  was  not  that 
the  seller  would  consider  the  contract  at  an  end  if  it 
was  not  completed  within  the  time,  and  whether  he 
would  act  as  if  the  contract  were  abandoned,  or  would 

(7)  1  You.  &  Col.  416.  (5)  6  Madd.  18. 
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act  by  filing  a  bill  for  a  specific  performance,  he  left 
wholly  in  doubt ;  and  it  was  to  be  observed,  that  he 
neither  returned  nor  tendered  the  deposit  which  he  had 
received.  The  usual  reference  as  to  the  title  was  there- 
fore made. 

36.  It  may  be  observed,  that  the  time  allowed  in  this 
case  by  the  notice  was  too  short,  being  only  three  days ; 
but  where  there  has  been  delay,  and  the  seller  gives  a 
proper  notice  to  put  an  end  to  the  contract  in  order  to 
quicken  the  purchaser  or  to  be  released  from  the  con- 
tract, it  must  not  from  the  concluding  observation  in 
the  judgment  be  inferred,  that  it  is  in  aU  cases  necessary 
to  return  or  tender  the  deposit,  for  the  purchaser  by  his 
neglect  may  have  lost  his  right  to  have  it  returned,  and 
the  seller's  notice,  if  disregarded,  may  not  revive  the 
purchaser  s  right  to  recover. 


37-  It  remains  to  observe,  that  where  no  time  is  limited 
for  the  i)erformance  of  the  agreement,  the  cases  con- 
sidered under  the  first  di\'ision  in  this  chapter  will  assist 
the  student  in  forming  a  judgment  in  what  instances 
equity  will  assist  a  party  who  has  been  guilty  of  laches, 
although  every  case  of  this  nature  must  in  a  great 
measure  depend  upon  its  own  particular  circumstances. 
The  cases  classed  under  the  second  divison  apply,  how- 
ever, with  greater  force  to  cases  where  no  time  is 
limited  than  to  those  where  a  day  is  fixed,  for  in  the 
former  cases,  the  Court  has  not  to  struggle  against  an 
express  stipulation  of  the  parties. 

38.  A  case  came  before  the  Lords  Commissioners  in 
17^2  (^),  where  no  time  was  limited  for  performing  the 
agreement.     The  plaintiff"  was  one  of  two  devisees  in 

(0  Tyrer  v.  Artingstall,  Newl.      Lib.  B.  1792,  fo.  28,  noni.  Tyrer 
Contr.  236.     See  the  case  in  Keg'.      r.  Bailey. 
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trust  to  sell,  and  pay  debts,  and  had  alone  sold  the 
estate  (I),  and  entered  into  articles  with  the  defendant. 
The  co-trustee  afterwards  refused  to  join ;  and  there 
was  a  mortgagee  who  refused  to  be  paid  off.  Neither 
of  these  circumstances  was  disclosed  to  the  purchaser, 
and  upon  this  delay  in  the  title  he  proceeded  to  bring 
his  action  against  the  vendor  for  a  breach  of  the  agree- 
ment. The  plaintiff  brought  his  bill  to  compel  a  specific 
performance,  and  to  have  the  co-trustee  join  ;  and  the 
mortgage  redeemed,  and  to  stay  the  action.  The  de- 
fendant suffered  an  injunction  to  go  against  him  for 
want  of  an  answer ;  and  having  afterwards  answered,  a 
motion  was  made  to  dissolve  the  injunction ;  and  the 
cause  shown  by  the  plaintiff  was,  the  possibility  of 
making  a  good  title  by  this  very  suit.  The  Court  held 
the  purchaser  bound,  and  continued  the  injunction. 

39.  In  this  case  it  appears  from  the  Registrar's  book, 
that  the  purchaser  insisted  on  his  purchase,  and  that 
the  injunction  should  be  dissolved ;  which  was  cer- 
tainly a  very  important  feature  in  the  cause.  It  was 
not  the  case  of  a  man  merely  seeking  to  recover  his 
deposit.  It  must,  however,  be  repeated,  that  it  is  im- 
possible to  lay  down  any  general  rule  apphcable  to  cases 
where  no  time  is  appointed  for  performing  the  agree- 
ment. Indeed,  throughout  this  chapter,  it  has  been 
found  impossible  to  treat  the  subject  of  it  in  an  ele- 
mentary manner. 

(I)  The  estate  was  sold  by  auction  with  the  concurrence  of  the  other 
trustee.     The  plaintiff,  however,  alone  signed  the  agreement. 
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CHAPTER  VI. 

OF    THE    CONSIDERATION. 


SECTION  I. 

OF    UNREASONABLE    AND    INADEQUATE    CONSIDERA- 
TIONS. 


1.  Unreasonable  price,  yet  spe- 

cific performance. 

2.  Unless  there  be  fraud  or  con- 

cealment. 

3.  Or  there  is  gross  inadequacy. 

5.  Fall  in  value  immaterial. 

6.  Purchaser    seldom     relieved 

after  conveyance. 

8.  Inadequacy  of  price  no  bar. 

9.  Sale  by  auction. 

10.  Life  annuity. 

11.  Concealment  by  purchaser. 

14.  Misrepresentation     by     pur- 

chaser. 

1 5.  Both  parties  ignorant  of  value. 

18.  Seller  seldom  relieved  after 
conveyance :  gross  inade- 
quacy. 

20.  Unless  ignorant  of  right,  and 

purchaser  azvare  of  it. 

21.  Or  advantage   taken  of  dis- 

tress. 

23.  Heir  dealing  for  expectancy 

favoured. 

24.  Although  unprovided  for. 

25.  Purchaser     to     prove    ade- 

quacy. 

26.  Sellers  of  reversions  not  heirs. 

27.  Bulk  sold  reversionary . 

28.  Loan  tinder  mask  of  trading  : 

King  V.  Hamlet. 
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29. 
30. 
31. 

32, 

33. 
36. 
37. 
38, 
39. 
40. 
42. 
43. 
44. 
45. 
47. 
50. 

53. 

54. 
55. 
56. 
51. 
58. 

60. 
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Observations  on  that  case. 
Where  sale  of  reversion  valid. 
Goicland  v.  De  Faria  :  value 

by  the  tables,  and  market 

price. 
35.    Observations   upon    that 

case. 
Dews  V.  Brandt. 
Scott  V.  Dunbar. 
Hinksman  v.  Smith. 
41.  Headen  \.  Rosher. 
Potts  V.  Curtis. 
Newton  v.  Hunt. 
Wardle  v.  Carter. 
Ryle  V.  Swindells. 
Evidence  of  surveyors. 

Sale  by  auction  valid. 

Or  perso7i  in  possession  join. 

Where  contingency  cannot  be 
valued. 

Mis-statement  of  considera- 
tion. 

How  adequacy  to  be  shown. 

Delay  and  confirmation. 

Sale  set  aside , upon  what  terms. 

Improvements  allowed  for. 

Price  to  be  fixed  by  arbitra- 
tors. 
Cannot  delegate  authority. 
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61.  Where    Court   ivill   Jix    the 

price. 

62.  Not  where  parties  chosen. 
64.  Failure  of  arbitration :  death. 
Q5.  Nomination  of  arbitrator  can- 
not be  co7npelled. 


66.  Where  award  after  death  of 

party  binding. 

67.  Acquiescence     in      informal 

award. 

68.  Attachment:  action. 


1.  It  seems  that  a  court  of  equity  cannot  refuse  to 
assist  a  vendor  merely  on  account  of  the  price  being  un- 
reasonable {a) :  and  a  specific  performance  will  cer- 
tainly be  enforced,  if  the  price  was  reasonable  at  the 
time  the  contract  was  made,  how  disproportionable 
soever  it  may  afterwards  become. 

2.  If,  however,  a  man  be  induced  to  give  an  unrea- 
sonable price  for  an  estate,  by  the  fraud  {h),  or  gross 
misrepresentation  (c),  of  the  vendor;  or  by  an  industri- 
ous concealment  of  a  defect  in  the  estate  (d),  equity  will 
not  compel  him  to  perform  the  contract. 

3.  And  where  these  circumstances  do  not  appear, 
but  the  estate  is  a  grossly  inadequate  consideration  for 
the  purchase-money,  equity  will  not  relieve  either  party. 
Thus  in  a  case  at  the  Rolls  before  Lord  Alvanley,  by 
original  and  cross-bill,  the  estate  was  represented  on 
the  one  hand  of  the  value  of  9  or  10,000^. ;  and  on  the 
other  of  only  5,000/.  The  contract  was  for  6,000/.,  and 
14,000/,  at  the  death  of  a  person  aged  sixty-five.  Lord 
Alvanley  said,  it  was  not  a  case  of  actual  fraud  ;  but  it 


(m)  City  of  London  v.  Richmond, 
2  Vern.  421  ;  Hanger  x;.  Eyles,  2 
Eq,  Ca.  Ab.  689;  Hicks  v.  Philips, 
Free.  Cha.  575  ;  21  Vin.  Abr.  (E), 
n.  topi.  1;  Keenr.Stukeley,  Gilb. 
Eq.  Rep.  155;  2  Bro.  P.  C.  396; 
Charles  v.  Andrews,  9  Mod,  151  ; 
Lewis  r.  Lord  Lechniere,  10  Mod. 
503  ;  Saville  v.  Saville,  1  P.  Wms. 
745  ;  Adams  r.  Weave,  1  Bro.  C.C. 


567  ;  and  the  cases,  as  to  inade- 
quacy of  price,  cited  infra. 

(b)  See  James  v.  Morgan,  1  Lev. 
Ill,  a  case  at  law.  Conway  v. 
Shrinipton,  5  Bro.  P.  C.  by  Tonil. 
187. 

(c)  Buxton  r.  Cooper,  3  Atk. 
383. 

(d)  Shirley  v.  Stratton,  1  Bro. 
C.C.  440- 
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was  insisted  the  bargain  was  grossly  inadequate ;  and 
the  inadequacy  was  very  great:  it  was  impossible  upon 
the  whole  evidence  to  make  the  estate  to  be  worth  more 
than  10,000?.:  though  he  ought  not  to  decree  a  per- 
formance, yet  as  no  advantage  was  taken  of  necessity, 
&c.  he  was  not  warranted  to  decree  the  vendor  to  deliver 
up  the  contract,  the  only  inconvenience  of  which  would 
be,  that  an  action  would  lie  for  damages  ;  and  he  ac- 
cordingly dismissed  both  bills  (e). 

4.  Indeed  few  contracts  can  be  enforced  in  equity 
where  the  price  is  unreasonable,  because  contracts  are 
not  often  strictly  observed  by  either  party  ;  and  if  an 
unreasonable  contract  be  not  performed  by  the  vendor, 
according  to  the  letter  in  every  respect,  equity  \^'ill  not 
compel  a  performance  in  specie  {/)■ 

5.  But  a  purchaser  will  be  compelled  to  complete  his 
contract  although  by  the  calamities  of  the  times  be- 
tween the  contract  and  the  conveyance,  estates  generally 
are  reduced  several  years  purchase  in  value,  for  that 
ought  not  to  rescind  the  contract  {(/). 

6.  But  there  are  few  cases  in  which  a  purchaser  could 
be  relieved  after  the  conveyance  is  executed  and  the 
purchase  completed,  on  account  of  the  unreasonable 
price  (h). 

7.  We  have  already  considered  whether  the  purchase- 
money  can  be  followed  so  as  to  compel  the  restitu- 
tion of  it,  or  the  property  in  which  it  is  invested,  even 
where  the  contract  is  set  aside  for  misrepresentation 
of  value  (/). 

(c)  Day  V.  Newman, '2  Cox,  77  ;  (//)  Poole  v.  Shergold,   2    Bro. 

10  Ves.  jun.  300,  cited;   and  see  C.  C.  118. 

Squire  v.  Baker,  5  Vin.  Abr.  549,  (/<)  Small    r.     Attwood,     You. 

pi.  1-2.  407. 

(/)  See  the  cases  cited  in  n.  («),  (0  S.  C.  You.  507,  sujjra,   cb. 

ante;  and  Edwards r.  Heather,  Sel.  4,  s.  5. 
Cha.  Ca.  3. 
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8.  It  appears  to  be  settled,  that  mere  inadequacy  of 
price  is  not  a  sufficient  ground  for  a  court  of  equity  to 
refuse  its  assistance  to  a  purchaser  {k),  particularly 
where  the  estate  is  sold  by  auction  (l). 

9.  In  White  v.  Damon,  however,  although  the  estate 
was  sold  by  auction.  Lord  Rosslyn  dismissed  the  bill 
merely  on  account  of  the  inadequate  price  given  for  the 
estate,  viz.  1,120/.  and  it  was  worth  2,000/.;  but  on 
a  rehearing  before  Lord  Eldon,  although  the  decree  was 
affirmed  upon  a  different  ground,  yet  he  said,  he  was 
inclined  to  say  that  a  sale  by  auction,  no  fraud,  surprise, 
&c.  cannot  be  set  aside  for  mere  inadequacy  of  value. 
It  would  be  very  difficult,  he  said,  to  sustain  sales  by 
auction,  if  the  Court  would  not  specifically  perform  the 
agreement.  And  in  a  subsequent  case  (m),  he  expressed 
the  same  opinion,  and  referred  to  the  case  of  White  v. 
Damon. 

10.  But  if  an  uncertain  consideration  (as  a  life-annu- 
ity) be  given  for  an  estate,  and  the  contract  be  execu- 
tory, equity  it  seems  will  enter  into  the  adequacy  of  the 
consideration  (w). 

1 1 .  Although  a  purchaser  is  not  bound  to  acquaint 
the  vendor  with  any  latent  advantage  in  the  estate  (o), 
yet  any  concealment,  for  the  purpose  of  obtaining  an 
estate  at  a  grossly  inadequate  price,  may  be  deemed 
fraudulent. 

(k)  Coles  V.  Trecothick,  9  Ves.  (/)  White  v.  Damon,  7  Ves.  jun. 

jun.   234;    Burrows    v.  Lock,   10  30.     See  Collet    r.  Woollaston,  3 

Ves.  jun.  470.  See  Young?;.  Clark,  Bro.  C.  C.  228. 

Prec.  Cha.  538  ;  Barrett  v.  Gome-  (m)  Ex  parte  Latham,  7  Ves.  jun. 

serra,    Bunb.    94 ;    Underwood  v.  35,  note. 

Hithcox,    1    A'es.  279;  Mortlock  («)  Pope  r.  Root,  7  Bro.  P.  C. 

V.  Buller,  10  Ves.  jun.  292  ;  and  184;   Mortimer  r.  Capper,    1  Bro. 

Lowther  v.  Lowther,   13  Ves.  jun.  C.  C.  156;  and  Jackson  x\  Lever, 

^^  ;   Western  x.  Ruesell,  3  Ves.  &  3  Bro.  C.  C.  605. 

Bea.  187.  {p)  See  2  Bro.  C.  C.  420. 
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12.  Thus  in  the  case  of  Deane  v.  Rastron  (p),  an 
agreement  was  made  for  sale  of  land  at  a  halfpenny  per 
square  yard.  The  price  was  in  all  about  500/.,  the  real 
value  2,000/.  The  purchaser  went  out  to  an  attorney, 
got  him  to  calculate  the  amount,  and  desired  him  not  to 
tell  the  vendor  how  little  it  was  ;  then  carried  the  agree- 
ment to  the  vendor,  and  prevailed  on  him  to  sign  it  im- 
mediately. The  Court  of  Exchequer  said,  the  desire  of 
concealment  w  ould  be  such  a  fraud  as  to  void  the  trans- 
action, as  parties  to  a  contract  are  supposed,  in  equity, 
to  treat  for  what  they  think  a  fair  price. 

13.  So  as  we  have  seen,  the  not  discovering  to  the 
seller,  who  was  ignorant  of  the  fact,  the  death  of  a  party, 
which  increased  the  value  of  the  estate,  although  the 
death  was  publicly  known,  was  deemed  a  sufficient  ground 
to  rescind  the  contract  (rj). 

14.  So  a  misrepresentation  by  the  purchaser,  who 
was  the  agent  of  the  seller,  of  the  value  of  the  estate, 
although  it  operated  only  to  a  small  extent,  has  been 
held  to  be  a  sufficient  defence  against  a  bill  for  a  speci- 
fic performance  ;  for  to  entitle  a  person  to  call  for  the 
aid  of  a  court  of  equity,  he  must  go  there  with  clean 
hands  (r). 

15.  Where  neither  of  the  parties  knows  the  value  of 
the  estate,  at  the  time  the  contract  is  entered  into,  no 
inadequacy  of  consideration  will  operate  as  a  bar  to  the 
aid  of  ecjuity  in  favour  of  the  purchaser. 

10.  Thus,  in  a  case  (.?)  where  a  common  w\as  to  be  in- 
closed, one  man  having  a  right  of  common,  agreed,  be- 

(/;)    1  Anst.  64;   and  sec  Young-  (r)  Cadnian  v.  Horner,  18  Ves. 

r.  Clerk,  Prec.  Clia.  .">3S  ;   Lukey  jun.  10;   Wall  v.  Stubbs,  1  Madd. 

r.  O'Donnell,  2  Sell,  i;:  Lef.  466.  80. 

(y)  Turner  r.  Harvey,  Jac.  169;  (s)  Anon.  1    Bro.  C.  C.  158  ;  6 

Brealcy  v.  Coliins,  You.  317  ;  su-  ^'es.  jun.  24,  eited  ;  but  see '2  Atk. 

pro,  th.4,  s.  .'),  pi.  4.  134. 
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fore  the  commissioners  had  made  any  allotment,  or  any 
one  could  know  what  it  was  to  be,  to  sell  his  allotment 
for  20  /.  Afterwards  it  turned  out  to  be  worth  200 1.  Sir 
Joseph  Jekyll  said,  the  contract  ought  to  be  enforced,  as 
no  one  could  know  what  the  allotment  would  be ;  and 
both  parties  were  equally  in  the  dark  ;  hit  it  might  he 
different  if  the  circumstances  had  been  known  to  the 
2)laintiff. 

1/.  But,  whether  an  estate  is  sold  by  auction,  or  by 
private  agreement,  equity  will  be  as  vigilant  in  discover- 
ing an  excuse  for  refusing  to  perform  the  contract,  where 
the  price  is  inadequate,  as  it  will  where  the  consider- 
ation is  unreasonable  {t). 


18.  A  conveyance  executed  will  not,  however,  be 
easily  set  aside  on  account  of  the  inadequacy  of  the  con- 
sideration ;  for  there  is  a  great  difference  between  esta- 
blishing and  rescinding  an  agreement  {v).  It  is  not 
sufficient  to  set  aside  an  agreement  in  equity,  to  suggest 
weakness  and  indiscretion  in  one  of  the  parties  who  has 
engaged  in  it ;  for  supposing  it  to  be  in  fact  a  very  hard 
and  unconscionable  bargain,  if  a  person  will  enter  into  it 
with  his  eyes  open,  equity  will  not  relieve  him  upon  this 
footing  only,  unless  he  can  show  fraud  in  the  party  con- 
tracting with  him,  or  some  undue  means  made  use  of  to 
draw  him  into  such  an  agreement  {x).  To  set  aside  a 
conveyance,    there   must  be    an  inequality  so  strong, 

{t)  Whorwood    v.    Simpson,    2  loy,  335. 
Vern.  186;  Emeryr.  Wase,  5  Ves.  iu)    See  Dews  v.  Brandt,  Sel. 

jun.  846;  8  Ves.  jun.  505  ;  Twin-  Cha.  Ca.    7;  Cases,   Dom.  Proc. 

ino-  V.  Morris,  2  Bro.  C.  C.  326;  1728  ;  Hamilton  r.  Clements,  Cas. 

and  see  the  cases  cited  in  n.  (a),  Dotn. Proc.  1766.  See  Small r.Att- 

supra  ;  and  see  Mortlock  v.  Buller,  wood.  You.  407,  supra,  cli.  4,  s.  5. 
10  Ves.  jun.  292  ;   Maddeford  v.  (x)  Per  Lord  Hardwicke,  Willis 

Austwick,  1  Sim.  89,  and  1  Mol-  r.  Jernegan,  2  Atk. '251. 
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gross  and  manifest,  that  it  must  be  impossible  to  state 
it  to  a  man  of  common  sense,  without  producing  an  ex- 
clamation at  the  inequality  of  it  {y).  The  truth  is,  that 
in  setting  aside  contracts,  on  account  of  an  inadequate 
consideration,  the  Court  proceeds  on  fraud.  In  all  such 
cases,  however,  the  basis  must  be  gross  inequality  in  the 
contract,  otherwise  the  party  seUing  cannot  be  said  to  be 
in  the  power  of  the  party  buying  ;  unless  actual  imposi- 
tion is  proved  by  gross  inequality,  other  circumstances 
of  fraud  will  pass  for  nothing ;  the  basis  must  be  gross 
inequality  {z). 

19.  In  a  case  where  the  purchaser  had  by  the  rents 
received  back  the  price  he  paid,  and  the  degree  of  inade- 
({uacy  was  very  great,  although  the  purchaser  was  dead, 
and  his  devisees  by  their  answer  stated  themselves  to  be 
ignorant  of  all  the  circumstances  connected  with  the 
sale,  yet  the  Court  before  the  hearing  appointed  a 
receiver,  and  thus  turned  the  representatives  of  the 
purchaser  out  of  possession  {a). 

20.  But  a  conveyance  obtained  for  an  inadequate 
consideration,  from  one  not  conusant  of  his  right,  by  a 
person  who  had  notice  of  such  right,  will  l^e  set  aside, 
although  no  actual  fraud  or  imposition  improved  {h). 

21.  So  if  advantage  is  taken  of  the  distress  of  the 


*o' 


(y)  Per  LordTluirlow  in  Gwynne  Bruce  v.  Rogers,  ib.  395  ;   Darley 

t).  Heaton,  1  Bro.  C.  C.  1  ;  and  see  v.  Singleton,   Wight.  25;   Evans 

Stephens  r.  Bateman,  1  Bro.  C.  C.  i.  Brown,  ib.  102;  Ex  parte  This- 

22;   Floyer  r.  Sherard,  Anibl.  18;  tlewood,  1  Rose,  290. 

Heathcote  v.  Paignon,  2  Bro.C.C.  (z)  Per  Lord  Thurlow  in  Gart- 

lfi7,    and   the  cases  there  cited;  side   v.  Isherwood,    I    Bro.   C.  C. 

Spratley  v.  Griffiths,  2  Bro.  C.  C.  558. 

179,  n.;   Low  v.  Barchard,  8  Ves.  (a)  Stilwell    v.    Wilkins,    .lac. 

jun.   133;   Underhill  r.  Horwood,  280. 

10  Ves.jun.209  ;   14  Ves.  jun.  28  ;  (b)  See  Evans  v.  Luellyn,  2  Bro. 

Verner  v.  Winstanloy,  2  Scho.  t^-  ('.  C.   150  ;   and  the  casv  cited  in 

Let'.  303  ;   Mac  Ghee  r.  Morgan,  the  next  note. 
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vendor,  the  sale  will  be  set  aside  (c) :  and  this  was  done 
in  one  case,  although  the  purchaser  was  really  run  to 
great  hazard,  and  was  to  be  at  great  expense  and  trou- 
ble in  many  foreseen  and  unavoidable  law-suits  about 
the  estate,  the  issue  of  which  was  very  doubtful  (d). 

22.  The  reader  will  perceive  that  in  this  chapter  a 
distinction  is  taken  between  contracts  in  fieri,  and  con- 
tracts actually  executed ;  but  in  the  case  of  Coles  v. 
Trecothick  (e),  Lord  Eldon  appears  to  have  been  of 
opinion,  that  no  such  distinction  exists.  He  said,  that 
unless  the  inadequacy  of  price  is  such  as  shocks  the 
conscience,  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not  a 
sufficient  ^ound  for  refusing  a  sj^ecijic  performance. 


23.  In  treating  of  inadequacy  of  price,  we  must  be 
careful  to  distinguish  the  cases  of  reversionary  interests, 
the  rules  respecting  which,  especially  where  an  heir  is 
the  vendor^  depend  upon  principles  apphcable  only  to 
themselves,  and  not  easily  definable  ( /').  The  heir  of 
a  family  dealing  for  an  expectancy  in  that  family,  is  dis- 
tinguished from  ordinary  cases,  and  an  unconscionable 
bargain  made  with  him,   is  not  only  to  be  looked  upon 

(c)  Heme  v.  Meers,  1  Vern.  Rud.  of  Law  and  Eq.  p.  92,  pi. 
465;  1  Bro.C.C.  176,  n.;  Gould  16;  Printed  Cases  Dom.  Proc. 
V.  Okenden,  4  Bro.  P.  C.  by  Toml.       1 730. 

193;  Farguson  v.  Maitland,  Gro.  (e)  9  Ves.  jun.  234;    sed  qu. 

and  Rud.  of  Law  and  Eq.  p.  89,  and   see   the  cases   cited   in  this 

pi.  1  ;   Pickett  v.  Loggon,  14  Ves.  chapter. 

215;    Murray  v.  Palmer,  2  Scho.  (/)  See  9  Ves.  jun.  243;    2 

&   Lef.  474;   Bowen   v.  Kirwan,  Pow.   Contr.    181  ;    3   Wooddes. 

Rep.  t.  Sugd.  47.  460,  s.  7  ;   Gilb.  Lex  Prsetor.  291 ; 

(d)  Gordon  v.  Crawford,  before  1  Trea.  Eq.  c.  11,  s.  12,  and  Mr. 
tlie    House    of   Lords ;    Gro.    and  Fonblanque's  notes,  ibid. 
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as  oppressive  in  the  particular  instance,  and  therefore 
avoided,  but  as  pernicious  in  principle,  and  therefore 
repressed  {(/).  There  are  two  powerful  reasons  why 
sales  of  reversions  by  heirs  should  be  discountenanced  ; 
the  one,  that  it  opens  a  door  to  taking  an  undue  advan- 
tage of  an  heir  being  in  distressed  and  necessitous  cir- 
cumstances (  A),  which  may  perhaps  be  deemed  a  private 
reason:  the  other  is  founded  on  public  pohcy,  in  order 
to  prevent  an  heir  from  shaking  off  his  father's  authority, 
and  feeding  his  extravagances  by  chs})osing  of  the  family 
estate  (i).  Ever}^  case  of  this  nature  must,  however, 
depend  on  its  own  circumstances ;  the  Courts  profess 
not  to  lay  down  any  particular  rules,  lest  de\dces  should 
be  framed  to  evade  them. 

24.  The  circumstance  of  the  heir  being  unprovided 
for,  will  not  prevail  much  in  the  purchaser's  favour  : 
the  remoteness  or  uncertainty  of  the  interest  is  not 
material,  if  the  terms  be  unreasonable,  nor  can  much 
stress  be  laid  upon  the  purchaser  incurring  the  risk  of 
the  loss  of  his  money,  in  case  the  heir  cUe  before  he 
come  into  possession  ;  nor  will  the  acquiescence  of  the 
seller  during  the  continuance  of  the  same  situation  in 
which  he  entered  into  the  contract  prejucUce  him  {k). 

25.  The  adequacy  of  the  consideration  is  considered 
with  reference  to  the  time  of  the  contract  and  not  to  the 

(^r)  Per  Lord  Thurlow,   1  Bro.  1;    Bernal    r.   Donegal,    3   Dow, 

C.  C.   10.     See    Nott   v.   Hill,  1  133;  Blakeney  r.  Bagott,  3  Bligh, 

Vern.  167  ;    2  Vern.  27  ;    Berney  N.  S.  237. 

r.  Pitt,  2  Vern.  14 ;   Earl  of  Ard-  (A)    Sir    John    Barnardiston    v 

glasse  V.  Muschamp,  1  Vern.  237  ;  Lingood,  2  Atk.  133. 

Twisleton  v.  Griffith,   1   P.  Wins.  (i)  Cole  v.  Gibbons,  3  P.  Wnis. 

310;     Curwyn    r.    IMilner,    3    P.  290.      See  Barnard.  Cha.  Rep.  6. 

Wms.  293,  n.  (C);   Sir  John  Bar-  {k)  Gowland    r.   De   Faria,   17 

nardiston  r.  Lingood,  2  Atk.  133 ;  Ves.    jun.    20  ;     supra,    ch.    4, 

Baugh    V.    Price,    1    Wils.    320  ;  s.  5. 
Gwynne  v.  Heaton,   1  Bro.  C.  ('. 
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event,  and  the  burden  lies  on  the  purchaser  in  these 
cases  to  show  that  a  full  and  adequate  consideration  was 
paid  (/). 

26.  A  very  anxious  protection  is  also  extended  by 
equity  to  persons  selling  reversionary  interests,  who  are 
not  heirs,  although  certainly  the  same  reasons  do  not 
occur  in  support  of  it  {m) . 

27.  And  although  the  bargain  include  property  in 
possession,  yet  if  the  bulk  of  the  property  is  reversion- 
ary, the  whole  contract  will  be  set  aside   {ii). 

28.  So  where  a  loan  is  effected  under  the  mask  of 
trading,  and  an  extraordinary  rate  of  interest  is  in  that 
way  gained,  the  Court  will  relieve  against  the  transac- 
tion, particularly  in  the  case  of  an  expectant  heir  {0). 
In  the  late  case  of  King  v.  Hamlet,  the  heir  was  not 
relieved,  although  after  a  treaty  for  a  loan,  goods  to  the 
value  of  8,000  /.  were  sold  at  the  shop  prices  to  an  ex- 
pectant heir,  who  had  sold  his  only  immediate  provision, 
and  a  mortgage  and  other  securities  were  taken  as 
upon  an  actual  advance  of  8,000  /.  in  money,  carrying 
five  per  cent,  interest  from  the  time  of  sale,  although  it  was 
proved  that  where  ready  money  was  paid  (and  here  the 
security  carrying  interest  was  equal  to  ready  money),  a 
rebate  of  five  per  cent,  was  allowed  in  the  ordinary  way 
of  trade  by  the  defendant,  which  would  have  amounted 
to  400  /.,  but  no  such  allowance  was  made  to  the  plain- 
tiff, and  his  goods  were  detained  until  the  securities 
were  perfected.     The  goods  were  of  course  resold,  and 

{I)  Gowland  v.   De  Faria,   ubi  121;  Cole  ».  Gibbons,  3  P.  Wnis. 

sup. ;    Evans    v.  Griflfith,   Farmer  290 ;   Bawtree  v.  Watson,  3  Myl. 

V.  Warden,  17  Ves.  jun.  24,  cited  ;  &  Kee.  339. 

Medlicott  v.  O'Donel,   1    Ball   &  (n)  Lord  Portmore  v.  Taylor,  4 

Beatty,  136;   Kendall  v.  Beckett,  Sim.  182. 

2  Russ.  &  Myl.  88.  (o)  Barker  v.  Vansommer,  1  Bro. 

(m)  Wiseman  v.  Beake,  2  Vern.  C.  C.  149. 
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the  plaintiif  sustained  a  loss  of  about  60  per  cent,  upon 
the  transaction  (p). 

20.  The  Court  in  deciding  this  case  laid  down  two 
propositions  as  incontestable,  as  applicable  to  the  doc- 
trines of  equity  upon  the  subject  of  an  expectant  heir 
dealing  with  his  expectancy. 

1.  That  the  extraordinary  protection  given  in  the 
general  case  must  be  withdrawn  if  it  shall  ai)pear  that 
the  transaction  was  known  to  the  father  or  other  person 
standing  in  loco  parentis;  the  person  for  example  from 
whom  the  spes-successionis  was  entertained,  or  after 
whom  the  reversionary  interest  was  to  become  vested  in 
possession,  even  although  such  parent  or  other  person 
took  no  active  part  in  the  negotiation,  provided  the 
transaction  was  not  opposed  by  him,  and  so  carried 
through  in  spite  of  him. — 2.  That  if  the  heir  flies  off 
from  the  transaction,  and  becomes  opposed  to  him  with 
whom  he  has  been  dealing,  and  repudiates  the  whole  bar- 
gain, he  must  not  in  any  respect  act  upon  it  so  as  to  alter 
the  situation  of  the  other  party  or  his  property ;  at  least 
that  if  he  does  so  the  proof  lies  upon  him  of  showing 
that  he  did  so  under  the  continuing  pressure  of  the 
same  distress  which  gave  rise  to  the  original  dealing. 

Now  the  first  of  these  rules  is  supported  by  no  pre- 
I'ious  authority,  and  as  a  general  rule  cannot,  it  is  sub- 
mitted, be  maintained.  The  knowledge  of  the  parent 
mu}/,  under  some  circumstances,  remove  one  of  the 
objections  to  such  a  transaction,  but  the  others  might  still 
remain.  The  son  is  entitled  to  be  relieved,  although 
his  father  may  witness  his  ruin  with  indifference.  It  is 
the  son's  ecjuity,  although  partly  grounded  upon  public 
policy.       In   many   cases  the  person   standing  in   loco 

(p)  King  V.  Hamlet,  4  Sim.  reasons  for  the  appellant  in  App. 
231 ;  2  My.  &  Kee.  456.    See  the      No.  13. 
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parentis,  or  from  whom  the  spes-successionis  is  enter- 
tained, or  after  whom  the  reversionary  contract  is  to  be- 
come vested  in  possession,  may  be  more  than  indifferent 
about  the  worldly  prospects  of  the  expectant  heir. 
Even  in  the  case  of  father  and  son,  how  frequently  we 
find  the  expectant  spendthrift  only  following  his  parent's 
example !  The  second  rule,  without  the  concluding 
qualification,  could  not  be  safely  acted  upon.  In  the 
case  of  goods  substituted  for  money,  and  a  security 
given  over  the  buyer's  reversionary  property,  the  heir 
may  offer  to  return  the  goods  if  the  seller  will  relin- 
quish the  securities.  If  the  offer  is  refused,  and  the 
heir  then  sell  them — which  is  simply  accomphshing  the 
purpose  for  which  they  were  bought, — it  would  not  be 
possible  to  maintain  that  he  had  forfeited  any  equity 
which  he  originally  had  to  impeach  the  transaction. 

30.  A  bond  fide  sale  of  a  reversionary  estate  cannot 
be  set  aside,  whether  the  vendor  be  an  heir  or  not  {q)-> 
unless  fraud  or  imposition  be  expressly  proved,  or  be 
impUed  from  the  inadequacy  of  the  consideration,  or 
other  circumstances  attending  the  sale  (y),  although 
in  the  case  of  Gowland  v.  De  Faria,  it  was  deemed 
sufficient  to  avoid  the  contract  {s),  that  the  considera- 
tion was  not  equal  to  the  calculated  value  in  the  tables. 

31.  That  case  was  the  sale  of  an  annuity  secured 
upon  the  reversion,  with  a  warrant  of  attorney  and  judg- 
ment, and  therefore  clearly  distinguishable  from  a  sale 
of  the  reversion.  The  evidence  of  Mr.  Morgan,  the 
actuary  for  the  plaintiff,  the  seller,  proved  the  price  to 
be  greatly  inadequate,  and,  according  to  the  report, 

{q)  Dews    V.   Brandt,   Sel.   Ca.  Ves.  jun.  512  ;    Ryle    v.   Brown, 

Cha.  8  ;  and  see  1  Bro.  C.  C.  6.  13  Price,  758  ;  Lord  Portmore  i'. 

(.r)    Nicols    V.    Gould,    2    Ves.  Taylor,  4  Sim.  182. 
422;  Gwynne  v.  Heaton,   1  Bro.  (5)  Gowland   v.   De  Faria,    17 

C.  C.   1  ;    Peacock   v.  Evans,   16  Ve§,jun.  20. 


OF    SALES    OF    REVERSIONARY    INTERESTS.       440 

there  was  no  evidence  for  the  purchaser.  Sir  William 
Grant  held  that,  according  to  the  authorities,  the  pur- 
chaser was  to  show  that  a  full  and  adequate  conside- 
ration was  paid.  Upon  the  question  of  the  adequacy 
of  the  consideration,  the  evidence  was  all  one  way.  In 
many  of  these  cases  very  opposite  opinions  are  given  by 
calculation,  but  here  the  plaintiff's  witness  was  not  con- 
tradicted. He  must,  therefore,  take  the  value  to  be 
inadequate,  and  then  he  did  not  see  how  he  could  avoid 
setting  aside  the  contract.  The  decision  was  appealed 
from,  but  the  suit  was  compromised  ])y  the  seller  pay- 
ing to  the  purchaser  the  costs,  and  a  sum  of  money 
beyond  the  sum  decreed  to  him  at  the  Rolls. 

32.  The  rule  supposed  to  have  been  laid  down  in 
the  above  case  would  have  a  strong  tendency  to  stop 
altogether  the  sale  of  reversions  ;  but  as  this  is  not 
possible,  it  would  have  the  effect  of  preventing  the 
sale  of  reversions  at  their  fair  market  value.  It  is 
perfectly  well  known  that  reversions  upon  sales,  even 
by  auction,  fetch  on  an  average  only  two-thirds  of  the 
sum  at  which  they  are  valued  in  the  tables :  according 
to  the  case  of  Gowland  v.  De  Faria  (t),  this  does  not 
seem  to  operate  in  a  purch^iser's  favour,  although  the 
value  of  a  thing  is  at  last  not  to  be  regulated  by  calcu- 
lation, but,  as  it  is  vulgarly  termed,  by  what  it  will 
fetch.  Experience  has  shown,  that,  under  the  most 
favourable  circumstances,  reversions  will  not  fetch  their 
calculated  value,  which  only  allows  the  purchaser  five 
per  cent,  interest,  notwithstanding  that  his  money  may 
be  locked  up  for  many  years.  It  seems,  therefore,  an 
equity  not  founded  on  reason  or  convenience,  which  in 
these  cases  inquires  the  calculated  value  of  the  subject 

(/)    Supra,    p.    448.     See    Ex  182;   Whichcote  r.  Branision,  i^. 

^;ar ^e  Thistlewood,   1   Rose,  290;  202,  n. 
Lord    Portiiioni  v.   Taylor,  4  Sim. 

VOL.  I.  G  G 
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of  the  contract,  instead  of  its  value  according  to  the 
well  known  market  price.  The  effect  of  such  an  equity 
must  ultimately  be  to  injure  the  very  persons  in  whose 
favour  it  was  introduced.  Reversions  will  never  fetch 
their  calculated  value.  Fair  purchasers  will  not  dare  to 
purchase  them  at  their  market  price,  and  consequently 
they  will  be  thrown  into  the  grasp  of  usurers,  who  will 
give  very  inadequate  considerations  for  them,  running 
the  risk  of  a  suit,  in  which  event  they  will  stand  in  as 
good  a  situation  as  if  they  had  given  the  fair  market 
price  for  them. 

33.  The  true  rule  appears  to  have  prevailed  in  an 
early  case  (a).  A  son,  thirty  years  of  age,  tenant  in 
tail  in  remainder  expectant  on  his  father's  life  estate, 
contracted  to  sell  it  at  somewhat  less  than  half  of  its 
present  value  when  he  came  into  possession,  and  inte- 
rest was  to  be  paid  in  the  meantime.  The  father  died 
within  two  years,  but  the  Court  refused  to  relieve  the 
son.  They  truly  observed,  that  a  rule  that  an  heir 
should  not  dispose  of  a  reversion  would  be,  that  an  heir 
should  never  be  of  age.  If  the  bargain  had  been  to 
pay  when  the  possession  had,  that  would  have  been  a 
purchase  in  possession,  and  on  account  of  the  great 
undervalue  bad.  Had  the  bargain  been  to  pay  so 
much  down  in  present  money,  undoubtedly  it  had  been 
good,  else  there  ivas  an  end  of  all  sales  of  reversions, 
and  a  man  would  be  tantalized  with  having  an  estate  of 
ivhich  he  could  make  no  use.  The  payment  of  the  inte- 
rest they  considered  the  same  as  buying  the  reversion 
for  present  money  paid,  and  the  agreement  could  not 
be  affected  by  the  accident  of  the  early  death  of  the 
father.  That  was  a  chance  on  both  sides,  and  might 
have  happened  otherwise. 

31 .  Sir  W.  Grant,  in  acting  upon  the  rule,  considered 

(?<)  Dews  V.  Brandt,  Sel.  Ciia.  Ca.  7. 


OF    SALES    OF    REVERSIONARY    INTERESTS.       451 

that  to  the  class  of  expectant  heirs  the  Court  seemed 
to  have  extended  a  degree  of  protection  approaching 
nearly  to  an  incapacity  to  bind  themselves  by  any 
contract  (cc). 

35.  But  Gowland  v.  De  Faria  has  not  been  approved 
of,  and  later  cases,  although  not  altogether  satisfactory, 
appear  upon  the  whole  to  place  the  doctrine  upon  the 
right  footing,  and  the  Court  it  seems  will,  in  estimating 
the  value,  look  at  the  real  market  as  well  as  the  calcu- 
lated value,  in  order  to  ascertain  whether  the  price  be 
a  fair  one. 

36.  In  a  case  in  Ireland,  before  Hart,  L.  C.  (i/),  he 
obsei'ved  that  he  was  not  satisfied  at  the  time,  nor  was 
he  then,  that  Gowland  v.  De  Faria  was  decided  on  the 
true  principles  of  equity ;  but  the  ground  upon  which 
his  objection  turned  seems  to  have  been  the  length  of 
time  which  had  elapsed.  There  were,  he  stated,  mate- 
rial facts  in  that  case,  which  do  not  appear  in  the  printed 
report,  going  further  to  disentitle  the  plaintiff.  He  was 
not  a  mere  expectant  when  he  made  the  contract,  but  a 
man  in  possession  of  a  considerable  income.  He  ex- 
pected an  accession,  but  he  was  opulent  and  he  was 
prudent,  for  he  raised  that  money  not  to  squander  it, 
but  to  lay  it  out  profitably  in  the  improvement  of  his 
estate.  Sir  A.  Hart  added,  that  he  advised  an  appeal 
from  that  decree  ;  and  it  would  have  been  appealed 
from,  but  the  plaintiff  submitted  to  a  compromise. 

37.  In  Hincksman  r.  Smith  (~),  before  Sir  John 
Leach,  Master  of  the  Rolls,  he  observed  that,  in  Gow- 
land r.  De  Faria,  Sir  W.  Grant  did  not  consider  himself 
as  laying  down  a  new  rule,  but  as  following  the  current 
of  authority,  and  since  that  case  the  rule  had  been  so 

{x)  Peacock  v.  Evans,   16  Ves.      458  (18'28). 
jun.  512.  (2)  3  lluss.  433  (1827). 

(ij)  Scott    I.   Dunbar,    1    Moll. 
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far  regarded  as  the  settled  law  of  the  court ;  that 
although  he  (Sir  John  Leach)  had  npon  more  than  one 
occasion  Judiciallj/  questioned  both  the  principle  and 
policy  of  the  rule,  yet  it  would  not  become  that  Court 
to  make  a  precedent  in  direct  opposition  to  it.  Eut  he 
decided  the  case  upon  other  grounds. 

38.  In  a  recent  case  {ci)  before  Chief  Baron  Alex- 
ander, he  refused  to  set  aside  a  private  sale  of  a  rever- 
sionary interest,  although  Mr.  Morgan  the  actuary's  valu- 
ation was  928/.  8^.,  and  the  price  paid  was  only  630/., 
rather  more  than  two-thirds  of  the  calculated  value. 
The  learned  judge  could  not  bring  himself  to  adopt  the 
principle  laid  down  in  Gowland  v.  De  Faria.  He  ob- 
served, that  in  the  case  before  him  the  price  agreed  on 
and  actually  paid  was  in  his  opinion  the  utmost  that, 
according  to  every  human  probability,  could  have  been 
obtained.  He  did  not  dispute  Mr.  Morgan's  valuation, 
but  the  price  put  by  the  actuary  can  never  be  procured 
in  fact ;  the  witnesses  for  the  defendant  prove  it,  and  it 
requires  no  witnesses.  The  price  set  was  the  arith- 
metical value.  Now  no  man  will  part  with  his  ready 
money,  and  all  the  advantages  which  the  power  over  it 
confers,  in  exchange  for  a  future  interest,  without  some 
compensation  beyond  the  dry  arithmetical  value  of  it. 
To  set  this  bargain  aside  would  be  in  effect  to  decree 
that  no  valid  bargain  for  a  reversion  can  be  made  ex- 
cept by  auction  ;  and  he  did  not  know  how  any  other 
sale  of  such  an  interest  could  be  sustained,  unless  judges 
proceeded  on  the  same  principle  as  he  did.  This  would 
be  a  very  inconvenient  restraint  on  the  power  of  the 
owners  of  such  property.  A  private  sale  is  no  doubt, 
sometimes,  an  imprudent  exercise  of  that  power;  but 
in  many  situations,  and  under  circumstances  of  no 
unfrequent  occurrence,  it  is  wise  and  provident.     Every 

(a)  Headeni'.  Kosher,  1  M'CIel.  &  You.  89  (1825). 
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case  should  turn  on  its  particular  circumstances ;  and 
he  thought  there  were  none  in  the  present  case  which, 
either  according  to  sound  sense,  or  to  any  established 
course  of  precedents,  affected  it. 

39.  In  the  case  of  Potts  v.  Curtis  (b),  the  bill  was  to 
compel  a  transfer  of  some  stock,  the  reversion  of  which 
had  been  purchased  by  private  contract  by  the  plaintiff. 
The  purchase  was  made  in  1812  for  550/.  The  claim 
was  resisted  upon  the  allegation  of  undue  advantage, 
which  was  abandoned,  and  inadequacy  of  consideration. 
The  plaintiff  examined  two  auctioneers  to  prove  the 
value.  The  defendant  examined  two  actuaries,  an  auc- 
tioneer, and  a  land  agent ;  and  in  the  result  the  pur- 
chase was  supported.  This  case,  for  the  first  time,  fairly 
introduced  the  question  between  the  conflicting  exi- 
dence  of  auctioneers  and  actuaries,  or,  in  other  words, 
between  the  market  price  of  reversions,  and  their  esti- 
mated value  according  to  the  tables.  Lord  Lyndhurst 
observed,  that  he  had  made  a  calculation  as  to  the 
inadequacy.  If  the  two  calculations  of  Morgan  and 
Ansell,  the  actuaries,  and  the  average  of  their  results  be 
taken  on  the  one  side,  and  the  calculations  of  the  two 
witnesses  for  the  plaintiff,  and  the  average  of  their 
results  be  stated  on  the  other  side,  and  then  the  average 
of  the  whole,  two  on  one  side,  and  two  on  the  other,  be 
taken,  the  result  is  59"/.,  that  is,  471.  more  than  the 
price  actually  paid.  There  are  valuations  on  the  one 
side,  making  it  530/.  and  500/.,  adding  them  together, 
the  sum  is  1 ,030  /.,  which  cUvided  by  two,  makes  the 
average  515/.,  from  which  one-eighth  l)eing  taken,  in 
consequence  of  a  mistake,  reduces  it  to  450/.  Tlien, 
on  the  other  side,  taking  the  valuation  of  Morgan  at 
855  /.,  and  of  Ansell  at  847/.,  they  make  together  1,702/., 
which  divided  by  two,  makes  the  average  851  /.,  taking 

(/>)  You.  .'■>43(1832). 
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one-eighth  from  which,  reduces  it  to  744  /. ;  so  that  the 
average  on  one  side,  after  taking  off  the  eighth,  is  744  /., 
and  the  average  on  the  other  side,  after  deducting  the 
eighth,  is  450/.  Now,  adding  the  744/.  to  the  450/., 
they  make  together  1,194/.,  and  this  being  divided  by 
two,  makes  597  /.,  as  the  average  of  the  whole,  which  is 
just  47  /.  more  than  the  price  actually  paid.  It  was 
quite  clear  that  Sir  William  Grant,  in  Gowland  v.  De 
Faria,  paused  a  moment  as  to  an  actuary's  valuation ; 
but  then,  he  says,  "  there  is  nothing  opposed  to  it ;  it  is 
not  questioned,  but  it  is  admitted."  He  (Lord  Lynd- 
hurst)  took  that  as  the  basis  upon  which  he  should  pro- 
ceed. It  was  equally  clear,  he  seemed  to  think,  a 
question  might  arise  as  to  whether  an  actuary's  valua- 
tion was  the  real  value.  Sir  William  Alexander,  in 
Headen  v.  Rosher,  states  that  the  sum  at  which  an 
actuary  values  a  reversion  never  can  be  obtained.  He 
(Lord  Lyndhurst)  supposed  it  could  not ;  for  why  should 
a  party  choose  to  lock  up  his  money  at  the  ordinary 
interest  ?  Some  deduction  therefore  should  be  made  on 
that  account ;  but  in  this  case,  making  no  deduction, 
and  taking  the  valuations  on  both  sides,  the  average  is 
only  47  /.  more  than  the  money  paid  for  the  reversion.  It 
was  unnecessary  for  him  to  say  what  was  the  extent  of 
the  inadequacy  of  consideration  which  would  vitiate  a 
contract  of  this  kind,  for  it  did  not  appear  to  him  that 
the  consideration  was  inadequate  when  the  subject  was 
fairly  considered.  Undoubtedly  in  this  case,  Mr.  Morgan 
and  Mr.  Ansell,  who  were  both  actuaries,  and  accus- 
tomed to  make  calculations  of  this  description  with  great 
accuracy,  stated  that  they  calculated  the  value  of  this 
reversion  at  considerably  more  than  the  sum  that  was 
agreed  to  be  paid  for  it.  This  brought  him  (Lord  Lj^nd- 
hurst)  to  the  consideration  of  the  doctrine  in  Gowland 
V.  De  Faria.     In  that  case  there  was  a  calculated  value, 
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and  the  Master  of  the  Rolls  not  finding  that  calculated 
value  opposed  by  any  evidence,  considered  lie  was  bound 
by  it ;  and  the  calculated  value  being  much  more  than 
the  sum  i)aid,  he  considered  the  contract  was  altogether 
void.  But  he  (Lord  Lyndhurst)  thought  the  observa- 
tions made  upon  that  case  by  Sir  William  Alexander, 
very  judicious  and  very  proper.  He  says,  "  Calculated 
value  is  never  actual  value,  and  no  person  selling  a 
reversionary  interest  can  ever  expect  to  get  the  calcu- 
lated value."  And  his  reason  is  extremely  good  and 
satisfactory.  Sir  William  Alexander,  therefore,  would 
have  come  to  the  conclusion  probably  in  Gowland  v.  De 
Faria,  that  according  to  his  experience,  he  would  not 
have  been  bound,  as  the  Master  of  the  Rolls  conceived 
himself  to  be,  b}^  the  evidence  of  the  calculated  value. 
The  Master  of  the  Rolls  thought  that  the  calculated 
value  being  opposed  by  no  other  evidence,  was  conclu- 
sive upon  him.  According  to  his  (Lord  Lyndhurst's) 
understanding  of  the  judgment  of  Sir  William  Alexander, 
he  would  not  have  considered  himself  so  bound ;  he 
would  have  exercised  his  own  understanding  and  expe- 
rience, and  made  certain  deductions  from  the  calculated 
value ;  but  in  the  present  case  they  have  evidence  not 
merely  of  the  calculated  value,  but  e\idence  independent 
of  it.  Now,  the  evidence  of  the  calculated  value  of  the 
two  most  exi)erienced  witnesses  on  the  part  of  the 
defendant,  those  on  whose  judgment  he  should  be  dis- 
posed most  to  rely,  Mr.  Morgan  and  Mr.  Ansell,  was, 
that  the  calculated  value  amounted  to  74  4/.  When  he 
said  744  /.,  that  is  the  average  of  their  valuation,  after 
deducting  one-eighth  in  conse(iuence  of  their  calcula- 
tion having  originally  included  2,0()()  /.,  which  it  turned 
out  should  have  been  omitted.  Their  estimated  value, 
therefore,  is  744/.;  two-thirds  of  that  sum  is  49G /. 
only.     If  }c)u  deduct,  according  to  common  experience, 
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a  third  from  the  calculated  value,  the  proportion  to 
which  as  the  average  price  obtained  (r),  it  would  reduce 
the  744  /.  to  496  /.,  whereas  the  sum  here  contracted 
for  amounted  to  550  l.     But  what  was  the  evidence  on 
the  other  side  ?  The  evidence  on  the  other  side,  of  Mr. 
Fairbrother,  was,  that  it  was  not  worth  to  sell  more 
than  530  /. :  the  evidence  of  Mr.  Abbott,  that  it  was 
not  worth  more  than   500/.      Taking,    therefore,   the 
evidence  of  Mr.  Fairbrother,  and  the  evidence  of  Mr. 
Abbott,  who  were  both  experienced  persons  in  selling 
property  of  this  description,  and  contrasting  that  with 
the  calculated  value,  the  estimate  they  put  upon  the 
property  was  something  more  than  two-thirds  of  the 
calculated  value,  and  something  less  than  the  money 
actually  given  for  the  property.     There  was  another 
way  of  considering  it,  which  he  had  already  presented 
to   the  parties :   he  would  take  Mr.  Morgan  and  Mr. 
Ansell  on  one  side,  and  take  their  average,  and  then 
Fairbrother   and  Abbott  on  the  other  side,   and  take 
their  average,  and  then  taking  the  average  of  the  two 
sets  of  calculators,  he  found  the  estimated  value  upon 
that  average  was  only  597/.,  which  was  only  47  /.  more 
than  the  sum  actually  contracted  to  be  paid. 

40.  In  Newton  v.  Hunt,  where  Sir  L.  Shadwell,  V.C, 
relieved  against  a  sale  by  private  contract  at  an  under- 
value, he  observed,  that  it  was  insisted  that  the  doc- 
trine laid  down  in  Gowland  v.  De  Faria  was  over-ruled 
by  the  decision  in  Headen  v.  Rosher.  But  it  was 
observable  that  in  Headen  v.  Rosher  the  only  evidence 
given  by  the  plaintiffs  was  the  opinion  of  Mr.  Morgan, 
and  for  reasons  which  the  V.  C.  stated,  httle  reliance 
could  be  placed  upon  that  opinion  as  evidence  of 
value,  whereas  the  defendant's  evidence  went  directly 

(c)  Sug-.  Vend.  &  Purch.  239  ;  [supra,  p.  449,  pi.  32.] 
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to  prove  that  the  price  given  by  him  was  a  fair  price. 
And  there  was  nothing  in  the  case  of  Heaclen  i'.  Kosher 
from  which  it  could  be  inferred  that  any  advantages 
had  been  unduly  taken  of  the  plaintiff  by  the  defendant. 
That  case  was  decided  in  1825  ;  and  in  182/,  the  case 
of  Hinxsman  v.  Smith  occurred,  in  which  Sir  John  Leach, 
Master  of  the  Rolls,  made  the  observations  before 
quoted.  He  (the  V.  C.)  could  not,  therefore,  consider 
the  judgment  of  the  C.  B.  in  Headen  v.  Rosher  as 
having  set  aside  the  authority  of  Gowland  v.  De  Faria, 
even  with  respect  to  inadequacy  of  price  alone.  Sir 
William  Grant  however  had  before  him  a  case  in  which 
the  defendant  did  take  advantage  of  the  plaintiff's 
difficulties. 

41.  The  decision  of  the  case  of  Headen  v.  Rosher 
may  be  capable  of  being  referred  to  the  gi'ounds  stated 
by  the  Yice-Chancellor ;  but  Chief  Baron  Alexander 
clearly  intended  to  decide  that  the  market  value,  and 
not  the  calculated  one,  is  the  true  guide  in  these  cases ; 
and  so  the  decision  was  understood  by  Lord  Lynd- 
hurst,  C.  B. 

42.  In  a  recent  case  before  the  Vice-Chancellor  (d), 
where  the  interest  sold  was  a  perpetual  rentcharge, 
which  the  seller,  although  an  heir,  was  enabled  in  effect 
to  sell  in  possession,  but  a  question  arose  upon  value, 
and  two  actuaries  for  the  seller  gave  the  same  evidence 
as  to  value,  and  were  contradicted  by  two  auctioneers 
and  a  surveyor  for  the  purchaser,  as  to  the  market  value 
or  price  by  public  auction  ;  the  Vice-Chancellor,  in 
contrasting  the  evidence,  observed,  that  both  the  ac- 
tuaries singularly  enough  concurred  in  stating  (pro- 
bably they  looked  only  at  the  tables)  that  a  sum  named 
was  the  value  at  the  time  of  sale,  but  although  cross- 

{d)  VVardlc  r.  Carter,  7  Sim.  41K). 
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examined  as  to  the  market  value,  they  did  not  depose. 
But  the  other  three  persons  spoke  of  the  market  vahie, 
and  two  of  these  witnesses  added,  that  their  estimate 
was  made  with  reference  to  the  state  of  the  money- 
market  (which  was  a  very  material  circumstance)  at  the 
time  of  the  sale,  which  they  said  was  a  very  unfavour- 
able time  for  the  sale  of  property  such  as  that  in  ques- 
tion. All  the  Judges  therefore  seem  now  to  take  the 
same  view  of  this  question,  for  the  same  point  arose  in 
Wardle  v.  Carter  as  in  the  other  cases,  viz.  which  is 
to  be  looked  at,  the  calculated  value  or  the  market 
price,  and  it  makes  no  difference  whether  the  rule  is 
applied  to  a  reversion  or  to  a  subject  like  a  rentcharge 
in  possession,  although  when  the  value  is  ascertained, 
a  consideration  might  be  deemed  adequate  in  the  one 
case,  which  would  be  inadequate  in  the  other. 

43.  In  a  case  (e)  where  a  tradesman  for  30/.  paid  at 
the  time  of  the  agreement,  and  5/0/.  further  part  of 
770  L  to  be  paid  at  the  time  of  the  conveyance,  sold 
eight-twelfths  of  a  property  in  remainder  expectant 
upon  his  fathers  death,  and  200/.  was  to  be  retained 
,by  the  purchaser,  in  order  that  if  he  were  obliged  upon 
the  purchase  of  the  remaining  shares  to  give  more  than 
100/.  a  piece,  he  might  reimburse  himself  the  excess, 
and  pay  the  residue  to  the  seller,  and  he  was  to  pay 
interest  on  the  200/.  in  the  meantime,  the  bill  was 
filed  by  the  purchaser  for  a  specific  performance. 

The  witnesses  differed  as  to  the  value,  but  the  Lord 
Chief  Baron  dismissed  the  bill  as  too  favourable  a  bar- 
gain for  the  purchaser.  The  plaintiff's  witnesses  were 
farmers  and  tradesmen,  and  in  the  opinion  of  the  Court 
they  overvalued  the  father's  life  interest.  It  was,  the 
Chief  Baron  said,  thrown  upon  the  plaintiff  to  make  out  a 

(e)   Kyle  V.  Swindells,  M'Clel.  519. 
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case  of  adequacy,  in  order  to  entitle  himself  to  a  decree, 
and  he  had  not  done  it  in  the  way  he  ought ;  it  was  in- 
cumbent on  him  to  have  a  valuation  of  the  property 
made  by  a  competent  valuator,  and  an  actuary  should 
have  stated  what  was  the  value  of  the  father's  life  in- 
terest, and  what  would  have  been  a  fair  consideration 
for  the  reversionary  interest  upon  a  view  of  all  the 
circumstances.  He  thought  no  man  capable  of  dealing 
prudently  for  his  own  interests  (and  the  seller's  con- 
dition was  represented  to  be  that  of  extreme  indigence, 
ignorance,  imbecihty  of  intellect,  and  habitual  inebriety), 
could  have  acceded  to  the  stipulation  as  to  the  200/.,  by 
which  it  in  fact  depended  upon  the  conduct  of  the 
vendee  of  the  estate  whether  he  should  ever  receive 
more  of  the  residue  of  the  purchase-money  or  not. 

44.  Upon  the  evidence  of  surveyors  as  to  value.  Lord 
Lyndhurst  has  observed,  that  he  had  been  so  long 
accustomed  to  courts  of  justice  and  to  e^'idence  of  that 
description,  he  had  seen  so  much  of  its  flexible  cha- 
racter, and  its  means  of  adapting  itself  to  the  interest 
of  the  party  on  whose  behalf  the  evidence  is  given,  that 
he  placed  very  little  reliance  upon  evidence  of  this 
nature  (/). 

45.  In  a  late  case  {g),  Sir  John  Leach  held  that 
the  rule  did  not  extend  to  sales  by  auction.  He 
said,  that  the  princi})le  of  the  rule  could  not  be  ap})lied 
to  sales  of  reversion  by  auction.  There  being  no  treaty 
between  vendor  and  purchaser,  there  can  be  no  oppor- 
tunity for  fraud  or  imposition  on  the  part  of  the  \)\\y- 
chaser.  The  sale  by  auction  is  evidence  of  the  market 
price.  It  was  said,  that  pretended  sales  by  auction  may 
be  used  to  cover  private  bargains ;  where  such  cases 
occur  they  will  operate  nothing. 

(/)  Sec  Vou.  4i)l.  '2:Vl.    See  Fox  v.  ^^■ri-llt,  G  Madd. 

{g)  Shelly  v.   Nash,  3   Madd.      111. 
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46.  And  if  a  sale  by  private  contract  of  one  lot  be 
oppressive,  it  may  be  relieved  against,  although  assigned 
by  the  same  instrument  with  another  lot  sold  by  public 
auction,  in  respect  of  which  no  relief  can  be  granted  (A)- 

47.  It  has  also  been  held,  that  the  rule  did  not  apply 
to  a  sale  by  a  father,  tenant  for  life,  and  his  son  tenant 
in  tail  in  remainder,  for  they  form  a  vendor  with  a 
present  interest,  and  meet  a  purchaser  with  the  same 
advantages  as  if  a  single  person  had  the  whole  power 
over  the  estate  (i). 

48.  So  where  the  seller  had  an  annuity  of  500  /.  a 
year  for  the  joint  lives  of  himself  and  his  father,  re- 
mainder to  his  father  for  Ufe,  with  remainder  to  himself 
in  fee  ;  a  sale  by  him  of  a  perpetual  rentcharge  of 
500  /.  was  supported,  as  he  stood  in  the  situation  of  a 
person,  who,  if  the  purchaser  did  not  make  the  objec- 
tion, might  be  considered  as  capable  of  selling  a  per- 
petual rentcharge  of  500  /.  a  year  in  possession  {k). 

49.  So  again,  the  case  of  a  mere  expectant,  entirely 
without  present  enjoyment,  differs  from  the  case  of  a 
man  in  possession,  and  who  having  the  rents  and 
profits,  bargains  with  his  tenant  for  an  extension  of  his 
term,  and  equity  has  no  business  to  meddle  with  such 
a  case  as  this  more  than  with  any  ordinary  transaction. 
One  having  the  absolute  dominion  is  not  bound  to  wait 
until  the  actual  expiration  of  a  term  to  make  a  new 
contract,  nor  is  that  the  kind  of  reversionary  interest 
which  courts  of  equity  have  ever  protected  in  this 
way  {I). 

50.  In  Baker  v.  Bent  (m),  where  the  bill  was  filed  to 

(A)    Newton    v.   Hunt,    5  Sim.  (/)  Per  Hart,  L.  C,  in  Scott  v. 

511  (1833).  Dunbar,  1  Moll.  459. 

(i)  Wood    D,   Abrey,    3  Madd.  {m)    1  Russ.  &  Myl.  224 ;   see 

417.  Sherwood  v.  Robins,    1  Mood.  & 

{k)  Wardle  v.  Carter,  7  Sim.  490.  Malk.  194. 
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set  aside  for  undervalue  a  sale  of  a  reversion  expectant 
upon  the  death  of  a  tenant  for  life  without  issue  male, 
and  subject  to  charges  in  other  events,  the  Master  of 
the  Rolls  said,  that  the  probability  that  a  testator  of 
sixty-three  will  marry  and  have  issue,  depending  upon 
the  habits  and  disposition  of  the  party,  and  the  acci- 
dents of  life,  is  not  the  subject  of  estimate  or  calculation, 
and  he  put  out  of  his  consideration  all  evidence  which 
affected  to  set  a  value  on  that  contingency.  But  as,  in 
the  case  before  him,  the  purchaser  at  the  beginning  of 
the  treaty  was  not  aware  that  such  a  contingency 
existed,  and  he  put  a  value  upon  the  plaintiff's  interest, 
as  if  the  reversion  were  actually  to  take  effect  upon  the 
death  of  the  tenant  for  life  ;  and  when  he  afterwards 
discovered  the  contingency  he  proposed  to  deduct  one 
half  of  the  sum  he  had  just  offered,  and  that  proposal 
was  ultimately  the  basis  of  the  agreement ;  the  learned 
Judge  referred  it  to  the  Master  to  inquire,  what  was  the 
value  of  the  reversion,  supposing  it  had  been  to  take 
effect  certainly  at  the  death  of  the  tenant  for  hfe,  and 
by  declaring  that  one  half  of  such  value  is  to  be  de- 
ducted in  respect  of  the  contingency. 

51.  It  must  not,  however,  be  understood,  that  be- 
cause there  is  a  contingency  which  is  not  strictly  the 
subject  of  valuation,  a  purchaser  can  sustain  a  purchase 
at  an  undervalue. 

52.  It  has  been  laid  down  as  a  general  rule,  that 
when  one  purchases  an  annuity  or  a  reversionary 
interest,  or  in  expectancy,  if  that  is  quarrelled  with,  on 
the  ground  that  the  grantee  or  vendee  did  not  pay  the 
full  valuable  consideration  stipulated  to  be  paid  by  the 
deed,  and  the  fact  be  so,  the  Court  will  set  that  aside 
as  an  annuity,  or  sale  of  a  reversionary  or  expectant 
interest,  and  cut  it  down  to  a  loan  (;?). 

(rt)  Doughty  u.  Eustace,  1  Molloy,  328. 
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53.  The  practice  has  been  condemned  of  signing  an 
attestation  of  payment  of  the  purchase-money,  where  no 
money  passes  (o).  But  a  mere  mis-statement  of  the 
consideration  would  not  in  itself  be  sufficient  to  vitiate 
a  contract.  Conveyancers  are  in  the  habit  of  stating 
the  consideration  in  deeds  differently  from  what  it 
really  is.  To  give  a  familiar  instance,  suppose  a  pur- 
chaser of  an  estate,  who  has  not  the  whole  of  the 
purchase-money  ready  to  pay  down,  and  the  parties  agree 
that  a  portion  of  it  shall  remain  in  his  hands,  and  be 
secured  by  a  mortgage  on  the  estate  ;  the  deed  may 
state  the  entire  sum  to  be  paid,  and  a  receipt  may  be 
signed  and  endorsed  on  the  conveyance  for  the  whole 
sum,  and  by  a  subsequent  deed  of  the  next  day,  reciting 
that  so  much  of  the  purchase-money  remains  unpaid, 
the  estate  may  be  mortgaged  for  the  residue,  yet  such 
a  mis-statement  will  not  vitiate  the  contract,  but  in  such 
a  case  the  consideration  is  in  accordance  with  the 
actual  agreement  of  the  parties  ;  it  is  not  the  case  of  one 
consideration  bargained  for  and  another  given,  so  that 
a  mere  false  statement  would  not  in  itself  necessarily 
vitiate  a  deed.  But  false  statements  must  always  have 
great  w  eight,  and  there  may  be  cases  where  a  false  state- 
ment of  itself  may  destroy  the  whole  transaction  (2)). 

54.  It  must  be  remarked,  that  we  have  no  certain 
rule  by  which  the  inadequacy  of  a  consideration  can  be 
ascertained.  Our  law,  indeed,  hath  in  one  instance  (q) 
adopted  the  rule  of  the  civil  law ;  by  which  no  considera- 
tion for  an  estate  was  deemed  inadequate  which  exceeded 
half  the  real  value  of  the  estate  ;  and  Lord  Nottingham 
wished  the  rule  universally  prevailed  in  England  (r). 

(o)  See  1  Molloy,  339.  ch.  22  ;  and  see  Baldwin  v.  Rocli- 

(]})  Bowen  v.  Kirwan,  Rep,  t.  fort,  2  Ves.  517,  cited. 

Sugd.  66,  67.  (r)  See    Nott   v.   Hill,  2  Cha. 

iq)   Vide  Duke,  177  ;  et  infra,  Ca.  120;  1  Treat.  Eq.  119;  Gro- 
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55.  If  a  bill  for  relief  be  delayed  for  a  great  length 
of  time  (s),  or  the  vendor,  with  full  notice  of  all  the 
circumstances,  and  of  his  right  to  set  aside  the  contract, 
confirm  the  purchase  (f),  equity  will  not  relieve  against 
the  sale,  although  the  aid  of  the  Court  could  not 
originally  have  been  withheld. 

56.  Where  a  sale  is  set  aside  on  account  of  the 
inadequacy  of  the  consideration,  it  is  upon  the  prin- 
ciple of  redemption,  and  the  conveyance  will  stand  as 
a  security  for  the  principal  and  interest,  and  even 
costs  (u)  ;  but  compound  interest  will  not  be  allowed, 
however  long  the  purchaser  has  been  kept  out  of  his 
money  (ci-) ;  in  many  cases,  therefore,  the  seller  is  not 
merely  relieved  against  the  contract,  but  a  considerable 
benefit  is  given  to  him  at  the  expense  of  the  purchaser. 
In  a  late  case,  where  interest  had  been  paid  on  the 
purchase-mone}^,  the  payments  were  considered  to  be 
of  principal  and  not  interest,  and  the  seller  was  charged 
with  interest  on  all  the  sums  received  by  him,  whether 
received  as  interest  or  as  principal  (i/). 


tins  lie  jure  Belli  ac  PaciSy  L.  2, 
c.  12,  s.  12. 

(5)  IMoth  V.  Atwood,  5  Ves.  jiin. 
845 ;  but  see  Roche  v.  O'Brien, 
I  Ball  &  Beatty,  330. 

(0  Cole  V.  Gibbons,  3  P.  Wms. 
290 ;  Chesterfield  r.  Janssen,  I 
Atk.  30 1 ;  2  Ves.  549.  See  Baugh 
V.  Price,  1  ^Vils.  320;  Morse  v. 
Royal,  12  \'os.  jnn.  355;  Roche 
V.  O'Brien,  1  Ball  &  Beatty,  330; 
supra,  ch.  4,  s.  5. 

(m)  Twisleton  r.  Griffith,  1  P. 
Wms.  310;  Gwynne  r.  Heaton, 
1  Bro.  C.  C.  1  ;  Peacock  v.  Evans, 
16  Ves.  jun.  512  ;  Bowes  v.  Heaps, 
3  Ves.  &  Bea.  117  ;  but  in  Nicols 


V.  Gould,  2  ^'es.  423,  Lord  Hard- 
wicke  thought  he  could  not  set 
aside  the  purchase  without  making 
the  purchaser  pay  costs ;  and  see 
Baugh  V.  Price,  1  Wils.  320;  Gow- 
land  V.  De  Faria,  17  Ves.  jun.  20  ; 
Morony  y.O'Dea,  1  Ball  &  Beatty, 
109,  and  the  Reporters'  note  ;  Mil- 
liard t'.  Gambel,  Toinly.  375,  n. ; 
Wood  V.  Abrey,  3  Madd.  417; 
Bautrie  v.  Watson,  3  Myl.  &  Kee. 
339. 

(x)  Gowland  r.  De  Faria,  17 
Ves.  jun.  20. 

(7/)  Murray  v.  Palmer,  2  Scho. 
&  Lcf.  474  ;  see  ch.  4,  s.  5. 
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57-  So  the  purchaser  will  be  allowed  for  lasting  and 
valuable  improvements,  and  will  not,  like  a  mortgagee, 
be  charged  with  what  without  wilful  default  he  might 
have  made  {2). 


58.  If  it  be  agreed,  that  the  price  of  an  estate  shall 
be  fixed  by  a  third  person,  and  such  person  accordingly 
name  the  sum  to  be  paid  for  the  estate,  equity  will 
compel  a  performance  in  S2)ecie ;  but  if  the  referee  do 
not  act  fairly,  or  a  valuation  be  not  carefully  made, 
execution  of  the  contract  will  not  be  compelled  ;  espe- 
cially if  there  be  any  other  ground  upon  which  the 
Court  can  fasten,  as  a  bar  to  its  aid  (a).  But  generally 
speaking,  the  question  is  not  what  is  the  real  value,  for 
the  parties  have  made  the  arbitrator  their  judge  in  that 
point ;  they  thought  proper  to  confide  in  his  judgment, 
and  must  abide  by  it  unless  they  can  make  it  plainly 
appear  that  he  has  been  guilty  of  some  gross  fraud  or 
partiality  (b). 

59.  By  the  civil  law,  also,  a  price  was  considered 
sufficiently  certain,  if  it  was  to  be  fixed  by  a  person 
named,  and  such  person  accordingly  fixed  the  sum : 
but  it  appears  by  the  Institutes  (c),  "  Lite?'  veteres 
satis  ahundeque  hoc  dubitatur,  coustaretne  venditio,  an 
non" 

60.  Such  arbitrators  may  take  the  opinion  of  a  third 
person  as  evidence,  but  they  cannot  merely  delegate 
their  authority  {d). 

(z)  Murray  v.  Palmer,  ubi  suj).      Keny.  2d  part,  91,  per  Sir  John 

Strane-e. 


(a)  Emery  v.  Wase,  5  Ves.  jun. 
346 ;  8  Ves.  jun.  505 ;  Hall  v. 
Warren,  9  Ves.  jun.  605  ;  see 
Gourlay  v.  Duke  of  Somerset,  19 
Ves.  jun.  429. 


(c)  III.  xxiv.  1.  For  the  cases 
arising  out  of  this  rule,  vide  Vin- 
nius,  674. 

(d)  Hopcraft  v.  Hickman,  2 
Sim.    &   Stu.    130;    Anderson  v. 

(i)  Belchier  r.  Reynolds,  2  Lord      Wallace,  3  Clar.  &  Fin.  26. 
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61.  If  an  agreement  be  made  to  sell  at  a  fair  valua- 
tion, the  Court  will  execute  it  although  the  value  is  not 
fixed.  For  as  no  particular  means  of  ascertaining  the 
value  are  pointed  out,  there  is  nothing  to  preclude 
the  Court  from  adopting  any  means  adapted  to  that 
purpose  (e). 

62.  But  where  parties  agree  upon  a  specific  mode  of 
valuation,  as  by  two  persons,  one  chosen  by  each,  unless 
the  price  is  fixed  in  the  w  ay  pointed  out,  the  Court  can- 
not enforce  the  performance  of  the  agreement,  for  that 
would  be  not  to  execute  their  agreement,  but  to  make  a 
new  one  for  them.  Therefore,  w4iere  the  agreement 
was  to  sell  at  a  valuation  by  arbitrators,  to  be  appointed, 
or  their  umpire,  and  arbitrators  were  appointed,  and  dif- 
fered as  to  value,  and  could  not  agree  upon  an  umpire, 
the  Court  refused  to  interfere  (/) . 

63.  In  this  respect  our  law  accords  with  the  cidl 
law  {(/).  The  same  rule  is  adopted  in  the  Code  Napo- 
leon (/<).  After  stating  that  the  price  ought  to  be  fixed 
by  the  parties,  it  adds,  "  II  pent  cependant  etre  laisse  a 
r  arbitrage  d'un  tiers  :  si  le  tiers  ne  veut  ou  ne  pent 
faire  I'estimation,  il  n'y  a  point  de  vente." 

64.  If  therefore  the  medium  of  arbitration  or  umpir- 
age is  resorted  to  for  settling  the  terms  of  a  contract, 
and  fails,  equity  has  no  jurisdiction  to  determine  that 
though  there  is  no  contract  at  law,  there  is  a  con- 
tract in  equity : — If  the  instrument  assume  that  the 
award  shall  bind  the  parties  personally,  the  death  of 
one  of  them  before  the  award  will  of  course  be  a  coun- 

(e)  See  14  Ves.  jun.  407.  34  ;   Pritchard  v.  Ovey,  1  Jac.  & 

If)  Milnes  r.  Gery,    14  Ves.  Walk.  396. 

jun.  400;  Gregory  i'.  Mighell,  18  (g)    Vide  supra. 

Ves.  jun.   328  ;  Gourlay  v.  Duke  (/«)  Code  Civil,    Liv.  3,  Tit.  6, 

of  Somerset,    19   Ves.  jun.   429.  ch.  1,  s.  1592. 
See  Cooth  v.  Jackson,  6  Ves.  jun. 

VOL.  I.                                        H  H 
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termand  of  the  submission  at  law,  and  equity  cannot  en- 
force the  contract  (i).  So  if  the  arbitrators  are  named, 
and  one  party  refuses  to  execute  the  arbitration  bond, 
as  it  is  not  certain  that  any  award  will  ever  be  made, 
equity  will  not  interfere  ;  for  the  relief  sought  is  a  spe- 
cific performance  by  the  defendant  conveying  at  such 
price  as  the  arbitrators  named  shall  hereafter  fix,  and 
no  award  may  ever  be  made  (A-)  (I). 

65.  This  proves  that  neither  of  the  parties  to  such  an 
agreement  can  be  compelled  to  nominate  an  arbitrator 
under  the  agreement.  The  very  point  was  decided  in 
the  case  of  Agar  i?.  Macklew  (/).  A  covenant  was  con- 
tained in  a  lease  that  the  lessees  might  purchase  the 
reversion  at  a  valuation  by  two  persons,  one  to  be  named 
by  the  lessor,  and  the  other  by  the  lessees,  who  were  to 
name  an  umpire.  The  lessor  refused  to  name  an  arbi- 
trator, and  upon  demurrer  it  was  held  that  the  lessees 
could  not  file  a  bill  for  a  specific  performance,  or  to  com- 
pel the  lessor  to  nominate  an  arbitrator. 

66.  But  where  the  seller  and  purchaser  mutually 
agree  to  refer  the  price  to  a  third  person  named  in  the 
agreement,  and  the  seller  covenanted  for  herself  and  her 
heirs  to  surrender  the  estate  to  the  purchaser,  and  the 
purchaser  covenanted  for  himself,  his  executors,  &c.,  to 
pay  her  the  money,  the  agreement  was  enforced 
although  the  seller  died  before  the  award,  because  the 
Court  said  this  was  an  agreement  to  be  executed  by 
the  parties  or  their  representatives,  and  not  an  authority 
to  be  determined  by  their  deaths  (m). 

(•/)    Blundell    V.   Brettarg-h,    17  (/)  V.  C.   9   Nov.  1825,   MS.; 

Ves.  jun.  232  ;    and  see   6  Ves.  2  Sim.  &  Stu.  154,  S.  C. 

jun.  34.  (jn)    Belchier    v.    Reynolds,    2 

(k)  Wilks  V.  Davis,  3  Mer.  507.  Lord  Keny.  2d  part,  87. 

(I)  For  the  new  powers   given   to   arbitrators  appointed  by  rule  of 
Court,  or  the  like,  see  3  &  4  Will.  4,  c.  42,  s.  39,  40,  41. 


OF    SALES    OF    CONTINGENT    INTERESTS,         467 

Q"] .  And  a  party  may  bind  himself  by  acquiescing  in 
an  award  not  made  in  the  manner  required  {ii).  And 
in  a  case  where  the  contract  of  sale  was  for  twenty-five 
years'  purchase,  on  an  annual  value  to  be  fixed  by  a  cer' 
tain  day,  by  referees  named,  and  the  seller  prevented  the 
valuation  from  being  made,  it  was  held  that  he  should 
not  be  allowed  to  avail  himself  of  his  own  wrong.  The 
Court  would  compel  him  to  permit  the  valuation  to  be 
made  according  to  the  contract  io). 

68.  Where  the  award  is  actually  made,  and  the  con- 
tract to  refer  is  made  by  agreement  a  rule  of  Court,  yet 
an  attachment  will  not  be  granted,  but  the  parties  will  be 
left  to  their  remedy  by  action  under  the  contract  (7;). 

(w)  See  17  Ves.  jun.  241.  (/?)  Inre  Lee  and  Hemingway, 

(o)  Morse  v.  Merest,  6  Madd.      3  Nev.  &  Man.  860. 
26. 


SECTION  H. 

OF    THE    FAILURE    OF    THE    CONSIDERATION    BEFORE 
THE    CONVEYANCE. 


1.  Purchaser    to    bear   loss    by 
fire,  Sj-c.  after  contract. 

7.  Not   where    purchase   under 

decree  not  confirmed  abso- 
lute. 

8.  15.    Purchaser    entitled     to 


16.  Lives  droppitif/  in. 

18.  Insurance. 

19.  Sale  for  life  annuity  :  pur- 

chaser entitled  though  life 
drops. 


benefit.  "^.l .  Where  seller  viay  retain  estate 

10.  Wyvillv.  Bishop  of  Exeter.  and  purchase-money. 

11.  Observations  upon  that  case.  29.  Sale  of  life  annuity  enforced 

13.  Validity  of  title.  I                though  life  drops. 

14.  Deeds  destroyed  by  fire.  31.  Seller  to  become  tenant. 


1.  A  Vendee,  being  equitable  owner  of  the  estate 
from  the  time  of  the  contract  for  sale,  must  pay  the  con- 

H  H   2 
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sideration  for  it,  although  the  estate  itself  be  destroyed 
between  the  agreement  and  the  conveyance  ;  and  on  the 
other  hand,  he  will  be  entitled  to  any  benefit  which  may 
accrue  to  the  estate  in  the  interim  (a). 

2.  Nevertheless  this  doctrine,  however  it  may  seem  to 
flow  from  the  rules  mentioned  in  the  preceding  chapter, 
has  never  been  decided  till  lately. 

3.  For  in  Stent  v.  Baily  (b),  the  Master  of  the  Rolls 
said,  "  If  I  should  buy  a  house,  and  before  such  time  as 
by  the  articles  I  am  to  pay  for  the  same  the  house  be 
burnt  down  by  casualty  of  fire,  I  shall  not  in  equity  be 
bound  for  the  house  (c)" 

4.  So  upon  a  sale  of  a  leasehold  for  lives  (d),  previ- 
ously to  the  conveyance,  one  of  the  lives  dropped ;  and 
although  Lord  Keeper  Wright  decreed  a  specific  per- 
formance, yet  the  report  states,  that  he  seemed  to  think, 
that  if  all  the  lives  had  been  dropped  before  the  convey- 
ance, it  might  have  been  another  consideration,  for  that 
the  money  was  to  be  paid  for  the  conveyance,  and  no 
estate  being  left,  there  could  be  no  conveyance. 

5.  The  case  of  Cass  v.  Rudele,  as  it  is  reported  in  Ver- 
non (e),  is  an  authority  against  the  dichmioi  the  Master 
of  the  Rolls,  in  Stent  v.  Baily  ;  but  it  appears  {/)  that 
the  case  is  mis-stated  in  Vernon,  and  that  the  decree 
was  founded  on  a  good  title  having  been  conveyed. 

6.  In  a  late  case  (^),  how^ever,  where  A  had  con- 
tracted for  the  purchase  of  some  houses  which  were 

(a)  See  2  Pow.  on   Contracts,  (e)  2  Vem.  280. 

61.  (/)  See  1  Bro.  C.  C.  157,  n. ; 
(i)  2  P.  Wms.  220  ;  see  Bacon      and    the    note   to   Raith.  edit,   of 

V.  Simpson,  3  Mees.  &  Wels.  78.  Vernon. 

(c)  As  to  accidents  before  the  (</)  Paine  r.  Meller,  6  Ves.  jun. 
contract,  unknown  to  the  parties,  349 ;  and  see  Poole  v.  Shergold, 
see  p.  388.  2  Bro.  C.  C.  1 18  ;   Revel  v.  Hus- 

(d)  White  V.  Nutt,  1  P.  Wms.  sey,  2  Ball  &  Beatt.  280 ;  Harford 

62.  V.  Purrier,  1  Madd.  532. 
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burned  down  before  the  conveyance,  the  loss  was  holden 
to  fall  upon  him,  although  the  houses  were  insured  at 
the  time  of  the  agreement  for  sale,  and  the  vendor  per- 
mitted the  insurance  to  expire  without  giving  notice  to 
the  vendee ;  Lord  Eldon  being  of  opinion,  that  no  solid 
objection  could  be  founded  on  the  mere  effect  of  the 
accident ;  because,  as  the  party  by  the  contract  became 
in  equity  the  owner  of  the  premises,  they  were  his  to 
all  intents  and  purposes  (I). 

7.  This  decision  proceeded  on  the  only  principle  upon 
which  it  can  be  supported — that  the  purchaser  was  in 
equity  owTier  of  the  estate.  And  therefore,  in  a  case 
where  a  similar  accident  happened  to  an  estate  sold 
before  a  Master,  and  the  report  had  only  been  confirmed 
nisi,  the  loss  was  holden  to  fall  on  the  vendor  (h)  ;  but 
in  a  later  case  (i),  of  a  purchase  before  the  Master  of  a 
life  interest,  where  the  report  had  been  confirmed,  and 
the  question  was  fi'om  what  time  the  purchaser  was 
entitled  to  the  income.  Lord  Eldon  asked  if  anything 
could  turn  upon  the  report  not  being  confirmed.  There 
was  a  case,  he  said,  about  a  house  being  burned  down 

(/i)    £x  parte  Minor,   11  Ves.  (i)  Anson  r.  ToAvgood,  1  Jac.  & 

jun.559.    Firfep.104.  SeeZagury      Walk.  637. 
V,  Furnell,  2  Camp.  Ca.  240. 

(I)  In  the  2d  vol.  of  Coll.  of  Decis.  p.  56,  are  the  two  following- 
cases  : — The  peril  of  a  house  sold,  and  thereafter  burnt,  was  found  to 
be  the  buyer's,  though  the  disposition  bore  an  ohligcnient  to  put  the 
buyer  in  possession,  because  the  buyer  did  voluntarily  take  possessioa 
and  rebuild  the  house,  and  likewise  was  enfeofifed  before  the  burning. 
Hunter  r,  Wilsons. — A  house  bought  being  burnt,  the  Lords  found, 
that  tiie  property  being  transferred  to  the  buyer,  by  his  being  enfeofifed, 
and  the  keys  being  offered  to  him,  the  accidental  loss  must  follow  the 
buyer,  although  there  was  a  part  of  the  price  unpaid,  there  being  a  dif- 
ference about  it,  which  was  referred  to  some  friends  to  be  determined, 
and  which  tiiey  had  not  done  when  tlie  burning  happened.  Atchison  v. 
Dickson. 
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before  the  confirmation  of  the  report.  But  if  the 
tenant  for  life  had  died  the  same  night,  must  not  the 
purchase-money  have  been  paid  ?  This  is  a  distinction 
between  a  destruction  of  the  property  by  accident 
before  the  confirmation  of  the  report  and  the  dropping 
of  a  hfe — an  uncertain  interest — for  which  the  property 
was  held. 

8.  The  consequence  of  the  rule  is,  that  if  after  the 
contract  the  estate  be  improved  in  the  interval  between 
the  contract  and  the  conveyance,  or  if  the  value  be 
lessened  by  the  failure  of  tenants  or  otherwise,  and  no 
fault  on  either  side,  the  vendee  has  the  benefit  or  sus- 
tains the  loss  (k). 

9.  If  a  purchaser  is  guilty  of  delay,  taking  frivolous 
objections  to  the  title,  he  will  not  be  allowed  any  benefit 
accruing  in  the  interval  which  can  be  separated  from 
the  estate  itself, 

10.  This  can  hardly  be  laid  down  as  a  general  rule, 
but  it  seems  to  be  the  point  decided  in  Wyvill  v.  Bishop 
of  Exeter  (l),  where  a  purchaser  of  an  advowson,  who 
had  objected  to  the  title  for  several  years  without  filing 
a  bill,  but  who  was  a  defendant  to  a  suit  by  a  creditor 
of  the  seller,  who  had  died  after  the  contract,  was  held 
not  to  be  entitled  to  a  vacancy  occasioned  by  resigna- 
tion, although  he  was  left  at  liberty  to  complete  his 
purchase  when  the  living  was  full.  Macdonald,  C.  B. 
said,  the  result  of  the  cases  on  this  point  was,  that 
where  a  purchaser  has  actually  accepted  a  title  after 
contract  for  sale,  if  advantage  arise  on  either  side  before 
the  execution  of  the  conveyance,  as  by  the  lapse  of  a 
Hfe  in  the  meantime,  a  court  of  equity  will  enforce  a  spe- 
cific performance  without  regarding  which  party  may 
be  benefited  or  prejudiced  by  the  accident  of  unforeseen 

{k)  See  1  Madd.  539,  post,  ch.  (l)  1  Price,  294. 
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events,  but  where  the  title  has  not  been  accepted,  the 
Court  refuses  to  decree  performance.  The  cases  of 
Pope  V.  Root  and  Jackson  v.  Lever  were  material,  but 
in  those  the  titles  had  been  accepted.  The  distinction 
between  those  cases  is,  that  part  of  the  consideration 
had  been  paid  or  tendered  in  one  but  not  in  the  other. 
In  Paine  v.  Meller,  the  decision  turned  wholly  on  the 
question,  whether  the  title  had  been  finally  accepted  and 
the  previous  objection  abandoned  before  the  day  on 
which  the  premises  contracted  for  had  been  destroyed 
by  fire.  If  the  title  had  not  been  acquiesced  in,  the 
Court  would  not  have  enforced  a  specific  performance, 
but  if  it  had,  they  would  have  decreed  the  execution  of 
the  agi'eement,  notwithstanding  certain  objections  had 
originally  been  made  to  the  title. 

1 1 .  The  case  may  have  been  properly  decided,  and 
certainly  the  Court  would  not  permit  a  purchaser  to  pre- 
sent to  a  vacancy  which  could  not  afterwards  be  recalled 
unless  he  accepted  the  title,  where  he  had  not  already 
done  so.  But  the  cases  do  not  authorise  the  judgment. 
In  Pope  V.  Root,  a  specific  performance  was  refused, 
and  in  Jackson  v.  Lever,  the  title  accepted  was  to  an 
estate  belonging  to  the  purchaser,  which  was  to  be  an 
additional  security  to  the  seller  for  the  annuity.  Neither 
case,  however,  was  decided  upon  the  acceptance  of  the 
title,  and  in  Mortimer  v.  Capper  there  was  of  course  no 
acceptance  of  the  title.  In  Paine  v.  Meller,  the  decree 
could  not  have  been  made  unless  the  title  had  been 
accepted  he/ore  the  fire,  because  the  seller  had  not  a 
marketable  title,  and  consequently  the  contract  could 
not  have  been  enforced  against  the  purchaser  if  even 
there  had  been  no  fire,  unless  he  had  accepted  the  title. 
Lord  Rosslyn  did  not  consider  it  necessary  that  the  title 
should  have  been  accepted,  and  he  accordingly  made  a 
common  reference  to  the  Master,  to  see  whether  a  good 
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title  could  be  made.  Lord  Eldon  reversed  that  decree, 
and  made  a  special  reference  as  to  the  fact  of  the  accept- 
ance of  the  title,  not  because  he  thought  the  contract 
could  not  be  enforced  in  such  a  case  unless  the  title 
had  been  accepted  before  the  accident,  but  because  in 
that  case  the  purchaser  would  not  have  been  bound  to 
take  the  title  unless  he  had  thought  proper  to  do  so. 
Lord  Eldon  placed  the  doctrine  upon  the  operation  of 
the  contract.  As  to  the  mere  effect  of  the  accident 
itself,  he  said,  no  solid  objection  could  be  founded  upon 
that  simply,  for  if  the  party  by  the  contract  has  become 
in  equity  the  owner  of  the  premises,  they  are  his  to  all 
intents  and  purposes. 

12.  Lord  Eldon's  decision  in  Paine  v.  Meller,  exactly 
accords  with  the  doctrine  of  the  civil  law.  Indeed  this 
very  case  is  put  in  the  Institutes  {m).  "  Cum  autem 
emptio  et  venditio  contracta  sity  periculum  rei  venditm 
statim  ad  emptor  em  per  tinet,  tametsi  adhuc  eares  emptori 
tradita  non  sit.  Itaque  si — aut  cedes  totce,  vel  aliqua  ex 
parte,  incendio  consumptce  fiierint — emptoiis  damnum 
est,  cui  necesse  est,  licet  rem  nonfuerit  nactus,  pretium 
solvere.'' 

13.  It  is  hardly  necessary  to  remark,  that  although 
the  Court  vnU  enforce  a  specific  performance,  notwith- 
standing that  the  estate  is  destroyed,  yet  this  will 
not  be  done  unless  the  title  be  good,  or  the  purchaser 
has,  previously  to  the  accident,  waived  any  objections 
to  it. 

14.  And  if  the  muniments  of  title  be  destroyed  by 
fire  after  the  contract,  but  before  the  conveyance,  so 
that  there  is  not  sufficient  e\4dence  of  title  left,  the 
purchaser  cannot  be  compelled  to  complete  the  pur- 
chase, although  previously  to  the  fire  the  abstract  had 

(ni)  III.  xxiv.  3.    Read  Pu£f.  de  Jui-e  Naturce  et  Gentium,  1.  5,  c.  5, 
s.  3. 


OF    LOSS    BY    FIRE,    ETC.  473 

been  examined  by  his  solicitor  with  the  deeds  (n),  and 
in  other  respects  the  seller  has  a  good  title. 

15.  The  case  of  Paine  v.  Meller  may  be  considered  as 
having  also  settled,  that  a  purchaser  would  be  entitled 
to  any  benefit  accruing  to  the  estate  after  the  agree- 
ment, and  before  the  conveyance  ;  for  Lord  Eldon  said, 
"  If  a  man  had  signed  a  contract  for  a  house  upon  that 
land  which  is  now  appropriated  to  the  London  Docks, 
and  that  house  was  burnt,  it  would  be  impossible  to  say 
to  the  purchaser,  willing  to  take  the  land  without  the 
house,  because  much  more  valuable  on  account  of  this 
project,  that  he  should  not  have  it." 

16.  This  also  appears  to  have  been  admitted  in  a 
case  (o)  where  a  man  contracted  for  the  purchase  of  a 
reversion,  and  afterwards  the  lives  dropped  before  the 
contract  was  carried  into  execution ;  for,  although  the 
Court  did  not  decree  a  specific  performance,  they  pro- 
ceeded entirely  on  the  laches  and  trifling  conduct  of 
the  purchaser,  and  never  even  hinted  that  the  contract 
should  not  be  performed  on  account  of  the  lives  having 
dropped;  and  accordingly  it  was  observed  by  Sir  Thomas 
Plumer,  when  V.  C,  that  if  a  reversionary  interest  is 
agreed  to  be  purchased,  and  lives  drop  before  the  con- 
veyance, the  vendee  has  the  benefit  (p). 

17.  Indeed  this  point  flows  from  the  decision  in  Paine 
V.  Meller ;  and  it  was  the  rule  of  the  civil  law,  that  the 
purchaser  should  benefit  by  the  accretion  to  the  estate 
before  the  conveyance  :  nam  et  commodum  ejus  esse 
debet  cujns  periculum  est  (q). 

18.  These  cases  suggest  the  observation  that,  in  agree- 
ments for  the  purchase  of  houses,  some  provision  should 

{71)  Bryant  v.  Busk,  4  Russ.  1  ;  (o)  Spurrier  v.  Hancock,  4  Ves. 

the  purchaser  had  not  accepted  the      jun.  667  ;  and  sec  1  P.  Wnis.  62. 
title.  (p)  See  1  Madd.  539. 

(7)  Inst,  ubi  sup. 
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be  made  for  their  insurance  until  the  completion  of  the 
contract. 


19.  It  equally  follows,  from  the  general  rule  of  equity, 
by  which  that  which  is  agreed  to  be  done  is  considered 
as  actually  performed,  that  if  a  person  agree  to  give  a 
contingent  consideration  for  an  estate,  as  an  annuity 
for  the  life  of  the  vendor,  and  the  vendor  die  before  the 
conveyance  is  executed,  by  which  event  the  annuity 
ceases,  yet  the  purchaser  will  be  entitled  to  a  specific 
performance  of  his  contract.  This,  we  observe,  is  a 
much  stronger  case  than  that  before  discussed.  There 
a  loss  was  actually  sustained,  and  the  only  question  was, 
upon  whom  it  should  fall.  But  in  this  case,  if  perform- 
ance of  the  agreement  were  not  compelled,  the  parties 
would  stand  in  precisely  the  same  situation  as  before 
the  contract ;  whereas,  by  performing  the  agreement, 
the  estate  is  given  to  the  purchaser,  without  his  paying 
any  consideration  for  it,  A  steady  adherence  to  prin- 
ciple compels  the  Court  to  overlook  the  hardship  of 
this  particular  case,  and  the  doctrine  rests  upon  high 
authority. 

20.  Thus  in  the  case  of  Mortimer  v.  Capper  (r),  A  con- 
tracted to  sell  an  estate  to  B  for  200/.,  and  50/.  a  year 
annuity  ;  and  two  days  after  the  contract  was  reduced 
into  writing,  A  was  found  drowned :  the  Lord  Chan- 
cellor directed  an  inquiry  as  to  the  value  of  an  annuity 
for  the  life  of  A,  in  order  to  introduce  the  question, 
whether  an  estate  being  disposed  of  for  an  annuity, 
which  is  a  contingency,  the  contract  shall  fall  to  the 
ground,  if  no  payment  of  the  annuity  shall  be  made. 
He  said,  that  he  thought,  if  the  price  were  fair,  the 

(r)  1  Bro.  C.  C.  1.56.  See  Wyvill  v.  Bishop  of  Exeter,  1  Price, 
292. 
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contract  ought  not  to  be  cut  down,  merely  because  the 
annuity,  which  was  a  contingent  payment,  never  became 
payable. 

The  parties  in  the  above  cause  were  so  w^eU  satisfied 
with  the  opinion  of  the  Court,  that  they  never,  it  is  said, 
brought  it  back  for  further  directions  (.?). 

21.  So  in  a  later  case  (t),  where  A  sold  an  estate  by 
auction,  in  consideration  of  a  life  annuity  (I),  the  first 
payment  to  be  made  on  the  2.5th  of  December  1/87  ; 
but  in  case  he  should  die  before  the  29th  of  September 

1 787,  up  to  which  time  he  was  to  receive  the  rents,  the 
contract  should  be  void.     A  died  on  the  1st  of  February 

1 788,  after  a  sudden  and  short  illness  of  only  two  days  ; 
and  owing  to  some  delays,  the  conveyances  were  not 
executed.  The  quarter's  payment,  due  at  Christmas, 
was  tendered  to  the  vendor  s  agent  by  the  purchaser,  a 
few  days  after  it  became  due ;  but  the  agent  dechned 
receiving  it,  saying  that  the  conveyance  w^ould  be  soon 
completed,  and  that  it  was  not  necessary  for  the  pur- 
chaser to  make  such  payment  in  the  meantime.  On 
the  first  hearing,  Lord  Thurlow  said,  he  did  not  see 
that  if  an  annuity  was  contracted  for  why  the  consider- 
ation should  not  be  paid.  It  was,  he  said,  objected, 
that  the  contract  could  not  be  carried  into  execution 
modo  et  forma ^  and  that  had  great  weight  where  there 
had  been  no  payment.  He  afterwards  made  a  decree 
for  a  specific  performance,  on  payment  of  the  arrears 
of  the  annuity,  the  consideration  for  the  purchase  of  the 
estate. 

22.  The  case  of  Paine  v.  Meller  bears  on  this  point 
also.     Lord  Eldon,  in  delivering  judgment,  said,  that  as 

(s)  See  3Bro.  C.  C.609,scc?jw.  (0  -Jackson    r.    Lever,    3  Bro. 

C.  C.  605. 

(I)  See  Appendix,  No.  14,  for  a  sUiteiiieiit  of  tlic  new  Annuity  Act. 
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to  the  annuity  cases,  and  all  others,  the  true  answer  had 
been  given  ;  that  the  party  has  the  thing  he  bought, 
though  no  payment  may  have  been  made  ;  for  he  bought 
subject  to  contingency ;  and  in  the  later  case  of  Coles  v. 
Trecothick,  he  expressed  the  same  opinion  (w). 

23.  But  if  in  a  case  of  this  nature,  a  payment  of  the 
annuity  become  due  before  the  death  of  the  vendor,  and 
the  purchaser  neglect  to  make  or  tender  it,  he  cannot 
insist  upon  a  specific  performance. 

24.  This  was  decided  by  the  case  of  Pope  v.  Root  {pc). 
A  contracted  with  B  for  the  sale  of  an  estate  to  him,  in 
consideration  of  a  life  annuity,  and  the  completion  of 
the  agreement  was  delayed  by  the  illness  of  a  mort- 
gagee, who  was  to  have  been  paid  off.  Two  days  after 
the  time  mentioned  for  completing  the  purchase,  A  met 
with  an  accident,  and  died  within  a  few  days.  By  the 
terms  of  the  contract,  the  first  payment  of  the  annuity 
became  due  previously  to  the  death  of  A,  but  it  was  not 
paid  or  tendered.  And  Lord  Chancellor  Bathurst  dis- 
missed the  bill  for  a  specific  performance,  and  the 
decree  was  affirmed  in  the  House  of  Lords  {y)  (I). 

25.  The  reader  will  observe,  that  the  decisions  in  the 
cases  of  Mortimer  v.  Capper  and  Jackson  v.  Lever,  do  not 
infringe  upon  that  of  the  House  of  Lords,  in  the  prior 
case  of  Pope  v.  Root,  but  reduce  the  rules  on  this  subject 
to  an  equitable  and  uniform  standard  ;  for  the  only  case 
in  which  a  purchaser  cannot  require  the  assistance  of 
equity,  is  where  he  has  by  laches  forfeited  his  right  to 

{u)  See  9  Ves.  jun.  246.  (y)  See  Lord  Bathurst's  decision 

{x)  7  Bro.  P.  C.  184.  in  Baldwin  v.  Boulter,  1  Bro.  C.  C. 

156,  cited. 


(I)  It  seems  to  have  been  thought,  that  the  inadequacy  of  the  con- 
Bideration  influenced  this  decision ;  see  2  Pow.  on  Contracts,  76 ;  but 
it  does  not  appear  that  any  inadequacy  was  actually  proved. 
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its  aid,  namely,  where  a  payment  of  the  annuity  became 
due,  and  he  neglected  to  pay  or  tender  it. 

26.  To  obviate  all  doubt,  it  seems  advisable  in  agree- 
ments for  purchase,  where  the  consideration  is  an 
annuity  for  the  life  of  the  vendor,  to  expressly  declare, 
that  the  death  of  the  vendor,  previously  to  the  com- 
pletion of  the  contract,  shall  not  put  an  end  to  it, 
although  a  payment  of  the  annuity  shall  not  have  be- 
come due,  or  having  become  due,  shall  not  have  been 
made  or  tendered ;  but  that,  on  the  contrar}^,  the  pur- 
chaser shall  be  entitled  to  a  conveyance,  on  payment  of 
a  proportionate  part  of  the  annuity  up  to  the  death  of 
the  vendor. 


27.  In  the  cases  just  dismissed,  the  jmrchaser,  by  the 
death  of  the  vendor,  obtained  the  estate  without  paying 
any,  or  only  a  nominal  consideration  for  it.  Perhaps  a 
case  may  arise  where  the  vendor  ha\ang  received  the 
purchase-money,  may,  by  the  death  of  the  purchaser, 
be  entitled  to  retain  the  estate  also,  although  he  may 
not  be  his  heu'.  This  case  was  put  in  the  argument  of 
Burgess  v.  Wheate  (z) :  a  purchase,  and  the  money  paid 
by  the  purchaser,  who  dies  without  heir,  before  any 
conveyance.  It  was  said,  if  the  lord  could  not  claim 
the  estate,  and  pray  a  conveyance,  the  vendor  would 
hold  the  estate  he  has  been  paid  for,  and  keep  the 
money  too.  Sir  Thomas  Clarke,  in  delivering  his 
opinion,  said,  that  he  thought  the  lord  could  not  pray 
the  conveyance ;  to  say  he  could  was  begging  the  ques- 
tion. And  as  to  the  vendor  s  keeping  both  the  estate 
and  the  money,  it  was  analogous  to  what  equity  does 
in  another  case ;  as  where  a  conveyance  is  made  pre- 
maturely, before  money  paid,  the  money  is  considered 

(z)  1  Blackst.  123;  see  4  &  5  Will.  4,  c.  23. 


478  SALE    OF    LIFE    ANNUITY 

as  a  lien  on  that  estate  in  the  hands  of  the  vendee.  So 
where  money  was  paid  prematurely,  the  money  would 
be  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendor,  for  the  personal  representatives  of  the  pur- 
chaser ;  which  would  leave  things  in  statu  quo. 

28.  It  may  be  doubted,  however,  whether  this  case,  if 
it  should  ever  arise,  would  be  decided  according  to  Sir 
Thomas  Clarke's  opinion.  Where  a  lien  is  raised  for 
purchase-money  under  the  usual  equity  {a),  in  favour 
of  a  vendor,  it  is  for  a  debt  really  due  to  him,  and  equity 
merely  pro\ddes  a  security  for  it.  But  in  the  case  under 
consideration,  equity  must  not  simply  give  a  security 
for  an  existing  debt ;  it  must  first  raise  a  debt  against 
the  express  agreement  of  the  parties.  The  purchase- 
money  was  a  debt  due  to  the  vendor,  which  upon  prin- 
ciple it  would  be  impossible  to  make  him  repay.  What 
power  has  a  court  of  equity  to  rescind  a  legal  contract 
like  this?  The  question  might  perhaps  arise  if  the 
vendor  was  seeking  relief  in  equity,  but  in  this  case  he 
must  be  a  defendant.  It  it  should  be  admitted  that  the 
money  cannot  be  recovered,  then  of  course  he  must 
retain  the  estate  also,  until  some  person  appear  who  is 
by  law  entitled  to  require  a  conveyance  of  it. 

29.  It  has  been  decided  that  a  specific  performance 
will  be  decreed  of  a  contract  for  sale  of  a  life  annuity, 
although  the  annuitant  be  dead  before  the  bill  be  filed, 
provided  the  contract  v^as  a  continuing  one  at  his 
death  il)).  This  is  the  converse  of  the  point  decided 
in  Mortimer  v.  Capper,  and  that  hne  of  cases.  The 
Vice-Chancellor  (Sir  John  Leach)  observed,  that  it  may 
now  be  considered  as  the  settled  law  of  the  court,  by 
the  cases  of  Mortimer  i'.  Capper,  and  Jackson  v.  Lever, 
and  the  reported  dicta  of  Lord  Eldon,  especially  in  the 

(a)    Vide  infra,  ch.  18.  Madd.  355;  see  Wilkinson  v.  Tor- 

(^»)  Kennedy    v.    Wenham,    6      kington,  2  You.  &  Coll.  726. 
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case  of  Coles  v.  Trecothick,  that  if  the  price  of  property 
be  an  annuity  for  the  life  of  the  vendor,  his  death  before 
the  conveyance  will  form  no  objection  to  the  specific 
performance  of  the  contract.  The  vendor  agrees  to  sell 
for  a  contingent  price,  and  those  who  represent  him 
cannot  complain  that  the  contingency  has  turned  out 
unfavourably.  The  same  principle  necessarily  applies 
to  a  case  where  the  life  annuity  is  not  the  price,  but  is 
the  subject  of  the  sale.  If  the  annuitant  happens  to  die 
before  the  annuity  is  legally  transferred  to  the  purchaser, 
the  death  of  the  annuitant  can  form  no  objection  to  the 
specific  performance  of  the  contract.  The  purchaser 
agrees  to  buy  an  interest  of  uncertain  duration,  and  he 
cannot  complain  that  the  contingency  is  unfavourable 
to  him. 

30.  In  the  above  case,  the  purchaser  was  entitled  to 
arrears  of  the  annuity,  but  the  annuity  was  charged  on 
the  purchaser  s  own  estate.  It  was  argued  that  by  the 
death  of  the  annuitant,  a  legal  transfer  of  the  annuity 
was  no  longer  necessary  to  the  purchaser,  and  the  only 
act  to  be  done  was  the  payment  of  a  sum  of  money  by 
him  to  the  seller,  and  that  the  seller  ought  therefore  to 
have  proceeded  at  law  and  not  in  equity.  The  Vice- 
.  Chancellor  said,  that  a  court  of  equity  entertains  a  suit 
for  specific  performance  by  a  purchaser,  in  order  to  give 
him  the  very  subject  of  his  contract ;  and  although  the 
demand  of  a  vendor  be  merely  for  a  sum  of  money,  it 
will  entertain  a  similar  suit  for  him,  upon  the  principle 
that  the  remedies  ought  to  be  mutual.  If  the  death  of 
a  life-annuitant  were  to  happen  at  such  a  time  that  a 
purchaser  in  effect  took  no  benefit  under  his  contract, 
which  might  well  happen  where  his  title  was  to  com- 
mence at  a  future  time,  there  it  might  be  made  a  ques- 
tion whether,  as  at  the  time  of  the  bill  filed  a  purchaser 
could  file  no   l)ill  in  equity,    the  principle  of  mutual 


480  OF    THE    CONSIDERATION. 

remedy  could  enable  the  vendor  to  file  such  a  bill. 
But  that  was  not  this  case  there ;  the  purchaser  had  an 
equitable  title  to  the  arrears  of  the  annuity  between  the 
time  of  his  purchase  and  the  death  of  the  annuitant, 
which  would  in  principle  support  a  bill  on  his  part  for 
specific  performance,  although  the  facts  of  the  case 
would  not  make  such  a  bill  advantageous  to  him.  He 
considered  this  case,  therefore,  strictly  a  case  of  mutual 
remedy,  so  as  to  entitle  the  vendor  to  file  a  bill  for 
specific  performance ;  and  it  appeared  to  him  to  make 
no  difference  in  principle  that  the  annuity  being  charged 
upon  the  estate  of  the  purchaser  himself,  he  could  prac- 
tically satisfy  his  demand  for  arrears,  by  retainer,  with- 
out the  necessity  of  a  legal  grant. 

31.  Here  we  may  refer  to  a  case,  where  by  the  agree- 
ment the  seller  was  to  become  tenant  of  the  estate  from 
year  to  year,  and  he  became  incapable  by  reason  of  his 
bankruptcy  of  performing  that  stipulation,  and  yet  a 
specific  performance  was  enforced  against  the  purchaser 
because  the  tenancy  was  from  year  to  year,  which 
made  it  of  no  consideration  (c).  But  the  same  rule 
ought  to  prevail  whatever  be  the  length  of  the  term 
agreed  upon.  It  is  a  consideration  moving  from  the 
seller  to  the  purchaser,  to  the  benefit  of  which  the, 
latter  is  entitled. 

(c)  Lord  V.  Stephens,  1  You.  &  Coll.  222. 
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CHAPTER  VII. 

OF  THE  PARTIAL  EXECUTION  OF  A  CONTRACT,  WHERE 
A  VENDOR  HAS  NOT  THE  INTEREST  WHICH  HE  PRE- 
TENDED TO  SELL;  AND  OF  DEFECTS  IN  THE  QUAN- 
TITY AND  QUALITY  OF  THE  ESTATE. 

SECTION  I. 

WHERE  THE  VENDOR  HAS    NOT  THE  INTEREST  WHICH 

HE    SOLD. 


1.  Sale  of  lease  for  more  years 
than  seller  has. 

3.    Power    of   rerlemption    not 
stated. 

5.  Small    deficiency    of   term  : 
sale  good  in  equity. 

10.  Underlease  sold  as   original 

lease. 

1 1.  Whether  purchaser  of  oldlease 

bound  to  take  a  new  one. 

12.  Or    a    seller    to    underlease 

who  sold  the  whole  lease. 

14.  Rent  and,  interest  on  sale  of 
leaseholds. 

17.  Purchaser  of  freehold  not 
bound  to  take  leasehold. 

19.   Nor  copyhold. 

22.   Acquiescence  by  purchaser. 

26.  Purchaser  not  hound  to  take 

less  than  the  entirety. 

27.  Of  tu'o-sevoiths  not  bound  to 

take  one-seventh. 

28.  But  may  elect  to  do  so. 

29.  Unless  condition  to  the  con- 

trary. 

31.  Reversionary  interests  not 
forced  upon  purchaser  of 
possession.  i 
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32. 

34. 
35. 
36. 
38. 

39. 
41. 

43. 

44. 

45. 
46. 

47. 

48. 
49. 

50. 
51. 


Purchaser  s  right  against  the 
seller. 

Dale  V.  Lister. 

Milligan  v.  Cooke. 

Indemnity  not  compelled. 

Contract  upon  mistake  of  in- 
terests. 

Laivrenson  v.  Butler. 

Sale  by  tenant  for  life,  ^c.  not 
partially  enforced  against 
purchaser. 

Lord  Eldons  opinion  of 
purchaser's  right  against 
seller. 

Thomas  v.  Bering,  right  de- 
nied. 

Observations  on  it. 

Effect  of  expeiiditure  by  pur- 
chaser. 

Misrepresentation  by  pur- 
chaser. 

Void  lease. 

Rights  incapable  of  compen- 
sation. 

Acquiescence  by  purchaser. 

Bight  of  common  not  dis- 
closed. 
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56.  Fee- farm  rent  :  at  law. 


52.  Limited  right  and  unlimited 

sold. 

53.  Sheep-walk    represented    as 

freehold. 

54.  Right  to  dig  mines. 

55.  Charge  of  repairs  of  chancel. 


51 .   Quit-rent :  in  equity. 
58.  Rentcharge  :  in  equity. 
63.    Quit-rents  less  than  stated. 


1 .  Where  a  person  sells  an  interest,  and  it  appears 
that  the  interest  which  he  pretended  to  sell  was  not  the 
true  one  ;  as,  for  example,  it  was  for  a  less  number  of 
years  than  he  had  contracted  to  sell,  the  purchaser  may- 
consider  the  contract  at  an  end,  and  bring  an  action  for 
money  had  and  received,  to  recover  any  sum  of  money 
which  he  may  have  paid  in  part  performance  of  the 
agreement  for  the  sale  :  and  the  vendor  offering  to  make 
an  allowance  pro  tanto,  will  make  no  difference ;  it  is 
sufficient  for  the  plaintiff  to  say,  it  is  not  the  interest 
which  I  agreed  to  purchase  {a). 

2.  But  in  a  late  case  {b)  at  nisi  jprius,  where  the 
agreement  was  to  sell  "  the  unexpired  term  of  eight 
years'  lease  and  good  will,"  &c.  and  it  appeared  that,  at 
the  date  of  the  agreement,  the  unexpired  term  in  the 
lease  was  only  seven  years  and  seven  months,  Lord 
Ellenborough  said,  that  the  parties  could  not  be  sup- 
posed to  have  meant  that  there  was  the  exact  term  of 
eight  years  unexpired,  neither  more  nor  less  by  a  single 
day.  The  agreement  must,  therefore,  receive  a  reason- 
able construction,  and  it  seemed  not  unreasonable  that 
the  period  mentioned  in  the  agreement  should  be  calcu- 
lated from  the  last  preceding  day  when  the  rent  was 
payable,  and  including,  therefore,  the  current  half  year. 

(a)  Farrer  I'.  Nightingale,  2  Esp.  v.  Shee,  1  Camp.  Ca.  113.     See 

Ca.  639;  and  see  Hearn  v.  Tom-  also   Duffell  v.   Wilson,  ib.  401  ; 

lin,  Peake's  Ca.  192  ;  Thomson  v.  and  see  infra. 

Miles,  1  Esp.  Ca.  1  84  ;  Mattock  v.  (b)  Belworth  v.  Hassell,  4  Camp. 

Hunt,  B.R.  15 Feb.  1806;  Hibbert  Ca.  140. 
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Any  fraud  or  material  misdescription,  though  uninten- 
tional, would  vacate  the  agreement,  but  the  defendant 
might  here  have  had  substantially  what  he  agreed  to 
purchase. 

3.  Wliere  a  particular  described  the  subject  of  sale  to 
be  an  annuity  of  so  much,  payable  out  of  the  tolls  of 
Waterloo  Bridge,  the  Court  considered  that  the  pur- 
chaser would  make  some  inquiry  as  to  the  annuity  ;  but 
as  the  Bridge  Act  did  not  speak  of  any  power  to  redeem 
the  annuities  to  be  granted,  and  the  anmdty  was  made 
subject  to  redemption,  it  was  held  that  the  contract  was 
not  binding  on  the  purchaser ;  and  the  Court  was  of 
opinion,  that  sellers  should  be  strictly  bound  to  disclose 
the  real  nature  of  the  subject  of  the  contract  (c). 

4.  But,  notwithstanding  that  the  vendor  has  a  dif- 
ferent interest  to  what  he  pretended  to  sell,  equity  will, 
in  some  cases,  compel  the  purchaser  to  take  it. 

5.  Thus,  although  the  vendor  may  not  be  entitled  to 
the  estate  for  the  number  of  years  which  he  contracted 
to  sell,  yet,  if  the  deficiency  were  not  great,  equity  would 
certainly  decree  a  performance  of  the  contract  at  a 
proportionable  price  {d). 

6.  LordThurlow  used  to  refer  this  doctrine  of  specific 
performance  to  this,  that  it  is  scarcely  possible  that 
there  may  not  be  some  small  mistake  or  inaccuracy,  as 
that  a  leasehold  interest  represented  to  be  for  2 1  years, 
may  be  for  20  years  and  nine  months  ;  some  of  those 
little  circumstances  that  would  defeat  an  action  at  law, 
and  yet  lie  so  clearly  in  compensation  that  they  ought 
not  to  prevent  the  execution  in  a  court  of  equity  {e). 

7.  But  if  the  number  of  years  be  considerably  less 

(c)  Coverley  r.  Burroll,  M.  T.  2  Eq.  Ca.  Abr.  689;  see  also   10 

1821.  B.  II.  MS.  Ves.  jun.  306;  13  ^'es.  jun.  77. 

{d)    See     Guest    v.     Homfray,  (c)   Per    Lord    Eklon,    10  Ves. 

5  Ves.  jun.  818;  and  see  Hanger  jun.  305,  306. 
r.  Eyles,  21  Vin.  Abr.  (A.),  pi-  1  ; 
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than  the  vendor  pretended  to  sell,  equity,  so  far  from 
interfering  in  his  favour,  will  assist  the  purchaser  in 
recovering  any  deposit  which  he  may  have  paid. 

8.  Thus,  in  Long  v.  Fletcher  (/),  A  pretending  he 
had  a  term  of  sixteen  years  to  come,  in  a  house,  agreed 
to  sell  it  to  B,  and  B  paid  100  /.,  part  of  the  consider- 
ation money,  down.  B  entered,  but  finding  that  A  had 
only  a  term  of  six  years  in  the  house,  brought  his  bill  to 
have  an  account,  his  money  refunded,  and  the  bargain 
set  aside ;  and  accordingly  B  was  decreed  to  account 
for  the  profits,  and  the  consideration  money  to  be  re- 
funded, and  B,  upon  his  own  account,  to  have  tenant 
allowances  made  him. 

9.  So  the  purchaser  will  not  be  bound,  as  we  have 
seen,  where  the  probable  duration  of  the  interest  is  mis- 
represented, although  it  be  in  its  nature  an  uncertain  one ; 
as  where  the  property  being  held  for  life,  the  life  was 
represented  as  a  very  healthy  one,  although  the  sellers 
had  recently  insured  it  at  a  premium  exceeding  the 
highest  rate  for  a  healthy  life  of  that  age :  the  seller's 
bill  was  dismissed  with  costs  ((/). 

10.  So,  if  a  purchaser  contract  for  what  is  stated  to 
be  an  original  lease,  and  it  turn  out  to  be  an  under- 
lease for  the  whole  term,  wanting  a  few  days,  it  should 
seem  that  equity  would  not  compel  the  purchaser  to 
perform  the  contract.  It  is  impossible,  from  the  nature 
of  the  thing,  to  make  any  compensation  for  the  rever- 
sion outstanding,  and  yet  it  may  become  very  valuable ; 
and  it  is  of  great  importance  to  a  purchaser  of  a  lease 
not  to  have  any  third  person  stand  between  him  and 
the  owner  of  the  inheritance. 

1 1 .  So,  it  is  said,  that  a  purchaser  of  an  existing  lease 
is  not  bound  to  take  a  new  lease  instead  of  the  old  one, 

(/)  2  Eq,  Ca.  Abr.  5.  pi.  4.  Turner  v.  Harvey,  Jac.  169,  supra, 

ig)  Brealeyj;.  Collins,  You.  317;      p.  441. 
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because  the  purchaser  would  become  an  original  lessee 
instead  of  an  assignee,  and  might  therefore  be  subject 
to  burdens  to  which  he  would  not  have  been  liable  in 
the  latter  character  {g). 

12.  Generally  speaking,  where  the  seller  has  not  the 
whole  interest  which  he  sold,  the  purchaser  may  elect 
to  take  the  interest  w^iich  the  seller  has  with  a  compen- 
sation ;  yet  it  seems  that  equity  will  not  decree  an 
under-lease  on  an  agreement  to  assign,  though  it 
appear  that  the  assignment  cannot  be  made  without  a 
forfeiture ;  for  the  seller,  in  agreeing  to  assign,  might 
intend  to  discharge  himself  from  covenants  to  which  he 
would  continue  liable  by  the  under-lease  {h).  This  is, 
however,  a  defence  which  a  vendor  can  seldom  set  up 
against  a  purchaser's  claim,  where  the  purchaser  chooser 
to  accept  an  under-lease ;  for  an  assignee  of  a  lease 
almost  invariably  covenants  to  indemnify  his  vendor 
from  the  rent  and  covenants  in  the  lease,  and  from 
these  covenants  he  cannot  of  course  discharge  himself 
by  an  assignment,  any  more  than  by  an  under-lease. 

13.  It  frequently  happens  that  a  contract  for  a  lease- 
hold estate  is  not  carried  into  execution  at  the  time 
appointed,  and  the  vendor  continues  in  possession.  The 
estate,  of  course,  daily  decreases  in  value,  and  a  ques- 
tion constantly  arises,  whether  the  purchaser  shall  be 
compelled  to  pay  the  full  price  originally  agreed  to  be 
given  for  the  estate,  or  what  arrangement  shall  be  made 
between  the  parties. 

14.  In  a  case  where  two  years  of  the  lease,  which 
was  only  for  seven,  had  elapsed,  the  Court  said  they 

{(j)  Mason  V.  Corder,  2  iMarsb.  n.   (r),    to    1    Trea.   Eq.  211,   2d 

332.  edit.     See    Mason    t.    Corder,    2 

(/t)  Anon.   E.  T.   1790;   Fonbl.  Marsh.  332. 
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could  only  decree  specific  performance  of  the  same 
contract,  not  of  a  different  one.  They  could  not  make 
a  new  contract  for  a  different  sum,  by  apportioning  the 
price  according  to  the  time  which  had  yet  to  run  (i). 
It  does  not  appear  who  was  in  possession.  But  in  a 
modern  case  {k),  where  this  point  arose,  the  Master  of 
the  Rolls  said,  the  reasonable  course  which  he  should 
adopt  was,  that  for  the  time  elapsed  before  the  execu- 
tion of  the  agreement,  in  consequence  of  the  pendency 
of  the  suit,  interest  should  be  paid  by  the  purchaser, 
and  a  rent  should  be  set  upon  the  premises  in  respect 
of  the  possession  of  the  vendor. 

This  rule  at  once  provides  for  the  interest  of  both  par- 
ties, and  accords  with  the  maxim  of  equity,  by  which 
that  which  is  agreed  to  be  done,  is  considered  as  actually 
performed.  The  purchase-money,  from  the  time  of  the 
contract,  belongs  to  the  vendor,  who  is  entitled  to  inte- 
rest on  it  while  it  is  retained  by  the  purchaser.  The 
estate  from  the  same  time  belongs  to  the  purchaser, 
who  is  entitled  to  a  rent  for  it  while  it  is  occupied  by 
the  vendor. 

15.  In  the  cases  hitherto  considered,  the  tenure  was 
still  that  sold,  viz.  leasehold,  although  for  a  less  term, 
or  held  differently  from  the  interest  pretended  to  be 
sold. 

16.  But  a  purchaser  having  bought  an  estate  of  one 
tenure,  is  not  bound  to  accept  it  if  it  prove  to  be  of 
another. 

17.  Therefore  a  purchaser  will  not  be  compelled  to 
take  a  leasehold  estate,  for  however  long  a  term  it  may  be 

(z)  King- r.  Wightman,  1  Anstr.  jun.   144;   see   the  prayer  of  the 

80 ;   there  had  been  a  decree  by  cross  bill. 

consent  which  the  Coiu't  could  not  [k)  Dyer  v.  Hargrave,   10  V^es. 

rehear;  Fenton  t'.  BroAvne,  14Ves.  jun.  505. 
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holden,  where  he  has  contracted  for  a  freehold  (I).  Lord 
Alvanley  expressed  a  clear  opinion  upon  this  point  (/), 
and  it  was  afterwards  expressly  determined  by  Sir  Wm. 
Grant  in  a  case  (m)  where  the  vendor  was  entitled  to 
a  term  of  4,000  years  vested  in  a  trustee  for  him,  and 
also  to  a  mortgage  of  the  reversion  in  fee  expectant 
upon  the  term  which  was  vested  in  himself  and  for- 
feited, but  not  foreclosed.  The  persons  claiming  under 
the  mortgagor  of  the  reversion  refused  to  release,  and 
thereupon  the  bill  was  dismissed. 

18.  So  where  the  seller  agreed  to  sell  the  fee  simple 
of  an  estate,  with  some  rights  of  water,  and  he  had  only 
a  lease  for  99  years  of  some  of  the  rights,  a  specific  per- 
formance against  the  purchaser  was  refused  {n). 

19.  Neither  is  a  purchaser  compellable  to  accept  a 
copyhold  estate  in  lieu  of  a  freehold  (o)  (II), 

20.  But  if  an  estate  is  sold  as  copyhold,  and  repre- 
sented as  equal  in  value  to  freehold,  it  seems  that  the 
vendor   will   be   compelled   to   perform   the    contract, 

(I)  See  2  Bro.  C.  C.  497;    1  case,   1  Sim.  &  Stu.  201,  n.;  and 

Ves.jun.  226.  see  13  Ves.  jun.  78. 

(w)  Wright  V.  Howard,   1  Sim. 

(m)  Drewe  v.  Corp,  9  Ves.jun.  &  Stu.  190. 

368.   Lib.    Reg.    1803,    fol.    290.  (o)  See  Twining  v.  Morrice,  2 

The  Registrar's    book  appears    to  Bro.  C,  C.   326 ;    and  Sir  Harry 

have  been  again  referred  to  fortius  Hick  v.  Philips,  Free.  Cha.  575. 

(I)  As  to  making  a  title  by  feoffment  and  assigning  the  term  to  a 
trustee,  see  Saunders  i'.  Lord  Annesley,  2  Scho.  &  Lcf.  73  ;  Doe  v. 
Lynes,  3  Barn.  &  Cress.  388  ;  5  Dowl.  &  Ryl.  160. 

(II)  In  the  case  of  Sir  Harry  Hick  r.  Philips,  on  account  of  the  un- 
reasonable price  at  which  the  estate  was  sold,  a  specific  performance 
was  refused,  although  the  vendor  offered  to  procure  an  enfranchisement 
of  the  copyholds.  See  1 0  Mod.  504.  But  this  case  cannot  be  considered 
as  an  authority,  except  on  the  ground  of  the  price  being  unreasonable, 
for  equity  will  in  ordinary  cases  grant  the  vendor  time  to  procure  the 
fee.     See  supra,  ch.  5. 
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although  the  estate  prove  to  he  actually  freehold  (p). 
If,  however,  the  contract  for  the  sale  of  a  supposed  copy- 
hold, stipulate  that  the  sale  shall  be  void  if  any  part  is 
freehold,  the  subject  must  be  proved  as  described ;  and 
the  circumstance  of  the  seller  himself,  after  the  first 
contract,  selling  the  estate  to  another  as  copyhold,  is 
not  conclusive  evidence  against  him  (q). 

21.  There  is  a  singular  case  in  the  books  (r),  where, 
amongst  other  townlands,  the  lands  of  Ballyknockan, 
containing  700  acres,  were  put  up  to  sale  as  land  sub- 
ject to  a  fee-farm  grant  of  100/.  per  annum,  whereas 
the  seller's  title  was  to  a  fee-farm  rent  of  that  amount 
issuing  out  of  those  lands,  and  it  was  contended  that 
the  sale  being  of  land  subject  to  a  fee-farm  grant,  it 
was  to  be  considered  as  a  rentcharge,  chargeable  on 
the  other  lands  sold,  and  that  the  purchaser  ought  to 
be  compelled  to  accept  compensation.  The  argument 
proves  how  impossible  it  was  to  maintain  the  claim. 
For  the  purchaser  bought  the  lands  subject  to  a  rent- 
charge,  and  the  seller  had  not  got  them,  but  had  a  rent- 
charge  issuing  out  of  them.  There  was  therefore  no 
charge  to  throw  upon  the  other  lands  ;  but  the  question 
simply  was,  whether  a  man  having  purchased  a  fee 
simple  estate,  subject  to  a  perpetual  rentcharge,  could 
be  compelled  to  take  the  perpetual  rentcharge  instead 
of  the  estate  itself;  and  of  course  it  was  held  that  he 
could  not.  The  lands  were  adjoining  to  other  property 
belonging  to  the  purchaser,  and  he  desired  to  possess 
them,  but  without  that  circumstance  he  had  a  clear 
right  to  rescind  the  sale. 

22.  If  a  vendee  proceed  in  the  treaty  for  purchase 

ip)  Twining  r.  Morrice,  2  Bro.  (q)  Daniels  v.  Davison,  16  Ves. 

C.  C.   326;    and    see    Browne  v.     jun.  249. 

Fenton,  sup.  p.  4.  (r)  Prendergast  v.  Eyre,  2  Ho- 

gan,  81. 
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after  he  is  acquainted  with  the  nature  of  the  tenure,  and 
do  not  object  to  it,  he  will  be  bound  to  complete  his 
contract,  and  cannot  claim  any  compensation  on  account 
of  the  difference  in  value. 

23.  Thus,  where  an  estate  was  sold  as  freehold,  with 
a  leasehold  adjoining  (s),  and  it  turned  out  on  exami- 
nation that  sixty-two  acres  were  leasehold,  and  only 
eight  freehold ;  yet,  as  the  purchaser  proceeded  in 
the  treaty  after  he  was  in  possession  of  this  fact,  and 
did  not  object  to  the  nature  of  the  property,  he  was  held 
to  have  waived  the  objection. 

24.  And  if  a  purchaser  do  object  to  the  tenure,  yet, 
if  he  proceed  in  the  treaty,  it  seems  that  he  will  be 
compelled  to  take  the  estate,  on  being  allowed  a  com- 
pensation (t). 

25.  In  the  case  of  Wirdman  v.  Kent  (?/),  upon  a  bill 
filed  by  vendors  for  a  specific  performance,  it  appeared 
that  part  of  the  lands  sold  to  the  purchaser  had  been 
previously  sold  to  one  Pavey ;  a  specific  performance 
was  however  decreed,  and,  as  to  the  lands  terriered  to 
the  defendant,  but  which  had  been  sold  to  Pavey,  it  was 
ordered  that  the  plaintiffs  should  procure  Pavey  to  re- 
lease them  to  the  defendant,  or  convey  a  like  quantity  of 
land  of  equal  value  to  the  (hfendant. 

The  particular  circumstances  of  this  case  do  not  appear 
in  the  report ;  but  it  must  be  presumed,  that  the  land 
sold  to  Pavey  was  not  the  object  of  the  purchaser ;  and 
that  other  land  in  the  neighbourhood,  of  equal  value, 
would  suit  him  as  well.  Indeed,  in  one  report  of  this 
case  (ci),  it  is  said,  that  the  grievances  comi)lained  of 
were  disregarded  as  frivolous. 

(s)  Fordycer.  Ford,  4  Bro.  C.  C.  (0  See  Calcraft  v.  Roebuck,   I 

494;  and  see  6  Ves.  jun.  (S70  ;  10  Ves.  jun.  221. 

Ves.  jun.  .508  ;   Btirnell  r.  Brown,  (»)  I  Bro.  C.  C.  140. 

1  .lac.  &  Walk.  1()8.  {x)  2  Dick.  594. 
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26.  Although  there  be  no  misrepresentation  as  to  the 
tenure  of  the  estate,  yet  if  the  seller  has  not  the  entirety 
of  the  estate  sold,  he  cannot  compel  the  purchaser  to 
accept  at  a  proportionate  price  the  shares  which  he 
actually  has  in  the  estate.  And  the  rule  is  the  same  if 
the  entirety  is  sold  by  several  who  are  entitled  to  it 
amongst  them  in  aliquot  shares.  Therefore  if  a  man 
contract  with  tenants  in  common  for  the  purchase  of 
their  estate,  and  one  of  them  die,  the  survivors  cannot 
compel  the  purchaser  to  take  their  shares,  unless  he 
can  obtain  the  share  of  the  deceased  (j/). 

27.  And  in  a  case  where  under  a  decree  a  person 
purchased  two-sevenths  of  an  estate  in  one  lot,  and  a 
good  title  was  made  to  one-seventh  only,  the  purchaser 
was  allowed  to  rescind  the  contract  as  to  the  whole  of 
the  lot  (z). 

28.  But  the  converse  of  this  proposition  does  not 
hold  good,  for  the  purchaser  may  compel  the  survivors 
in  the  case  before  put  to  convey  their  shares  to  him, 
although  the  contract  cannot  be  executed  against  the 
heir  of  the  deceased  (a),  for  a  purchaser  generally,  al- 
though not  universally,  may  take  what  he  can  get,  with 
compensation  for  what  he  cannot  have  (h). 

29.  But  where  an  agreement  stipulated  that  errors  in 
the  description  should  not  vacate  the  agreement,  but  a 
reasonable  abatement  or  equivalent  should  be  made  or 
given,  as  the  case  might  require ;  with  a  further  stipu- 
lation that  if  the  purchaser's  counsel  should  be  of 
opinion  that  a  marketable  title  could  not  be  made,  the 
agreement  should  be  void  and  delivered  up  to  be  can- 

(y)  Attorney-general  v.  Gower,  Kee.  726. 

1  Ves.  218.  (a)  Attorney-general  v.  Gower, 

{z)  Roffey  v.  Shallcross,  4  Madd.  1  Ves.  218. 

227  ;  Dalby  v.  Pullen,  3  Sim.  29 ;  (b)  Per  Lord  Eklon,   1  Ves.  & 

Casamajor  v.  Strode,    2  Myl.  &  Bea.  353. 
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celled ;  and  it  appeared  by  such  counsers  opinion  that 
a  title  could  be  made  to  only  two -thirds  of  the  property, 
notwithstancUng  which  the  purchaser  filed  a  bill  for  a 
specific  performance  with  an  abatement,  his  bill  was  dis- 
missed with  costs.  The  Court  thought  that  as  the  above- 
mentioned  stipulation  was  the  contract  of  both  parties, 
it  could  not  make  a  new  contract  for  them.  Thev  had 
stipulated,  that  in  a  given  event,  which  had  happened, 
the  agreement  should  be  void  {c).  The  condition  how- 
ever hardly  seemed  to  apply  to  the  want  of  title  to  one- 
third  of  the  property. 

30.  Cases,  however,  of  much  greater  difficulty  occur 
where  the  question  turns  not  upon  the  length  of  the 
term  or  the  nature  of  the  tenure,  or  the  want  of  title  to 
the  entirety,  but  where  the  seller,  although  he  is  in- 
terested as  he  represented  in  the  entirety,  yet  has  but 
partial  and  different  interests  from  those  which  he 
represented.  In  general,  a  purchaser  cannot  be  corn- 
simple  to  accept  such  interests. 

31.  Thus,  if  the  estate  be  represented  as  a  fee 
simple  in  possession,  and  it  turn  out  to  be  only  a  re- 
mainder expectant  upon  a  life  interest,  however  advanced 
in  Hfe  the  tenant  for  life  may  be,  the  contract  cannot  be 
enforced  against  the  purchaser  {d).  And,  indeed,  the 
same  observation  would  apply  to  any  existing  lease 
where  the  purchaser  has  contracted  for  a  vacant  pos- 
session. 

32.  But  we  may  observe,  that  in  every  case  where  an 
agreement  would  be  in  part  executed  in  favour  of  a 
vendor,  there  is  much  greater  reason  to  afford  the  aid 
of  the  Court  at  the  suit  of  the  purchaser,  if  he  be  de- 
sirous of  taking  the  part  or  interest  to  which  a  title  can 
be  made.     And  a  purchaser  may,  in  some  cases,  insist 

(t)  Williams  v.  Edwards,  2  Sim.  (rf)  Collier    r.    Jenkins,    You. 

78.  295. 
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upon  having  the  part  of  or  interest  in  an  estate  to  -which 
a  title  is  produced,  although  the  vendor  could  not  com- 
pel him  to  purchase  it :  it  is  true,  generally,  but  not 
universally/,  that  a  purchaser  may  take  what  he  can  get, 
with  compensation  for  what  he  cannot  have  (e). 

33.  If,  Lord  Eldon  observed,  a  man  having  partial 
interests  in  an  estate,  chooses  to  enter  into  a  contract, 
representing  it,  and  agreeing  to  sell  it,  as  his  own,  it  is 
not  competent  to  him  afterwards  to  say,  though  he  has 
valuable  interests,  he  has  not  the  entirety ;  and  there- 
fore the  purchaser  shall  not  have  the  benefit  of  the 
contract.  For  the  person  contracting  under  these  cir- 
cumstances is  bound  by  the  assertion  in  his  contract : 
and  if  the  vendee  chooses  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that,  and  an  abatement  (/). 
Upon  another  occasion  {(/)  Lord  Eldon  said,  that  no 
one  could  dispute  the  proposition,  that  if  a  man  agrees  to 
sell  me  an  estate  in  fee  simple  and  cannot  make  a  title  to 
the  fee  simple,  I  can  insist  upon  his  giving  me  all  the 
title  he  has :  he  cannot  say  he  will  give  me  nothing, 
because  he  cannot  give  me  all  I  have  contracted  for. 
If  he  contracts  to  sell  a  fee  simple,  and  has  only 
a  term  of  100  years,  I  have  a  right  to  that  term  if 
I  think  fit. 

34.  Therefore  in  a  case  where  the  estate  was  sold  for 
twenty-one  years,  and  represented  as  held  under  a 
church  lease,  usually  renewed  every  seven  years,  and  it 
appeared  that  the  seller  was  only  entitled  for  Hves  to 
part ;  the  jmrchaser  filed  a  bill  for  a  specific  perform- 

(e)  See    1  Ves.  &  Beam.  353  ;  was  laid  down  by  his  Lordship  in 

Western    v.   Russell,     3    Ves.   &  Wood  v.  Griffith,   12  Feb.   1818  j 

Beam.   187  ;   Wheatley  i'.   Slade,  and  see  2  Ves.  jun.  439,  ace.  per 

4  Sim.  126.  Lord  Rosslyn. 

(/)  Per  Lord  Eldon,  10  Ves.jun.  (g)  Wood  v.   Griffith,   1    Wils. 

315,  316.  318.    The  same  doctrine  Cha.  Ca.  44;  S.  C  MS. 
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ance,  with  a  reduction.  The  seller  insisted  that  the 
purchaser  might  have  an  option  to  put  an  end  to  the 
contract,  but  that  he  (the  seller)  ought  not  to  be  com- 
pelled to  take  less  than  the  stipulated  price.  The  decree, 
however,  was  for  a  specific  performance,  with  a  reduc- 
tion of  the  purchase-money,  the  interest  of  the  seller 
being  less  valuable  than  it  had  been  represented  to  the 
purchaser  (A).  Lord  Eldon  has  since  observed,  that  the 
consequence  of  this  decision  was,  that  if  the  Hves  should 
endure  beyond  the  period  of  twenty-one  years,  the  pur- 
chaser would  have  the  premises  as  well  as  the  compen- 
sation. In  that  respect  the  case  was  new,  and  deserved 
great  consideration.  He  added,  that  in  a  conversation 
which  he  had  with  the  Master  of  the  Rolls,  they  in- 
clined to  think  it  might  be  right  upon  this  reasoning, 
that  the  estate  was  purchased  subject  to  a  contingency 
affecting  its  immediate  value ;  he  could  not  carry  it  to 
market,  he  could  do  nothing  with  it  that  would  make  it 
absolute  property  in  him  as  if  he  had  an  absolute  term 
of  twenty-one  years  ;  but  as  the  compensation  might  be 
aggravated  enormously,  beyond  the  actual  value,  so  it 
might  be  much  too  small,  and  the  Court  would  throw 
the  chances  together.  The  only  other  course  was  to 
adopt  the  principle  of  indemnity,  either  by  taking 
security,  or  la}'ing  hold  of  part  of  the  purchase-money, 
with  a  view  to  compensation  if  the  case  should  arise, 
and  that  was  open  to  this  chfficulty,  that  the  property 
held  subject  to  the  question  of  indemnity  remains  un- 
saleable, unmarketable,  and  of  infinitely  less  value  than 
it  would  otherwise  be. 

35.  In  a  later  case  (/),  upon  a  sale  of  leasehold  for 

(A)  Dale  V.  Lister,  16  Ves.  jun.      case. 
7,  cited;    Hanbury  v.   Litchfield,  (i)   IMillig-an  r,  Cooke,   IG  Ves. 

2  Myl.  &  Kee.  629:  a  singular     jun.  1. 
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lives,  the  representation  of  the  seller  was  held  to  amount 
to  this  :  that  the  lessee  thereof  upon  lives,  under  a 
church  lease,  granted  the  lease  in  question,  with  cove- 
nants, binding  his  real  and  personal  representatives  to 
procure  renewals  to  make  the  complete  term  sold.  It 
appeared,  however,  that  the  covenant  to  renew  was 
limited,  and  not  binding  to  the  extent  mentioned,  the 
estate  being  in  settlement,  and  the  covenants  not 
general.  The  inircliaser  filed  a  bill  for  a  specific  per^. 
formance,  with  an  allowance.  In  effect  the  difference 
was  between  a  covenant  by  the  lessor  binding  all  his 
assets  real  and  personal,  and  a  covenant  which  only 
bound  that  property  which  the  lessor  might  permit  to 
go  from  him  to  his  son,  who  would  be  entitled  to  the 
property  under  the  settlement.  Lord  Eldon  felt  great 
doubt  whether  that  could  be  made  the  subject  of  a 
valuation.  The  purchaser,  however,  only  desired  an 
indemnity  upon  a  real  estate ;  or  by  part  of  the  pur- 
chase-money to  be  kept  in  Court,  the  sellers  receiving 
the  dividends.  The  Lord  Chancellor  decreed  a  specific 
performance,  and  directed  an  inquiry  what  was  the 
difference  between  the  value  of  the  interest  actually 
sold,  and  that  represented,  and  such  difference  to 
be  deducted  from  the  purchase-money;  and  if  the 
Master  should  find  that  he  was  unable  to  ascertain 
such  difference  in  value,  or  if  the  purchaser  should 
choose  to  take  the  title  with  a  sufficient  indemnity,  he 
might,  and  the  decree  was  affirmed  upon  a  rehearing. 
He  said,  that  if  it  could  be  the  subject  of  immediate 
compensation  it  ought ;  if  not,  the  purchaser  would  be 
entitled  to  all  that  he  could  have,  certainly,  with  a 
deduction  in  respect  of  what  he  could  not  have, 
throwing  back  the  benefit  of  the  covenants  to  the 
vendor ;  or  he  might  have  the  benefit  of  the  covenants, 
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and  an  indemnity  against  those  who  could  claim  under 
the  settlement  against  his  engagement. 

36.  But  Lord  Eldon,  himself,  in  another  case,  laid  it 
down  generally,  that  the  Court  can  neither  compel  a 
purchaser  to  take  an  indemnity  nor  a  vendor  to  give 
it  (A)  ;  and  it  seems  to  be  difficult  to  maintain  that  an 
indemnity  ought  to  have  been  enforced  in  either  of  the 
cases  above  quoted. 

37.  And  where,  by  an  agreement,  the  title  was  to  be 
made  out  to  the  satisfaction  of  a  person  named,  upon  a 
general  reference  to  arbitration  which  was  to  settle  all 
questions  between  the  parties,  and  the  arbitrator 
awarded  the  seller  to  convey  to  the  purchaser  the  title 
contained  in  the  abstracts,  and  the  seller  to  execute  a 
bond  of  indemnity  to  the  purchaser,  to  secure  him 
against  eviction  by  reason  of  any  defect  in  the  title, 
the  award  was  set  aside  as  not  being  final,  and  being 
an  excess  of  authority  (/). 

38.  It  has  been  determined  by  Lord  Redesdale,  that 
where  at  the  time  of  the  contract,  the  purchaser  is  fully 
aware  that  the  vendor  cannot  execute  the  agreement, 
and,  consequently,  cannot  enforce  the  performance  of 
it ;  there  the  agreement  must  be  presumed  to  have  been 
executed  under  a  mistake,  and  the  purchaser  cannot 
insist  upon  a  performance  as  to  the  interest  to  which 
the  vendor  may  be  actually  entitled  (;>?). 

39.  And  in  a  case  where  a  tenant  for  life,  with  a 
power  of  leasing  for  twenty-one  years  at  a  rack-rent, 
agreed  to  execute  a  lease  for  twenty-one  years,  and  a 
further  lease  for  twenty-one  years  at  any  time  during 
his  Ufe,  consequently  to  execute  a  lease  for  twenty-one 

(A)  Balmanno  v.  Lumley,  1  Vcs.  Per.  382. 

&  Beam.  225;  Paton  v.  Brebuer,  (/«)  Lawrcnsont. Butler,  1  Sclio. 

1  Blij,'h,  66  ;  ivfra,  ch.  10.  &  Lef.  13  ;  see  Mortlock  v.  Buller, 

(Z)  Ross  V.  Boards,  3  Nov.  &  19  Ves.  jun.292. 


496  CONTRACT    UNDER    A    MISTAKE. 

years,  whatever  might  be  the  increased  value  of  the 
property  at  the  time  the  lease  should  be  granted  ;  Lord 
Redesdale  considered  it  a  contract  to  act  in  fraud  of  the 
power,  and  that  the  lessee  was  not  entitled  to  a  specific 
performance.  To  obviate  this  objection,  the  lessee 
offered  to  take  a  renewed  lease  for  twenty-one  years,  if 
the  lessor  should  so  long  Uve ;  but  Lord  Redesdale 
thought  that  this  was  one  of  those  cases  where  the 
plaintiff  had  no  right  thus  to  qualify  the  contract  he 
insisted  upon :  there  was  nothing  in  the  case  to  show 
that  satisfaction  in  the  form  of  damages  was  not  an 
adequate  remedy  for  him.  If  he  had  been  put  into  a 
situation  from  which  he  could  not  extricate  himself,  the 
defendant  might  be  called  on  to  make  the  best  title  in 
his  power,  but  nothing  could  be  more  mischievous  than 
to  permit  a  person  who  knows  that  another  has  only 
a  limited  power,  to  enter  into  a  contract  with  that 
other  person,  which,  if  executed,  would  be  a  fi-aud 
on  the  power,  and  when  that  was  objected  to,  to 
say,  "I  will  take  the  best  you  can  give  me."  A 
court  of  equity  ought  to  say,  to  persons  coming  be- 
fore it  in  such  a  way,  "  make  the  best  of  your  case 
with  a  jury  (w)." 

40.  It  should  be  observed  that  there  was  another 
point  in  the  above  cause,  and  the  decree  was  pro- 
nounced after  considerable  doubts.  It  seems  difficult 
to  reconcile  the  opinion  expressed  by  Lord  Redesdale 
with  the  current  of  authorities.  -It  was  not  a  necessary 
consequence  of  the  contract  that  the  lease  agreed  to  be 
granted  would  be  a  fraud  on  the  power,  and  the  pur- 
chaser was  willing  to  take  the  interest  which  the  seller 
was  enabled  to  grant  without  risk  to  himself  or  injury 
to  the  remainder-men. 

41.  Where  an  estate  is  in  strict  settlement,  a  tenant 

(n)  Harnet  v.  Yielding-,  2  Scho.  &  Lef.  549 ;  vide  infra,  ch.  8. 
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for  life,  with,  for  example,  an  ultimate  remainder  in  fee, 
selling,  as  the  owner  of  the  fee,  to  a  person  ignorant  of 
the  state  of  the  title,  of  course  could  not  compel  the 
purchaser  to  take  his  partial  interest  with  a  compen- 
sation. 

42.  And  we  have  seen  that  if  such  a  person  contract 
to  sell,  not  as  owner,  but  merely  as  agent  for  the  trustees, 
and  the  contract  could  not  have  been  enforced  against 
the  trustees,  it  cannot  be  carried  into  execution  against 
the  tenant  for  life,  although  by  the  happening  of  events 
he  himself  has  become  entitled  to  the  fee  in  posses- 
sion (o). 

43.  But  the  rule  laid  down  by  Lord  Eldon,  which  has 
already  been  referred  to,  was  intended  to,  express  his 
opinion,  that  where  in  such  a  case  the  tenant  for  life 
was  the  party  really  contracting,  he  was  bound,  at  the 
election  of  the  purchaser,  to  convey  to  him  all  the  inte- 
rest he  had  in  the  estate  at  a  proportionate  price. 

44.  This,  however,  was  ruled  otherwise  in  a  late  case 
at  the  Rolls  (p),  where  the  tenant  for  life,  under  a  set- 
tlement, with  full  knowledge  of  the  nature  of  his  title, 
entered  into  a  contract  for  sale  of  the  estate  as  owner 
by  letters  to  a  purchaser  who  was  ignorant  of  the  title, 
and  then  desired  to  withdraw  from  the  contract,  and 
the  trustees,  in  whom  a  power  of  sale  was  vested, 
refused  to  adopt  the  contract ;  the  purchaser  required 
the  seller  to  convey  to  him  his  estate  for  life,  which  was 
without  impeachment  of  waste,  and  his  reversion  in  fee 
after  an  estate  tail  in  his  son,  but  this  was  refused. 
The  Court  observed,  that  without  derogation  in  any 
respect  from  the  jurisdiction,  it  was  apparent  that  the 
Court  would  not  in  every  case  compel  a  vendor  to 
convey  such  estate  as  he  could.     And  upon  the  general 

(o)  Mortlock  V.  Buller,  10  Vos.  (p)  Thomas  v.  Dering-,   1  Kee. 

jun.  292 ;  vide  supra,  p.  345,  pi. 48.      729. 
VOL.  I.  K  K 
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principle  that  the  Court  will  not  execute  a  contract,  the 
performance  of  which  is  unreasonable,  or  would  be  pre- 
judicial to  persons  interested  in  the  property,  but  not 
parties  to  the  contract,  the  Court,  before  directing  the 
partial  execution  of  the  contract,  by  ordering  the  limited 
interest  of  the  vendor  to  be  conveyed,  ought  to  consider 
how  that  proceeding  might  affect  the  interests  of  those 
who  were  entitled  to  the  estate,  subject  to  the  hmited 
interest  of  the  vendor.  The  vendor  had  a  life  estate 
without  im])eachment  of  waste,  with  remainder  to  his 
sons  in  tail  male,  and  having  regard  to  the  settlement, 
and  the  protection  intended  to  be  afforded  to  the  objects 
of  it  (I), — conceiving  that  the  consequence  of  a  partial 
execution  of  this  contract  might  be  prejudicial  to  those 
objects,  seeing  the  difficulty  of  ascertaining,  upon  satis- 
factory grounds,  the  just  amount  of  abatement  from  the 
purchase-money, ^ — (for  it  was  more  easy  to  compute  a 
just  compensation  where  it  is  to  be  given  for  the  defect 
in  the  quantity  or  the  quality  of  the  land  sold,  than 
where  it  is  to  be  given  for  the  deficiency  of  the  vendor's 
interest) — and  considering  also  that  nothing  had  been 
done  upon  the  contract,  so  that  the  purchaser,  though 
suffering  the  disappointment  of  not  making  himself  the 
owner  of  an  estate  he  desired  to  possess,  had  sustained 
no  damage  for  which  compensation  might  not  be  given 
by  a  jury,  it  appeared  to  the  Court  that  a  conveyance 
of  the  vendor's  life  estate  and  ultimate  reversion  to  the 
purchaser  ought  not  to  be  decreed. 

45.  There  is  no  doubt  great  difficulty  in  these  cases ; 
but  in  the  case  just  referred  to,  no  circumstance  existed 
on  the  part  of  the  purchaser  upon  which  relief  could 
be  refused  to  him  against  the  seller.  It  was  not  denied 
that  the  seller  was  bound  by  the  contract,  and  he  took 

(I)  See  the  substitution  for  recoveries  act,  jjost,  eh.  1 1,  s.  4. 


AS    OWNER    OF    FEE.  499 

advantage  of  the  state  of  the  title  to  avoid  the  specific 
performance  of  a  contract  wliich  he  had  entered  into 
with  full  knowledge  that  he  could  not  bind  the  whole 
fee,  although  the  purchaser  was  not  aware  of  the  cir- 
cumstance, and  the  seller  even  concealed  for  a  time  the 
objection  made  by  the  trustee  to  adopt  the  sale.  Nor 
if  the  seller,  according  to  the  general  rule,  was  bound 
to  convey  what  interests  he  could  at  a  proportionate 
price,  cUd  the  difficulty  of  valuing  those  interests  afford 
any  solid  objection  to  the  relief.  The  estate  for  life  was 
without  impeachment  of  waste,  and  the  purchaser,  no 
doubt,  might  sell  the  timber,  but  the  Court  ought  not, 
it  is  conceived,  in  such  a  case  to  look  at  the  interests 
of  the  tenant  in  tail,  nor  indeed  could  it  protect  them ; 
for  the  tenant  for  life  might  fell  the  timber,  or  sell  his 
hfe  estate,  with  the  right  to  cut  it  the  next  hour,  and 
equity  could  not  refuse  to  perform  such  a  contract, 
however  injurious  it  might  prove  to  the  tenant  in  tail. 
Indeed,  in  this  case  the  timber  was  not  of  large  value, 
and  the  tenant  for  life,  pending  the  suit,  employed  work- 
men to  cut  it,  although  of  course  he  was  stopj)ed  by 
injunction  upon  the  purchaser's  application.  If  a  tenant 
for  life  bond  fide  apprehending  that  the  trustees  of  the 
settlement  will  adopt  his  contract,  sell,  meaning  only  to 
concur  in  a  sale  of  the  fee,  that  might  be  a  good  defence 
in  equity  against  a  i)artial  execution  of  the  contract  by 
the  tenant  for  life  alone.  But  such  sales,  where  the  set- 
tlement is  concealed,  deserve  no  favour,  for  there  is  no 
mutuality  ;  the  trustees,  by  their  election,  may  force  the 
purchaser  to  complete,  although  he  cannot  compel  them 
to  join,  and  they  are  too  frequently  mere  instruments 
in  the  hands  of  the  tenant  for  life,  who  i)rocures  them 
to  concur  in  the  sale  or  reject  it,  just  as  best  suits  liLs 
own  views. 

46.  If  in  a  case  of  this  nature,  the  purchaser,  on  the 
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faith  of  the  agreement,  put  himself  in  a  situation  from 
which  he  cannot  extricate  himself,  and  is  therefore 
willing  to  forego  a  part  of  his  agreement,  that  is  a  cir- 
cumstance to  induce  a  court  of  equity  to  give  relief. 
Thus,  in  a  case  before  Lord  Thurlow,  the  incumbent  of 
a  living  had,  with  full  knowledge  of  the  title,  contracted 
with  the  tenant  in  tail,  in  remainder  after  a  life  estate, 
for  the  purchase  of  the  advowson,  and  on  the  faith  of 
that  agreement  had  built  a  much  better  house  than  he 
would  otherwise  have  done ;  the  tenant  for  life  would 
not  join  in  suffering  a  recovery,  and  consequently  a 
good  title  could  not  be  made.  Lord  Thurlow  held,  that 
as  the  purchaser  had,  upon  the  faith  of  the  contract, 
built  a  good  house  on  the  glebe,  he  ought  to  have  the 
utmost  the  vendor  could  give  him ;  and  therefore 
directed  the  vendor  to  convey  a  base  fee,  by  levying  a 
fine  with  a  covenant  to  suifer  a  recovery  whenever  he 
should  be  enabled  to  do  so  by  the  death  of  the  tenant 
for  life  (q). 

47.  But  if  there  have  been  misrepresentation  on  the 
part  of  the  purchaser,  he  cannot  insist  upon  having  the 
estate,  although  he  is  willing  to  take  subject  to  the 
outstanding  interests.  This  is  the  case  of  Clermont  v. 
Tasburgh  (r).  Upon  a  treaty  for  an  exchange,  Cler- 
mont informed  Tasburgh  that  the  tenants  of  the  latter 
were  agreeable  to  the  exchange,  and  thereupon  the 
agreement  was  made,  which  stipulated  for  possession  on 
both  sides.  It  appeared  upon  a  bill  filed  by  Clermont 
that  the  tenants  had  not  consented.  The  bill  sought 
that  Tasburgh  should  buy  out  his  tenants,  or  that  the 
value  should  be  proportionably  reduced.  The  opinion 
of  the  Court  being  against  the  plaintiff,  he  offered  to 
waive  the  part  of  the  contract  which  stipulated  for  pos- 

(q)  Lord    Bolingbroke's    case,  (?)  1  Jac.  &  Walk.  112. 

cited  1  Sclio.  &  Lef.  1 9,  n,  (a). 
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session,  and  not  to  require  the  tenants  to  be  bought 
out.  But  this  was  denied  to  him,  because,  as  the  con- 
tract was  obtained  by  misrepresentation,  it  was  void 
both  at  law  and  in  equity.  When  an  agi'eement  is 
obtained  by  fraud,  the  effect  is  not  to  cut  it  down  or 
modify  it  only,  but  it  vitiates  it  in  toto,  and  the 
party  who  has  been  drawn  in  is  totally  absolved  from 
obligation. 

48.  If  the  vendor  has  granted  a  lease  of  the  estate, 
J  "which  is  void  by  force  of  a  statute,  the  Court  will  not 
u  on  the  request  of  the  purchaser  consider  the  lease  as 
•'valid,  and  allow  him  a  compensation  in  respect  of  it  (a). 

49.  There  are  some  rights  which,  although  in  them- 
selves of  small  value,  are  incapable  of  compensation,  and 
therefore,  if  undisclosed,  vitiate  the  contract :  for  ex- 
ample, a  right  of  sporting  reserved  over  the  estate,  for 
it  would  not  be  possible  to  estimate  what  difference  in 
value  such  a  reservation  made  (t),  and  such  a  right 
would  break  in  too  much  upon  the  enjoyment  and 
ownership  of  a  purchaser,  to  enable  equity  with  pro- 
priety to  compel  him  to  take  the  estate  with  a  com- 
pensation. 

50.  But  a  purchaser  in  this,  as  in  every  other  case, 
may  by  his  conduct,  after  having  notice  of  a  charge 
like  this,  which  is  a  permanent  one,  waive  his  right 
to  object  to  it,  and  even  leave  himself  no  right  to  a 
compensation  (n). 

51.  It  is  a  fatal  objection  at  law,  that  an  enclosed 
estate  is  sul^ject  to  a  right  of  common  every  third  year, 
which  was  not  noticed  in  the  contract  (r) ;  and  equity, 

(s)  Morris    v.  Preston,   7   Ves.  (w)  S.  C.  see  post. 

jun.  547.  (.r)  Gibson  r.  Spurrier,  Peake's 

{t)  Burncll  v.  Brown,  1  Jac.  &  Add.  Cas.  49 ;  as  to  footways,  see 
Walk.  168.  7^os<. 
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it  is  apprehended,  would  not  hold  it  to  be  a  subject  for 
compensation  against  a  purchaser,  although  he  might 
be  allowed  to  take  the  estate  with  a  compensation. 

52.  But  where  an  estate  was  sold  with  a  represen- 
tation in  general  tei'ms  that  the  purchaser  would  have 
an  unlimited  right  of  common,  whereas  it  appeared  that 
the  right  of  common  was  limited  to  sheep  only,  that 
was  held  to  be  a  subject  for  compensation  {y). 

53.  But  a  seller  cannot  represent  the  estate  as  his 
freehold,  and  then  require  the  purchaser  to  take  what 
in  effect  are  nothing  but  sheep-walks  {z). 

54.  A  right  to  dig  for  mines  not  disclosed  would  be  a 
ground  to  set  aside  the  contract  at  the  instance  of  the 
purchaser  {a).  But  where  the  purchaser  does  not 
object  to  the  title  on  this  ground,  but  insists  upon  a 
specific  performance  with  a  compensation,  it  will  be 
decreed  {h). 

55.  If  the  estate  be  liable  to  repair  the  chancel  of  a  J 
church,  the  purchaser,  if  he  bought  without  notice  of  ' 
that  liability,  would  not,  it  seems,  be  compelled  to  per- 
form the  contract  with  a  compensation  (c). 

56.  And  where  a  house  was  sold  by  auction  and  no 
notice  was  taken  of  a  fee  farm  rent  of  5  s.  4  d.  charged 
upon  that  and  upon  other  property  of  very  great  value, 
the  purchaser  brought  an  action  for  breach  of  contract, 
and  Sir  Vicary  Gibbs  for  the  vendor,  the  defendant, 
declined  arguing  the  point  {d). 

(y)  Howland  v.  Norris,  1  Cox,  Swanst.  223,  cited.     This  is  evi- 

59.  dently   Horniblow   v.  Shirley,    13 

{z)  Vancouver  u.  Bliss,  11  Ves.  Ves.  jiin.  81;    see   oh.   10,  s.  2,. 

jun.  458.  post. 

(a)  Infra.  {(C)   Turner   v.   Beaurain,    Sitt. 

(J)  Seaman  v.  Vaudry,  16  Ves.  Guildh.    cor.   Lord  Ellenborough, 

jun.  390.  C.J.  2dJune  1806;  and  see  Barne- 

(c)  See  Forteblovv  v.  Shirley,  2  wall  r.  Harris,  1  Taunt.  430. 
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57-  But  in  equity  it  has  been  held,  that  quit- rents 
are  subjects  of  compensation,  probably  because  they  are 
regarded  as  incidents  of  tenure  (e). 

58.  As  Sir  John  Leach  observed,  in  Esdaile  v.  Stephen- 
son, rentcharges  are  not  incidents  of  tenure,  but  are 
created  by  the  voluntary  act  of  the  vendor  or  those 
under  whom  he  claims  ;  and  he  added,  that  it  would  be 
a  good  rule,  that  a  purchaser  should  not  be  bound  to 
complete  his  purchase  unless  they  were  noticed  in  the 
agreement  or  conditions  of  sale,  but  he  feared  that  the 
habit  of  the  Court  had  been,  not  to  proceed  upon  the 
distinction  between  quit-rents  and  rentcharges,  but  to 
compel  the  purchaser  to  complete  where  the  rent  charge 
is  small. 

59.  In  Lord  Thurlow's  time,  the  rule  was  larger  than 
it  is  now.  He  laid  it  down  as  settled,  that  wherever  it 
is  possible  to  compensate  the  purchaser  for  any  article 
which  diminishes  the  value  of  the  subject  matter,  he 
must  be  satisfied  with  such  compensation,  or  to  speak 
in  the  usual  terms,  wherever  the  matter  lies  in  com- 
pensation; but  he  could  not  lay  down  this  rule  as  uni- 
versal, for  a  case  might  be  so  circumstanced,  that  the 
party  might  have  purchased  purely  for  the  sake  of  the 
very  particular  wanting. 

60.  Acting  upon  this  rule,  where  an  estate  had  been 
sold  as  tithe  free,  which  turned  out  to  be,  with  other  lands, 
subject  to  14  /.  per  annum  in  lieu  of  tithes.  Lord  Thurlow 
held  the  charge  to  be  a  subject  for  compensation  ( /"). 

61.  This  was  going  a  great  way,  and  it  has  been 
justly  observed,  that  no  case  is  to  be  found  where  this 

(e)   Esdaile    v.    Stephenson,     1  {/)  Howland  r.  Nonis,  1  Cox, 

Sim.  &  Stu.  122  ;  Bowles  r.  Wal-      59. 
ler,  1  Hayes,  441. 
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doctrine    of    compensation    has  been    applied   beyond 
rentcharges  of  small  amount  {g). 

62.  And  as  a  general  rule — if  it  admit  of  any  excep- 
tions, it  must  be  in  a  rare  case  —the  Court  will  not,  as 
we  have  seen,  compel  the  purchaser  to  take  an  indem- 
nity, nor  the  vendor  to  give  it  {h).  But  this  subject 
will  be  resumed  when  we  come  to  the  consideration  of 
the  title  to  which  a  purchaser  is  entitled. 

63.  Where  the  benefit  of  quit-rents  is  sold,  a  mistake 
in  their  amount  will  not  be  material.  In  Cuthbert  v. 
Baker  (?'),  the  quit-rents  of  a  manor  were  stated  in  the 
particulars  of  sale,  to  be  2  /.  a  year,  and  they  amounted 
to  only  30  s.  a  year ;  but  a  specific  performance  was 
decreed,  and  it  was  referred  to  the  Master  to  ascertain 
what  compensation  should  be  allowed  for  the  defi- 
ciency :  and  a  mistake  in  the  amount  of  quit-rents 
charged  on  the  estate  sold  would  be  equally  a  subject 
of  compensation. 

{g)  Prendergast  v.  Eyre,  2  Hog.  {h)  See    1    Ves.    &   Bea.    225, 

94;   Portman  v.  Mill,  1  lluss.  &      j)Ost,  ch.  10,  s.  2. 
Myl.  696,  (i)  Keg.  Lib.  A.  1790,  fol.  442. 
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1 ,  Mistake  as  to  xvhat  is  sold. 

3.  Want  of  title  to  j^art  fatal  at 

law. 

4.  Separate  xahiations. 

5.  Enforced    partially    against 

j)urchaser  luherepart  small. 

6.  Sale  of  house  and  wharf. 


7.  Opinions  vpon  it. 

8.  Not    bitiding    on    purchaser 

where  portion  large. 

9.  Fee-farm  rent. 

1 1 .  Purchaser  s  right  against  sel" 
Icr  cohere  no  title  to  large 
part. 


WHERE    SELLER    HAS 

13.  Wheatley  v.  Slade. 

14.  Observations  vpon  it, 

15.  Mutual  contracts. 

16.  Lease  containing  more  than 

is  held  iinder  it. 

17.  Sale  in  lots  good  as  to  those 

with  title. 

20.    Unless  complicated  with   the 
rest. 

22.  Rule  acted  upon  at  law. 

25,  31.  Lord  Kenyan  s  doctrine. 

27,  29,  30.  Lord  Eldons. 
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28,  29.  Lord  Brougham's. 
31.   The  present  rule. 

34.  Where  the  seller  has  not  all 

the  tithes  he  sells. 

35.  Where  the  estate  is  not  tithe 

free. 

40.  Commutation    of    tithes    by 

statute. 

41.  Land-tax     and    tithe -rent- 

charge. 

42.  Purchaser's  right  bound  by 

his  conduct. 


1 .  If  a  purchaser  of  an  estate  thinks  he  has  pur- 
chased bona  fide  a  part  which  the  vendor  thinks  he 
has  not  sold,  that  is  a  ground  to  set  aside  the  contract, 
that  neither  party  may  be  damaged ;  because  it  is  im- 
possible to  say,  one  shall  be  forced  to  give  that  price 
for  part  only  which  he  intended  to  give  for  the  whole  ; 
or  that  the  other  shall  be  obliged  to  sell  the  whole  for 
what  he  intended  to  be  tbe  price  of  part  only(rt). 
Upon  the  other  hand,  if  both  understood  the  whole  was 
to  be  conveyed,  it  must  be  conveyed.  But  again,  if 
neither  understood  so,  if  the  buyer  did  not  imagine  he 
was  buying  any  more  than  the  seller  imagined  he  was 
selling  the  part  in  question,  then  a  pretence  to  have  the 
whole  conveyed  is  as  contrary  to  good  faith  on  his  side 
as  a  refusal  to  sell  would  be  in  the  other  case  (b). 

2.  A  defect  of  the  nature  we  are  now  about  to  con- 
sider, arises,  either  where  the  seller  has  not  a  good 
title  to  a  portion  of  the  estate  which  he  has  sold,  or 
having  a  good  title  to  the  estate,  it  does  not  contain  the 
quantity  represented  in  the  contract. 


(a)  See   13  Ves.  jun.  427;  and  (b)  Per  Lord  Thurlow  ;  see   1 

see  Hig-ginson  v.  Clowes,  15  Vos.  Ves.  jun.  211;  and  .sou  6  Vcs.  jun. 

jun.  516,  stated,  as  to  this  point,  339. 
supra,  p.  61. 
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3.  As  to  the  first  line  of  cases:  where  an  estate  is  sold 
in  one  lot,  either  by  private  contract,  or  public  sale,  and 
the  vendor  has  not  a  title  to  the  whole  estate,  he  cannot 
enforce  the  contract  at  law.  At  law,  indeed,  neither  a 
vendor  can,  on  an  entire  contract,  recover  part  of  the 
purchase-money,  where  he  cannot  make  a  title  to  the 
whole  estate  sold ;  nor  would  a  purchaser  be  suffered 
in  a  court  of  law  to  say,  that  he  would  retain  all  of 
which  the  title  was  good,  and  vacate  the  contract  as  to 
the  rest :  such  questions  being  subjects  only  for  a  court 
of  equity  (c). 

4.  In  a  case  at  law  (d),  where  an  estate  consisting  of 
a  house  and  land  was  sold  by  private  contract  for 
1000  /.,  but  there  had  been  two  distinct  valuations,  one 
of  the  house  at  300  /.,  and  the  other  of  the  land  at 
700  /.;,  at  which  several  prices  the  different  properties, 
by  a  memorandum  in  writing  signed  by  the  sellers,  had 
been  agreed  to  be  sold,  previously  to  the  more  regular 
contract  for  the  whole  at  one  sum,  the  purchaser  was 
evicted  from  the  house  for  want  of  title  in  the  sellers, 
before  the  conveyance  was  completed,  and  as  he  had 
built  upon  the  land,  he  retained  that,  but  brought  an 
action  for  money  had  and  received,  to  recover  the 
money  which  he  had  paid  for  the  land,  in  which  he 
succeeded.  Lord  Alvanley,  in  delivering  the  judgment 
of  the  Court,  observed,  that  his  difficulty  had  been,  how 
far  the  agreement  was  to  be  considered  as  one  contract 
for  the  purchase  of  both  sets  of  premises,  and  how  far 
the  party  could  recover  so  much  as  had  been  paid  by 
way  of  consideration,  for  the  part  of  which  the  title  had 
failed,  and  retain  the  other  part  of  the  bargain.  If  the 
question  were  how  far  the  particular  part,  of  which  the 
title  had  failed,  formed  an  essential   ingredient  of  the 

(c)  Johnson  v.  Johnson,  3  Bos.  (d)  Johnson   v.    Johnson,    ubi 

&  Pull.  162.  ^ap. 
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bargain,  the  grossest  injustice  would  ensue  if  a  party 
were  suffered  in  a  court  of  law  to  say,  that  he  would 
retain  all  of  which  the  title  was  good,  and  recover  a 
proportionable  part  of  the  purchase-money  for  the  rest- 
Possibly  the  part  which  he  retained  might  not  have 
been  sold,  unless  the  other  part  had  been  taken  at  the 
same  time,  and  ought  not  to  be  valued  in  proportion  to 
its  extent,  but  according  to  the  various  circumstances 
connected  with  it.  But  a  court  of  equity  may  inquire 
into  all  the  circumstances,  and  may  ascertain  how  far 
one  part  of  the  bargain  formed  a  material  ground  for 
the  rest,  and  may  award  a  compensation  according  to 
the  real  state  of  the  transaction.  The  Court,  however, 
held  that  there  were  two  distinct  contracts  for  the  house 
and  land,  and  observed  that  it  had  not  been  suggested 
that  they  were  necessary  to  the  occupation  of  each 
other,  and  so  the  purchaser  was  allowed  to  recover. 

5.  But  if  the  part  to  which  the  seller  has  a  title  was 
the  purchaser's  principal  object,  or  equally  his  object 
with  the  part  to  which  a  title  cannot  be  made,  and  is 
itself  an  independent  subject,  and  not  likely  to  be 
injured  by  the  other  part,  equity  will  compel  the  pur- 
chaser to  take  it  at  a  proportionate  price ;  and  in  these 
cases  it  will  be  referred  to  the  Master,  to  inquire, 
"  whether  the  part  to  which  a  title  cannot  be  made,  is 
material  to  the  possession  and  enjoyment  of  the  rest  of 
the  estate  (t^)."  The  question  generally  arises  where 
the  part  to  which  a  title  cannot  be  made  is  compara- 
tively small,  for  if  it  be  a  considerable  portion,  that 
upon  the  face  of  it  would  be  deemed  material,  for  when 
a  man  buys  a  large  estate,  he  must  be  supposed  to  want 
what  he  buys ;  on  the  other  hand,  it  matters  not  how 

(e)  M'Qucen  v.  Farquhar,  11  1  Madd.  153;  Bowyer  r.  Bridit. 
Ves.  jun.  4r)7  ;  Rcr.  Lil,.  R.  1S04.  1  3  Price,  698  ;  see  Prenderga-st  i. 
fol.  109.');    Kiiatchbull  V.  (Mutber,       Eyre, '2  Hog-an,  81. 
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trifling  the  subject  is  if  it  is  necessary  to  the  enjoy- 
ment of  the  rest,  or  was  the  purchaser's  object  in  his 
purchase. 

6.  This  equity  was  at  one  period  exercised  against 
purchasers  to  an  extent  which  is  not  now  followed,  but 
the  stream  of  authority  sets  the  other  way  (/").  In  a 
case  {g)  before  Sir  Thomas  Sewell,  a  man  who  had 
contracted  for  the  purchase  of  a  house  and  wharf,  was 
compelled  to  take  the  house,  although  he  could  not 
obtain  the  wharf,  and  the  wharf  appeared  to  be  the 
whole  object  of  his  making  the  purchase;  indeed,  it  is 
stated  that  his  object  was  to  carry  on  his  business  at 
the  wharf. 

7.  Lord  Thurlow  said,  that  if  he  had  been  to  have 
judged  of  that  case,  and  if  it  had  appeared  that  the 
purchaser  was  in  a  trade,  in  which  that  wharf  was 
essentially  useful,  and  that  he  made  that  purchase  for 
the  sake  of  his  trade,  he  (Lord  Thurlow)  should  not 
have  thought  that  it  interfered  with  the  general  rule, 
if  he  had  discharged  him  from  his  contract  (A).  But 
this  has  been  carried  much  further.  Lord  Kenyon 
said  it  was  a  determination  contrary  to  all  justice  and 
reason,  and  the  case  has  never  been  quoted  without 
being  disapproved  of  (/) .  It  is  quite  clear,  that  if  such 
a  case  were  now  to  call  for  a  decision,  although  the 
purchaser  did  not  require  the  wharf  for  his  trade,  yet 
if  the  house  and  wharf  were  connected  together  as  one 
property,  the  want  of  title  to  the  wharf,  would  autho- 
rise the  purchaser  to  rescind  the  whole  contract.     It 

(/)  See  13  Price,  702.  jun.  679;    13  Ves.  jun.  78.  228. 

{g)  See  6  Ves.  jun.  678;  7  Ves.  427.     In   Stewart  v.  Alliston,    1 

jun.  270,  cited;  and  see  M'Queen  Mer.   26,    Lord   Eldon   expressed 

V.  Farquhar,  11  Ves.  jun.  467.  himself  much  more  strongly  against 

(Ji)  See  1  Cox,  61,  62.  the  principle  of  these  cases,  than 

[i)  See.  1  Esp.  Ca.  152  ;  6  Yqs.  appears  by  the  report. 


WHERE    SELLER    HAS    NO    TITLE    TO    PART.       509 

would  require  some  special  ground  in  such  a  case  to 
induce  the  Court  to  even  direct  an  inquiry  upon  the 
subject. 

8.  This  subject  was  fully  discussed  in  a  case  before 
the  late  Master  of  the  Rolls  in  Ireland,  already  referred 
to,  where  a  title  could  not  be  made  to  one  of  the  estates 
sold,  containing  700  acres,  which  was  sold  subject  to  a 
fee-farm  rent  of  100/.  per  annum  (A*),  and  the  pur- 
chaser was  released  from  the  whole  of  the  contract.  The 
Court  stated  the  result  of  the  authorities  to  be,  that 
though  this  principle  of  compensation  had  in  some 
instances,  in  relation  to  some  fragments  or  small  parts 
of  an  estate  sold,  or  of  the  rights  appurtenant  or  inci- 
dental to  it,  been  applied  in  invitum  against  a  purchaser, 
that  it  was  a  principle  that  ought  not  to  be  extended  to 
new  classes  of  cases.  There  was  no  case  of  the  sale  of 
two  distinct  estates  for  one  entire  sum,  in  which  the 
Court  had  undertaken,  upon  a  failure  of  title  as  to  one 
estate,  to  decompose  the  sum  and  fix  a  standard  for 
adjusting  the  relative  value  of  the  two  estates,  which 
should  bind  the  purchaser  without  regard  to  his  views 
or  estimate  of  relative  value.  It  appeared  to  be  incon- 
sistent with  the  princii)les  upon  which  the  court  pro- 
fessed to  exercise  jurisdiction  in  specific  performance,  to 
compel  the  purchaser,  not  bound  liy  law,  and  who 
could  not  get  the  thing  for  which  he  contracted,  to  take 
one  of  the  estates  he  purchased,  and  accept  a  compen- 
sation for  the  other  estate.  Where  would  you  stop  ? 
The  result  appeared  to  be,  that  no  cases  were  to  be 
found  where  this  doctrine  of  compensation  had  been 
ai)plied  beyond  small  i)arcels  of  land,  and  that  no  uni- 
versal principle  of  compensation  had  been  laid  down 
which  would  apply  to  sales  of  distinct  townlands  or  de- 

iji)  Pieiidcr^ast  v.  Eyro,  2  Hogan,  81. 
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nominations.  These  appear  to  be  the  true  principles, 
and  they  have  always  been  acted  upon  in  the  English 
courts  of  equity ;  and  in  speaking  of  compensation  gene- 
rally, the  rule  has  always  been  so  understood. 

9.  And  the  rule  would,  no  doubt,  be  the  same,  even 
where  the  estate  to  which  a  title  cannot  be  made,  is  let 
upon  a  fee-farm  grant  at  a  large  rent,  for  although  the 
purchaser  can  only  receive  the  rent,  yet  he  may  have  an 
object  in  holding  such  a  rent  issuing  out  of  an  estate, 
particularly  if  the  estate  be  connected  with  the  other 
property  or  with  his  own.  And  where  one  of  the  sub- 
jects of  sale  is  a  rentcharge,  to  which  a  title  cannot  be 
made,  he  cannot  be  told  that  it  is  to  be  treated  as  a 
mere  annuity  unconnected  with  land  (m). 

10.  There  are  many  cases  where  the  purchaser  might 
elect  to  take  the  portion  of  the  estate  to  which  a  title 
could  be  made,  although  the  vendor  could  not  compel 
him  to  do  so. 

1 1 .  We  have  seen  that  the  purchaser  cannot  be  com- 
pelled to  take  a  compensation  for  a  large  portion  of  the 
estate.  In  regard  to  the  limits  of  the  rule,  that  a  pur- 
chaser may  elect  to  take  the  part  to  which  a  title  can  be 
made  at  a  proportionate  price,  Sir  W.  Grant,  Master  of 
the  Rolls,  in  Western  v.  Russell  (w),  observed,  that  it 
was  said  there,  that  there  was  a  considerable  portion  of 
the  estate  to  which  no  title  could  be  made,  and,  there- 
fore, there  could  be  no  execution  of  the  contract.  That 
defence,  he  said,  simply  so  stated,  was  quite  new  in  the 
mouth  of  the  vendor.  It  was  not  necessary  there  to 
determine  whether,  under  any  circumstances  of  deterio- 

(?w)     S.  C.     Neither  of    these  which  will  be  seen  by  reference  to 

points   was  decided  in  this   case.  p.  82. 

There  appears  to  be  a  mistake  at  (n)  3  Ves.  &  Bea.  187. 

the  close  of  the  judgment,  p.  95, 
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ration  to  the  remaining  property,  the  vendor  could  be 
exempted  from  the  obhgation  of  conveying  that  part  to 
which  a  title  could  be  made ;  but  the  i)roposition  was 
quite  untenable,  that  if  there  is  a  considerable  part  to 
which  no  title  could  be  made,  the  vendor  was  therefore 
exempted  from  the  necessity  of  conveying  any  part. 

12.  The  observations  of  the  Court,  in  Johnson  v. 
Johnson,  already  quoted,  bear  also  upon  this  point  (o), 
and  undoubtedly  there  may  be  cases  where  the  hardship 
of  enforcing  a  partial  execution  of  the  contract  on  the 
vendor,  would  be  so  great,  that  equity  would  not  inter- 
fere. A  seller,  for  example,  could  not,  at  the  election  of 
the  purchaser,  be  deprived  of  his  mansion-house  and 
park,  to  which  he  could  make  a  good  title,  whilst  a  large 
adjoining  estate,  held  and  sold  with  it,  would  be  left  on 
his  hands  with  a  proclaimed  bad  title. 

13.  In  the  case  of  Wlieatley  v.  Slade  (p),  a  lace  manu- 
factory was  sold  for  12,200  /. ;  it  appeared  that  the  sel- 
lers were  entitled  to  nine-sixteenths  only,  and  that  the 
owner  of  the  other  seven-sixteenths  had  a  lien  on  the 
entirety  of  the  property  for  10,000  /.  and  interest.  The 
purchaser  filed  a  bill  for  a  specific  performance  as  to  the 
nine-sixteenths,  at  a  fair  proportion  of  the  price.  The 
Vice-Chancellor  said,  that  in  Hill  r.  Buckley,  it  was 
decided  that  a  purchaser  might  file  a  bill  and  insist  on 
having  the  agreement  performed,  as  far  as  the  vendor 
was  capable  of  performing  it,  and  that  a  deduction 
should  be  made  to  him  in  respect  of  the  deficiency,  but 
that  was  not  allowed  where  a  large  portion  of  the  pro- 
perty could  not  be  convej/ed.  This  sale,  he  observed,  was 
made  under  the  impression  that  they  were  possessed  of 
the  entirety  of  it ;  but  that  it  afterwards  a})i)eared,  that 
they  could  make  a  title  to  nine-sixteenths  only  of  the 

(o)  Sypra,  p.  506.  (p)  4  Sim.  126. 
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property,  and  that  it  was  subject  to  a  debt  of  10,000  /. 
and  interest,  which  would  exhaust  nearly  the  whole  of 
the  purchase-money.  He  therefore  dissolved  an  injunc- 
tion to  prevent  the  sellers  from  selling  to  any  other 
person,  as  the  Court  at  the  hearing  would  not  deal  with 
this  case  as  it  dealt  with  Hill  v.  Buckley. 

14.  This  decision  may,  perhaps,  be  referred  to  the 
nature  of  the  property — although  the  sellers'  object 
appears  to  have  been  to  get  rid  of  one  sale  in  order  to 
join  in  another — otherwise  it  might  be  difficult  to  sup- 
port it,  for  whatever  was  really  the  number  of  the 
shares  to  which  the  sellers  were  entitled,  they  were 
bound  to  that  extent  to  pay  the  charges,  and  it  is  no 
objection  to  the  performance  of  a  contract  that  the 
charges  on  the  estate,  will,  contrary  to  the  sellers'  expec- 
tation, exhaust  the  purchase-money.  If  the  case  be 
reduced  to  the  simple  one,  that  the  sellers  had  only 
nine-sixteenths,  although  they  considered  they  had  the 
entirety,  the  authorities  would  seem  to  show  that  the 
purchaser  had  a  right  to  those  shares  at  a  price  ^jro 
tanto  :  no  hardship  would  have  been  thrown  upon  the 
sellers ;  they  would  not  have  had  the  other  shares  left  on 
their  hands  with  a  bad  title,  for  the  nine-sixteenths. were 
all  the  shares  they  possessed ;  the  owner  of  the  other 
seven-sixteenths  was  a  party  to  the  suit,  and  his  title  was 
undisputed  by  the  sellers  of  the  nine-sixteenths. 

15.  A  case  may  here  be  introduced  of  a  contract  by 
A  to  sell  one  estate  to  B,  and  by  B  to  sell  another  estate 
to  A.  It  has  been  held  as  a  general  proposition,  that 
although  entered  into  by  the  same  instrument,  they  are 
several  contracts,  and  either  A  or  B  may  compel  the 
other  to  convey  his  estate  to  him,  although  he  himself 
cannot  make  a  title  to  the  estate  which  he  contracted  to 
sell.  But  it  was  said,  that  cases  might  undoubtedly  be 
supposed,  in  which  two  transactions  might  be  so  com- 
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plicated  together,  that  when  they  were  made  the  subject 
of  contract  in  one,  or  even  in  two  different  instruments, 
a  purchase  by  one  party  should  not  be  binding  unless 
a  sale  to  the  vendor  should  also  be  completed.  Where 
two  estates  were  conterminous,  or  where  there  was  a 
mixed  case  of  enjoyment  of  the  estates,  as  in  the  case 
of  one  of  the  parties  ha\'ing  an  easement  over  the  pro- 
perty of  the  other,  a  contract  depending  upon  such 
mutuality  as  to  sale  on  one  side  and  purchase  upon  the 
other  might  well  exist  (q). 

16.  And  here  we  may  notice  a  case  where  the  estate 
sold  consisted  of  several  houses,  which  it  was  stated  were 
held  under  lease  from  A,  and  upon  examination  it  ap- 
peared that  the  lease  comprised  a  small  piece  of  ground 
formerly  held  with  one  of  the  houses,  but  divided  from 
it  previously  to  the  lease,  and  let  to  another ;  the  pur- 
chaser was  allowed  to  recover  his  deposit.  For  he 
would  be  liable  under  the  covenants  for  the  whole  as 
demised,  and  although  he  would  have  been  entitled  to 
relief  in  equity  against  the  lessors,  yet  he  was  not  to  be 
satisfied  with  that  in  a  court  of  law  (r). 


17.  Where  an  estate  is  sold  by  auction,  or  before  a 
Master,  in  lots,  and  the  vendor  has  not  a  title  to  all  the 
lots  sold,  equity  will  compel  the  purchaser  to  take  the 
lots  to  which  a  title  can  be  made,  if  they  are  not  com- 
plicated with  the  rest ;  and  will  allow  him  a  compen- 
sation pro  tan  to. 

18.  Thus  in  Poole  v.  Shergold  (.v),  a  man  became  the 
purchaser  of  several  lots  of  an  estate,  to  two  of  which  no 

(q)  Croome  v.  Lediard,  2  Myl.  (s)  2  Bro.  C.  C,    118,    I  Cox, 

&  Kee.  251.  293.  273.     Sec  6  Ves.jun.  676;  2  Myl. 

(r)  Tomkins  r.  White,  3Smitli,      &  Kee.  727. 
435. 

VOL.  I.  L  L 
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title  could  be  made,  but  there  had  been  no  reference  on 
the  question  whether  the  lots  were  so  complicated  with 
each  other  as  to  render  the  lots  to  which  there  was  no 
title  necessary  to  the  enjoyment  of  the  others.  And 
upon  the  Master's  report  Lord  Kenyon  said,  he  must 
take  it  for  granted,  these  two  lots  were  not  so  com- 
plicated with  the  others,  as  to  entitle  the  purchaser  to 
resist  the  whole ;  and  therefore  decreed  a  specific  per- 
formance joro  tanto. 

19.  But  if  a  title  cannot  be  made  to  a  lot  which  is 
complicated  with  the  rest,  the  purchaser  will  not  be  com- 
pelled to  accept  the  lots  to  which  a  title  can  be  made. 

20.  Thus,  in  the  same  case.  Lord  Kenyon  said,  if  a 
purchase  was  made  of  a  mansion-house  in  one  lot,  and 
farms,  &c.,  in  others,  and  no  title  could  be  made  to  the 
lot  containing  the  mansion-house,  it  would  be  a  ground 
to  rescind  the  whole  contract. 

21.  The  same  rule  appears  to  prevail  at  law,  for 
although  where  the  same  man  purchases  several  lots  at 
an  auction,  a  distinct  contract  arises  upon  each  {t) ;  yet 
even  a  court  of  law  is  at  liberty  to  look  at  the  nature  of 
the  property,  and  will  permit  a  purchaser  to  rescind 
the  contract  as  to  all  the  lots  if  a  title  cannot  be  made 

/  to  any  which  are  necessary  to  the  enjoyment  of  the 
rest. 

22.  Thus  in  a  case  at  nisi  prius  (u),  where  the  pro- 
perty was  represented  as  freehold,  but  no  notice  was 
taken  that  a  meadow,  part  of  it,  was  hable  to  a  right  of 
common  every  third  year  :  the  plaintiff  purchased  two 
lots,  one  a  house,  garden,  &c.,  the  other  the  meadow 

{()    Emmerson    v.     Heelis,    2  Dormer,    4    Barn.    &   Adol.    77  ; 

Taunt.    38 ;    James    v.   Shore,    1  Seaton  i\  Booth,  4  Adol.  &  Ell. 

Stark.    Ca.    426;    see    Baldey  v.  528. 

Parker,  2  Barn.  «&  Cress.  37 ;  3  (m)  Gibson  v.  Spurrier,  Peake's 

Dowl.  &  Ryl.  220  ;  Roots  v.  Lord  Add.  Cas.  49. 
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close  adjoining  thereto,  and  which  he  wished  to  occupy 
with  it :  the  question  was,  whether  the  purchaser  could 
rescind  the  contract  as  to  both  lots  in  consequence  of 
the  right  of  common  over  the  meadow,  one  of  the 
lots.  Lord  Kenyon  said,  that  if  these  lots  were  so  near 
each  other  that  the  hope  of  possessing  one  as  an  ap- 
pendage to  the  other  was  the  inducement  to  the  pur- 
chaser to  purchase  both,  he  ought  not  to  be  compelled 
to  take  one  alone.  This,  he  added,  was  not  so  much  a 
question  of  law  as  a  matter  of  convenience ;  it  would  be 
saddling  a  man  with  an  estate  for  which  he  might  have 
no  use. 

23.  And  in  a  late  case  (,v),  where  a  purchase  by  auc- 
tion of  a  lot,  numbered  1 3,  was  held  not  to  be  binding, 
because  a  right  of  way  over  it  had  not  been  sufficiently 
disclosed,  and  the  same  purchaser  had  bought  an  adjoin- 
ing lot.  No.  12,  containing  a  house,  which  was  to  have 
a  right  of  way  over  the  lot  1 3,  he  was  allowed  to  rescind 
the  purchase  as  to  lot  12  also,  upon  the  ground  that 
both  lots  had  been  included  in  one  agreement  after  the 
sale  at  the  aggregate  price — which  is  not  a  very  strong 
ground — and  secondly,  that  he  might  be  reasonably 
understood  to  have  purchased  lot  12,  in  order  that  he 
might  by  unity  of  seisin  extinguish  the  right  of  way 
over  lot  13,  which  before  belonged  to  lot  12,  and 
thereby  render  lot  1 3  more  valuable  as  building  ground, 
an  object  and  purpose  which  was  entirely  defeated  by 
the  existence  of  the  undisclosed  right  of  way. 

24.  Lord  Kenyon  has  been  considered  as  having 
decided,  in  Chambers  v.  Griffiths,  at  nisi  prins,  that  in 
no  case  could  a  contract  be  enforced  even  at  law  as  to 
some  lots  if  a  title  could  not  be  made  to  all  the  lots  sold. 

(x)  Dykes  v.  Blake,  4  Bing.  N.  C.  463. 
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25.  In  that  case  (y)  he  held,  that  the  performance  of 
a  contract  for  the  sale  of  some  houses  ought  not  to  be 
compelled,  as  a  title  could  not  be  made  to  all  the  houses 
bought ;  and  this,  notwithstanding  they  were  sold  in 
separate  lots.  He  said,  when  a  party  purchases  several 
lots  of  this  description  at  an  auction,  it  must  be  taken 
as  an  entire  contract ;  that  is,  that  the  several  lots  are 
purchased  with  a  view  of  making  them  a  joint  concern. 
The  seller  therefore  shall  not,  in  case  of  any  defect  in 
his  title  to  one  part,  be  allowed  to  abandon  that  part  at 
his  pleasure,  and  to  hold  the  purchaser  to  his  bargain 
for  the  residue.  From  such  a  doctrine  much  injustice 
might  result,  as  the  part  to  which  a  seller  could  not 
make  a  title  might  be  so  circumstanced,  that  without  it 
the  other  parts  would  be  of  little,  perhaps  of  no  value ; 
or  it  might  leave  it  in  the  power  of  the  seller,  or  any 
other  person  who  might  come  to  the  possession  of  such 
part,  to  deprive  the  purchaser  of  every  degree  of  enjoy- 
ment or  beneficial  use  of  that  part  which  he  had  pur- 
chased. He  added,  that  a  case  under  draimstances 
precisely  similar  to  the  present,  had  been  decided  before 
him,  when  Master  of  the  Rolls.  That,  on  that  case 
coming  before  him,  he  had  found  that  his  predecessor 
there.  Sir  Thomas  Sewell,  had  ruled  contrary  to  the 
doctrine  he  was  now  delivering  ;  but  that  he  at  the  Rolls 
had  overruled  Sir  Thomas  Sewell's  determination,  with 
the  general  approbation  of  the  bar. 

26.  And  the  Court  of  Exchequer  seemed  to  have  been 
of  the  same  opinion  as  Lord  Kenyon.  For  in  a  case  {z) 
where  a  person  purchased  several  lots  of  an  estate  sold 
under  a  decree  of  the  Court,  and  the  biddings  were 


(?/)  Chambers    v.    Griffiths,     1  (c)  Boyer  w.  Blackwell,  3  Anstr. 

Esp.  Ca.  149.  657. 
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afterwards  opened  as  to  one  lot,  the  Court  were  of 
opinion,  that  he  had  an  option  to  open  the  biddings  as 
to  the  rest  of  the  lots. 

27.  In  a  case  before  Lord  Eldon  (a),  in  which  most 
of  the  authorities  on  this  head  were  cited,  that  of 
Chambers  v.  Griffiths  was  not  noticed,  and  the  report 
of  Gibson  v.  Spurrier  was  not  then  published.  But  Lord 
Eldon  afterwards  mentioned  from  the  Bench,  that  he 
had  met  with  the  case  of  Chambers  v.  Griffiths,  and  he 
desired  it  to  be  understood,  that  he  was  not  of  the  same 
opinion  as  Lord  Kenyon  ;  and  in  a  still  later  case  Lord 
Eldon  expressed  an  opinion  that  Lord  Kenyon's  rule 
would  not  be  followed  unless  it  could  be  shown  that 
there  was  an  understanding  that  the  purchaser  was  not 
to  take  any  of  the  lots  unless  he  could  obtain  them 
all  (b). 

28.  In  a  late  case  before  Lord  Brougham,  L.  C.  (c), 
in  which  he  disagreed  with  Lord  Kenyon's  opinion  in 
Chambers  v.  Griffiths,  he  observed,  that  Lord  Eldon  was 
said  to  have  expressed  a  similar  opinion  in  Drewe  v. 
Hanson,  but  if  so  it  had  escaped  the  reporter.  Lord 
Eldon's  observation  was  mentioned  shortly  after  it  was 
made  in  the  Jirst  edition  of  this  work,  and  it  w  as  stated 
to  have  fallen  from  him  after  he  had  decided  Drewe  v. 
Hanson,  which  accounts  for  its  having  escaped  the 
reporter.  There  is  no  doubt  that  Lord  Eldon  did  make 
the  observation,  and  the  statement  of  it  in  this  work 
must  have  been  under  his  eye  upon  more  than  one 
occasion :  we  have  therefore  his  great  authority  against 
the  doctrine  of  Lord  Kenyon.  It  was  considered  by  the 
Court,  in  the  case  just  referred  to,  that  Chambers  v. 

(«)  Drewe   v.   Hanson,  6  Ves.  (c)  Casamajor  v.  Strode,  2  Myl. 

jun.  675.  &  Kee.  724. 

{b)   16  July  1816.     MS. 
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Griffiths  was  plainly  overruled  by  the  cases  at  law, 
estabhshing  that  a  separate  contract  arises  upon  the  sale 
of  each  lot.  But  that,  although  true  as  a  general  rule, 
does  not,  as  we  have  seen,  in  proper  cases,  prevent  even 
courts  of  law  from  allowing  a  purchaser  to  treat  a  bad 
title  to  one  lot  as  affecting  the  sale  of  all  the  lots  to  the 
same  purchaser,  nor  did  the  Courts  in  any  of  the 
cases  referred  to  express  any  opinion  adverse  to  that 
right. 

29.  It  was  further  observed  by  the  Court,  in  the  case 
above  quoted  {d),  that  if  Lord  Kenyon's  reported 
opinion,  but  which  he  probably  never  held,  carried  the 
rule  so  much  too  far  in  favour  of  the  purchaser,  perhaps 
an  opinion  ascribed  to  Lord  Eldon,  and  mentioned  in 
this  work  (e),  carries  the  rule  almost  as  far  the  other 
way — that  the  purchasers  of  different  lots  are  not  to  be 
connected  together,  unless  there  has  been  an  under- 
standing that  the  buyer  should  not  take  any  if  he  could 
not  have  all.  Clearly  it  was  said  such  an  understanding 
will  suffice  to  blend  the  whole  into  one  contract ;  but  it 
seemed  equally  clear,  that  the  same  comphcation  may 
be  effected  or  rather  evidenced  without  any  such  un- 
derstanding, that  is  without  any  express  agreement  to 
that  effect. 

30.  Now,  Lord  Eldon,  in  the  opinion  which  he  gave, 
did  not  intend  to  touch  the  general  rule,  where  it  is 
shown  that  the  lots  are  comphcated  with  each  other, 
but  merely  said  that  Lord  Kenyon's  rule  would  not  be 
followed,  unless  it  could  be  shown  that  there  was  an 
understanding  to  that  effect ;  or,  in  other  words,  that 
where  it  is  not  shown  that  the  lots  are  complicated  with 
each  other,  a  purchaser  cannot  for  want  of  title  to  one 

{(l)  2  Myl.  &  Kee.  725.  (e)  Supra,  p.  517. 
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lot  rescind  the  sales  as  to  all  the  lots,  unless  it  could  be 
shown  that  there  was  such  an  understanding. 

3 1 .  There  is  no  doubt  that  the  rules  laid  down  in  the 
case  of  Poole  v.  Shergold,  are  the  law  of  the  Court  (/). 
Lord  Kenyon,  in  Gibson  v.  Spurrier,  actually  adopted  in 
a  court  of  law  the  rule  in   equity  upon  this  subject ; 
and  it  is  clear,  although  the  reference  in  Chambers  v, 
Griffiths,  to  the  case  at  the  Rolls,  is  an  inaccurate  one  (c/), 
that   Lord  Kenyon  did  refer  to  Poole  v.  Shergold  as 
having  been  decided  by  him  with  the  general  appro- 
bation of  the  bar.     He  intended  therefore  to  follow,  and 
not  to  overrule  his  own  previous  views  when  sitting  as 
a  judge   in    equity ;    and   his    opinion    was    probably 
grounded  upon  the  nature  and  contiguity  of  the  pro- 
perty ;  for  he  said  that  when  a  party  purchases  several 
lots  of  this  description  at  an  auction,  it  must  be  taken 
that  the    several    lots  are   purchased  with  a  view  of 
making  them  a  joint  concern :  he  seems  therefore  rather 
to  have  been  guided  by  the  circumstances  of  the  case, 
than  to  have  intended  to  lay  down  a  general  rule.     In- 
deed, he  said,   that  his  decision   at  the  Rolls  was  in  a 
case  (Poole  v.  Shergold)  under    circumstances  precisely 
similar  to  that  of  Chambers  v.   Griffiths.     The  seller, 
besides,  sent  an  abstract  of  title  to  one  lot  only,  and  no 
abstract  of  title  to  the  other  lots.     And  of  course  in 
such  a  case,  whatever  may  be  the  rule  where  a  seller 
really  has  a  bad  title,  which  is  produced,  to  some  of  the 
lots,  he  cannot  be  allowed  at  his  pleasure  to  withhold 
any  title  to  some  of  the  lots,  and  enforce  the  contract 
as  to  the  others. 

32.  The  opinion  expressed  by  the  Court  of  Exche- 
quer in  Boyer  r.  Blackwell,  before  quoted  (A),  is  a  very 
just  one  ;  but  it  may  be  referred  to  a  different  ground, 

(/)  See  Lewin  v.  Guest,  1  Russ.  (y)   See  2  Myl.  &  Kee.  725. 

325.  {h)  See  p.  516. 
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for  there  the  seller  was  not  unable  to  make  a  good  title 
to  all  the  lots,  but  he  was  desh'ous  of  withdrawing  some 
of  the  lots  from  the  purchaser,  because  he  had  a  better 
offer  for  them.  It  would  plainly  be  inequitable  to 
allow  such  a  proceeding.  There  appears  therefore  to 
be  no  authority  against  the  settled  rule  in  these  cases, 
either  at  law  or  in  equity. 

33.  We  are  now  to  examine  the  cases  relating  to 
tithe.  Where  they  are  sold  as  a  distinct  existing  pro- 
perty, they  are — regard  being  had  to  the  different  na- 
tures of  the  properties — subject  to  the  rules  already 
quoted,  but  where  they  are  the  tithes  of  the  very  land 
contracted  to  be  purchased,  they  rather  open  to  a  dif- 
ferent consideration. 

34.  In  Drewe  v.  Hanson  (A-),  which  arose  upon  the 
sale  of  an  estate,  together  with  the  valuable  corn  and 
hay  tithes  of  the  ivhole  parish,  it  appeared  that  the 
principal  object  of  the  purchaser  was  the  corn  tithes, 
and  that  half  the  hay  tithe  belonged  to  the  vicar,  and 
the  other  half  was  commuted  for  by  a  payment  of 
2  I.  per  annum,  the  nature  of  which  did  not  appear. 
Upon  the  facts,  as  they  then  appeared.  Lord  Eldon 
would  not  give  judgment,  but  he  seemed  clearly  of 
opinion  that  the  hay  tithe,  if  not  of  great  extent  or  of 
such  a  nature  as  to  prejudice  the  coi'u  tithe,  was  a  subject 
for  compensation  :  but  otherwise  not,  as  the  purchaser 
would  not  get  the  thing  which  was  the  principal  object 
of  his  contract  (/). 

35.  In  a  case  (m)  often  cited,  where  a  man  had  articled 

(k)  6  Ves.jun.  675.  2  Cox,   363;   6  Ves.  jun.    676, 

(l)  See  Vancouver  v.  Bliss,  1 1  cited ;   but  see  Pincke  v.  Curteis, 

Ves,  jun.  458  ;  Stapylton  v.  Scott,  cited  ibid. ;  and  see  Rose  v.  Cal- 

13  Ves.  jun.  425.  land,  5  Ves.jun.  186;  Wallinger 

(//«)  Lord  Stanhope's  case,  6  Ves.  v.  Hilbert,  1  Mer.  104. 
jun.  678,  cited  ;  Lowndes  r.  Lane, 
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for  the  purchase  of  an  estate  tithe-free,  but  which  after- 
wards appeared  to  be  subject  to  tithes,  Lord  Tliurlow, 
it  was  said,  decreed  a  specific  performance,  although 
the  purchaser  proved,  that  his  object  was  to  buy  an 
estate  tithe-free.  This,  however,  to  use  Lord  Eldon's 
words  (w),  is  a  prodigious  strong  measure  in  a  court  of 
equity  to  say,  as  a  discreet  exercise  of  its  jurisdiction, 
that  the  contract  shall  be  performed,  the  defendant 
swearing  and  positively  proving  that  he  would  have  had 
nothing  to  do  with  the  estate  if  not  tithe-free.  But  it 
now  appears  from  the  report  of  the  case,  published  by 
Mr.  Cox,  that  the  estate  was  subject  only  to  a  money- 
payment  of  14  /.  in  lieu  of  tithes  {o)  ;  and  therefore  Lord 
Thurlow  made  no  such  decision.  And  in  the  case  of  Ker  v. 
Clobery  {p),  where  the  estate  was  sold  before  the  Master, 
and  the  particulars  stated,  that  "  the  whole  of  the  above 
lands  are  only  subject  to  a  modus  for  tithe  hay  of  2  /.  per 
annum,"  Lord  Eldon  was  of  opinion,  that  a  purchaser 
of  an  estate  stated  to  be  tithe-free,  or  subject  to  a  modus, 
could  not  be  compelled  to  take  it  with  a  compensation, 
if  the  estate  is  not  tithe-free.  He  said,  that  he  had  so 
decided  in  a  case  from  Yorkshire,  in  which  he  had 
told  the  i)urchaser,  if  he  would  take  the  estate  with 
a  compensation,  he  must  undertake  to  pay  the  tithes 
to  the  vendor  (I).  The  question  therefore  is  now  at 
rest. 

(n)  See  6  Ves.  jun.  679;  and  (o)   Howland  v.  Norris,  1  Cox, 

see  17  Ves.  jun.  280.  59. 

(;;)  26  Mar.  1814.  MS. 

(I)  In  Rinks  v.  Lord  Rokeby,  wliere  the  purchaser  had  a  compensa- 
tion, as  the  fact  was  not  satisfactorily  established,  Lord  Eldon  said 
there  seemed  little  reason  to  doubt  that  the  vendee  [misprinted  vendor] 
would  eventually  obtain  both  a  compensation  for  a  supposed  liability 
of  part  of  the  estate  to  lithe,  and  also  the  advantage  of  the  fact  that  it 
was  not  liable. 
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36.  Where  an  estate  is  sold  tithe-free,  the  question 
whether  tithe-free  is  not  a  question  of  title  but  of  fact : 
if  the  sale  was  of  lands  and  of  tithes,  then  the  matter  of 
tithe  would  be  matter  of  title  (q). 

37.  In  a  late  case,  upon  a  sale  before  a  Master,  where 
the  particular  stated  about  thirty-three  acres  to  be  tithe- 
free,  and  it  was  stipulated  in  the  conditions  of  sale,  that 
errors  of  description  should  not  vitiate  the  sale.  Lord 
Eldon  held,  that  the  principle  laid  down  in  Ker  v.  Clo- 
bery  did  not  apply  (r) ;  but  the  purchaser  must  be  satis- 
fied with  a  compensation. 

38.  And  where  a  mansion-house  and  pleasure-grounds, 
and  seven  acres  of  pasture  were  sold,  without  any  men- 
tion of  tithes,  but  it  being  discovered  that  the  seller's 
conveyance  contained  a  grant  of  the  great  tithes,  which 
fact  being  communicated  to  the  purchaser's  agent,  he 
included  them  in  the  written  contract,  but  no  additional 
price  was  put  upon  them,  nor  was  there  any  treaty 
about  them ;  upon  an  objection  to  the  title  to  the  tithes, 
the  Court  held,  that  the  right  to  the  tithes  could 
not  possibly  be  the  inducement  of  the  purchaser  to 
enter  into  the  contract ;  and  it  was  not  easy  to  see  how 
they  could  be  of  the  value  of  the  smallest  piece  of  coin, 
since,  as  an  appendage  to  the  enjoyment  of  the  man- 
sion-house, there  was  no  probability  that  the  seven  acres 
would  ever  be  productive  of  great  tithes  (I).  The  pur- 
chaser was  not  allowed  to  escape  upon  this  pretence ;  and 

(q)  Smith  v.  Lloyd,  2  Swanst.  222  ;    and  see  Smith  v.  Tolcher, 

224,  n  ;    Wallinger  v.  Hilbert,   1  4  Russ.  302  ;  where  Binks  v.  Lord 

Mer.  104.  Rokeby  is  not  accurately  quoted 

(r)  Binks  v.  Lord   Kokeby,  E.  in  the  judgment. 
T.   1818.  MS.;   S.  C.  2  Swanst. 

(I)  Why  not  ?  If  a  crop  of  hay  had  been  taken  there  would  have 
been  a  great  tithe. 
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it  seems  that  no  compensation  would  have  been  allowed 
him  had  not  the  seller  offered  it  (s). 

39.  Where  the  particular  described  the  estate  as  four 
hundred  and  twelve  acres,  two  hundred  and  twenty- 
seven  of  which  were  tithe-free,  paying  a  very  small 
modus ;  and  it  appeared  that  part  of  the  estate  repre- 
sented to  be  tithe-free  was  subject  to  tithes  which  the 
owner  was  willing  to  sell,  Lord  Eldon  said,  that  the 
allegation  was,  that  two  hundred  and  twenty-seven 
acres  "  are  tithe-free,  papng  a  verj^  small  modus,"  not 
stating  a  positive  exemption  from  tithes ;  and  where  the 
contract  is  to  sell  an  estate  tithe-free,  the  vendor  not 
representing  himself  to  have  title  to  the  tithes,  without 
entering  into  the  question,  whether  the  purchaser  ought 
to  be  compelled  to  take  it  if  not  tithe-free ;  yet,  if  he 
chooses  to  take  it,  he  cannot  compel  the  vendor  to  buy 
the  tithes,  if  there  is  a  positive  title  to  them  in  per- 
nancy ;  all  he  can  have  is  compensation  (t). 

40.  These  points  will  soon  cease  to  be  important: 
for  the  commutation  of  tithes  in  England  and  Wales  for 
rentcharges  is  provided  for  (?/),  and  in  due  time,  with 
few  exceptions  (x),  all  lands  will  be  absolutely  discharged 
from  tithes  (i/) ;  and  corn-rentcharges  will  be  payable 
in  lieu  of  them,  with  powers  of  distress  and  entry  and 
enjoyment  of  the  land  for  securing  them  (z).  And 
owners  of  both  lands  and  tithes  (a),  even  tenants  for 
life  {by,  are  empowered  to  merge  the  tithes  in  the  lands  ; 
and  in  Ireland  tithes  are  abolished,  and  rentcharges 
substituted  for  them  (c). 

(s)  Smith  V.  Tolcher,  4   Russ.      Vict.  c.  69. 

302.  (x)  Sect.  90. 

{t)  Todd  V.  Gee,  17  Ves.  jun.  (y)  Sect.  67. 

273  ;  qu.  how  is  the  compensation  {z)  Sect.  81,  82,  83,  84,  85. 

to  be  estimated  ?    See  Ker  r.  Clo-  (a)  Sect.  71 

bery,  supra.  (/>)  I  &  2  \  ict.  c.  64. 

(«)  6   &   7   Will.  4,   c.  71  ;    1  (c)   1  &  2  Vict.  c.  109. 
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41.  Tithe,  like  land-tax,  has  never  been  deemed  an 
incumbrance,  and  therefore,  if  nothing  is  said  upon  the 
subject,  the  purchaser  must  lake  the  estate  subject  to 
its  liability ;  and  where  the  estate  is  free  from  land- 
tax  or  tithe,  and  the  non-liability  is  not  mentioned,  yet 
the  seller  cannot  require  any  allowance  on  account  of 
the  estate  being  discharged.  Now,  the  rentcharge  will 
probably  not  be  noticed,  unless  it  be  a  low  one ;  but 
although  the  particulars  or  agreement  are  silent  on  the 
subject  of  tithe,  yet  the  purchaser  will  not  have  a  right 
to  object  to  the  rentcharge,  although  a  like  rentcharge 
payable  to  an  individual  might  be  fatal  to  the  contract, 
because  every  estate,  where  nothing  is  said  to  the  con- 
trary, is  presumed  to  be  subject  to  tithes,  and  now 
rentcharges  are  substituted  for  tithes. 

42.  If  a  purchaser,  with  notice  of  a  defect  in  a  title 
to  a  part  of  the  estate  which  is  complicated  with  the 
rest,  or  which  is  the  principal  object  of  his  contract, 
take  possession  of  the  estate,  and  prevent  the  vendor 
from  making  a  title,  he  will  be  compelled  to  perform 
the  contract,  notwithstanding  that  he  insisted  upon  the 
objection  at  the  time  he  entered  (d).  A  deduction  from 
the  price  will,  however,  be  allowed  him,  although  the 
situation  of  the  land  will  not  perhaps  be  taken  into 
consideration. 

43.  To  guard  against  the  rules  established  by  the 
foregoing  decisions,  an  express  declaration  should  be 
inserted  in  all  agreements  for  purchase  of  estates,  that 
if  a  title  cannot  be  made  to  the  whole  estate,  the  pur- 
chaser shall  not  be  bound  to  perform  the  contract  pro 
tanto  ;  and  a  similar  provision  should  be  made  where  an 
estate  is  bought  free  from  tithes,  or  with  any  other  colla- 
teral benefit,  which  the  purchaser  may  wish  to  secure. 

{d)  See  Caloaft  v.  Roebuck,  1  Ves.  jun.  221. 
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SECTION  III. 
OF    DEFECTS    IN    THE    QUANTITY    OF    THE    ESTATE. 


1.   Compensation  for  deficiency. 

3.  Though  not  sold  hy  the  acre. 

4.  Lands  conveyed  hy  estimation. 

5.  Contract  for  sale  by  estima- 

tion. 

6.  By  estimation,  more  or  less. 

8.  Stijmlation    that    excess    or 

deficiency   not   to   be    an- 
swered for. 

9.  Fraudulent  statement. 

10.  Purchaser  s     knowledge     of 

estate. 

11.  About  the  quantity  stated. 

12.  Principle  of  abatement. 

13.  Where  quantity  greatly  ex- 

ceeds that  sold. 


14.  Lands    shoxun  to    purchaser, 

but   excepted    in    convey- 
ance. 

15.  Sale  hy  particular,  and  part 

omitted. 

1 6.  Where  more  is  conveyed  than 

was  sold. 

18.  General    description  :    copy- 

holds. 

19.  Contents    of   an   acre  :    old 

laiv. 

21.   Customary  acres. 

23.  Contents  of  an    acre :    new 

I  a  10. 

24.  Contracts,    hoiu   affected   by 

statute. 


1.  We  are  now  about  to  consider  those  cases  in 
which  the  whole  of  the  estate  is  well  vested  in  the  seller, 
but  the  quantity  of  its  acreage  has  been  misrepresented. 
This  is  a  question  of  quantity  :  the  one  already  con- 
sidered is  a  question  of  title. 

2.  If  an  estate  be  sold  at  so  much  per  acre,  and  there 
is  a  deficiency  in  the  number  conveyed,  the  purchaser 
will  be  entitled  to  a  compensation,  although  the  estate 
was  estimated  at  that  number  in  an  old  survey  {a). 

3.  The  rule  is  the  same,  though  the  land  is  neithei* 
bought  nor  sold  professedly  by  the  acre ;  the  presump- 
tion is,  that  in  fixing  the  })rice,  regard  was  had  on  both 
sides  to  the  quantity  which  both  suppose  the  estate  to 


(«)  Sir  Cloiulesley  Shovel  v.  Bogan,  2  E(|.  Ca.  Abr.  G88,  pi.  1, 
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consist  of.  The  demand  of  the  vendor,  and  the  offer 
of  the  purchaser,  are  supposed  to  be  influenced  in  an 
equal  degree  by  the  quantity,  which  both  beheve  to  be 
the  subject  of  their  bargain.  The  general  rule  there- 
fore is,  that  where  a  misrepresentation  is  made  as  to 
the  quantity,  though  innocently,  the  right  of  the  pur- 
chaser is  to  have  what  the  vendor  can  give,  with  an 
abatement  out  of  the  purchase-money,  for  so  much  as 
the  quantity  falls  short  of  the  representation  (^). 

4.  But  where  the  lands  in  a  conveyance  are  mentioned 
to  contain  so  many  acres  hy  estimation,  or  the  words 
*^  more  or  less"  are  added,  if  there  be  a  small  portion 
more  than  the  quantity,  the  vendor  cannot  recover  it ; 
and  if  there  be  a  small  quantity  less,  the  purchaser 
cannot  obtain  any  compensation  in  respect  of  the  defi- 
ciency (c).  Indeed,  a  case  is  said  to  have  been  decided, 
where  a  man  conveyed  his  land  by  the  quantity  of  one 
hundred  acres,  were  it  more  or  less,  and  it  was  not 
above  sixty  acres  ;  but  the  purchaser  had  no  relief, 
because  it  was  his  own  laches  {d). 

5.  That  however  was  the  case  of  an  actual  convey- 
ance. Where  the  contract  rests  in  fieri,  the  general 
opinion  has  been,  that  the  purchaser,  if  the  quantity  be 
considerably  less  than  it  was  stated,  will  be  entitled  to 
an  abatement,  although  the  agreement  contain  the 
words  more  or  less,  or  by  estimation  (e). 

6.  But  in  a  case  where  the  estate  w^as  stated  to 
contain  by  estimation  forty-one  acres,  be  the  same 
more  or  less ;  and  upon  an  admeasurement,  the 
quantity  proved  to   be   only   between   thirty-five  and 

(b)  Hill  V.Buckley,  17Ves.  394,      Rushworth's  case,  Clay. 46;  Neale 
per  Sir  William  Grant.  v.  Parkin,  1  Esp.  Ca.  229. 

(c)  Twyford  v.  Warcup,  Finch,  {d)  Anon.  2  Freem.  106. 

310.     See  Marquis  of  Townshend  (e)  Hill    v.    Buckley,    17   Ves. 

I'.   Stangrooni,  6  Ves.  jun.   328  ;      394. 
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thirty-six  acres ;  and  the  purchaser  claimed  an  abate- 
ment; the  Master  of  the  Rolls  decided  against  the 
claim.  He  said,  that  the  effect  of  the  words  "more 
or  less  "  added  to  the  statement  of  quantity  had  never 
been  absolutely  fixed  by  decision  ;  being  considered 
sometimes  as  intending  to  cover  only  a  small  difference 
the  one  way  or  the  other;  sometimes  as  leaving  the  quan- 
tity altogether  uncertain,  and  throwing  upon  the  pur- 
chaser the  necessity  of  satisfying  himself  with  regard  to 
it.  In  the  instance  before  him,  the  description  was  ren- 
dered still  more  loose  by  the  addition  of  the  words  "  by 
estimation."  The  estimated  extent  of  ground  frequently 
proved  quite  different  from  its  contents  by  actual  ad- 
measurement. It  could  not  be  contended  that  the  terms 
"  estimated  "  and  "  measured"  had  the  same  meaning. 
If  a  man  was  told  that  a  piece  of  land  was  never  mea- 
sured, but  was  estimated  to  contain  forty-one  acres, 
would  that  representation  be  falsified  by  showing  that, 
when  measured,  it  did  not  contain  the  specified  number 
of  acres  ?  The  only  contradiction  to  that  proposition 
would  be,  that  it  had  not  been  estimated  to  contain  so 
much  (/'). 

7.  The  case  of  Day  v.  Finn  (^),  however,  seems  a 
considerable  authority,  that  at  least  the  words  7nore  or 
less  ought  only  to  clear  a  small  deficiency  where  the 
contract  rests  in  fieri.  There,  in  ejectment,  the  plain- 
tiff declared  on  a  lease  for  years  of  a  house,  and  thirty 
acres  of  land  in  D ;  and  that  J  S  did  let  to  him  the 
said  messuage  and  thirty  acres,  by  the  name  of  his 
house  in  B,  and  ten  acres  of  land  there,  sive  plus  sive 
minus :  it  was  moved  in  arrest  of  judgment ;  because 
that  thirty  acres  cannot  pass  by  the  name  of  ten  acres, 
sive  plus  sive  minus  ;  and  so  the  plaintiff  had  not  con- 

j(/)  Winch    V.    Winchester,    1  (y)  Owen,    133;    and   see   the 

Vea.  &  Beam.  375.  cases  cited  ahove. 
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veyed  to  him  thirty  acres,  for  when  ten  acres  are  leased 
to  him  sive  plus  sive  minus,  these  words  ought  to  have  a 
reasonable  construction  to  pass  a  reasonable  quantity, 
either  more  or  less,  and  not  twenty  or  thirty  acres  more. 
Yelverton  agreed,  for  the  word  ten  acres,  sive  plus  sive 
minus,  ought  to  be  intended  of  a  reasonable  quantity, 
more  or  less,  by  a  quarter  of  an  acre,  or  two  or  three  at 
most ;  but  if  it  be  three  acres  less  than  ten,  the  lessee 
must  be  contented  with  it.  Quod  Fenner  and  Crook 
concesserunt,  and  judgment  was  stayed. 

8.  And  upon  a  motion  in  Portman  v.  Mill  {h),  it 
appeared  that  the  lands  were  described  as  containing, 
by  estimation,  349  acres,  or  thereabouts,  be  the  same 
more  or  less,  and  the  agreement  stipulated  that  the 
parties  should  not  be  answerable  for  any  excess  or 
deficiency  in  the  quantity  of  the  premises,  but  that  the 
premises  should  be  taken  by  the  purchaser  at  the 
quantity,  whether  more  or  less  ;  and  the  actual  number 
of  statute  acres  was  less  by  1 00  acres  than  the  number 
stated  in  the  contract.  Lord  Eldon  said,  that  as  to  this 
stipulation,  he  never  could  agree  that  such  a  clause  (if 
there  were  nothing  else  in  the  case)  would  cover  so 
large  a  deficiency  in  the  number  of  acres  as  was  alleged 
to  exist  there. 

9.  But  however  the  rule  may  be  finally  settled,  yet  a 
seller  knowing  the  true  quantity,  would  not  be  allowed 
to  practise  a  fraud,  by  stating  a  false  quantity,  with  the 
addition  of  the  words  "more  or  less,"  or  the  like  (i). 

10.  If  an  estate  be  represented  as  containing  a  given 
quantity,  although  not  professedly  sold  by  the  acre, 
the  circumstance  that  the  purchaser  was  intimately 
acquainted  with  the  estate,  would  not  necessarily  imply 
knowledge  of   its  exact   contents ;    while  a  particular 

(/()  2  Russ.  570.  Worthy,  1  Camp.  Ca.  337;  supra, 

{i)  See    Duke    of    Norfolk    v.      p.  50,  and  1  Ves.  &  Beam.  377. 
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statement  of  the  quantity  would  naturally  convey  the 
notion  of  actual  admeasurement :  and  therefore  the 
Court  would  not  be  warranted  in  inferring  that  the 
purchaser  knew  the  real  quantity  (k).  For,  if  the  pur- 
chaser did  know  the  real  quantity,  of  course  he  could 
not  claim  any  allowance  for  the  deficiency. 

11.  In  a  late  case  (Z),  the  agreement  was  to  sell  an 
estate  "  containing  the  several  quantities  after  men- 
tioned, that  is  to  say,  by  the  plan  drawn  by  Mr.  F  in 
1/92;"  the  agreement  then  proceeded  to  state  the 
numbers  and  particular  quantities  of  each  dose,  and 
then  proceeded  to  add,  "  containing  altogether  about 
101  ^  3'  29  P."  There  was  a  deficiency  of  2=^  in  two 
closes  which  together  were  stated  to  contain  8^^  1  "^  4p. 
It  was  held  that  the  purchaser  was  entitled  to  an 
abatement,  as  the  quantity  of  each  close  was  particularly 
specified. 

12.  The  principle  upon  which  an  abatement  in  these 
cases  is  made,  is,  to  place  the  parties  in  the  situation 
in  which  they  would  have  stood,  if  there  had  been  no 
misrepresentation.  Therefore,  where  a  man  purchased 
a  wood,  which  was,  by  mistake,  represented  to  contain 
nearly  twenty-six  acres  more  than  it  did,  but  the  pur- 
chaser was,  in  the  course  of  the  negotiation,  furnished 
with  the  value  of  the  woods  qitd  wood,  so  that  he  obtained 
the  right  quantity  of  wood  but  not  of  soil,  the  abate- 
ment was  decreed  to  be  only  so  much  as  soil  covered 
with  wood  would  be  worth,  after  deducting  the  value  of 
the  wood  (m). 

13.  In  Price  v.  North  (n),  where  the  estate  was 
described  as  seven  fields  14^  more  or  less,  with  the 

(A)  Winch  V.Winchester,  IVes.  (?«)  Hill  v.    Buckley,    17  Ves. 

&  Beam.  375.  jun.  394. 

(0  Gell   r.  Watson,    16    Nov.  (n)  2  You.  &  Coll.  620. 

1825,  MS. 

VOL.  I.  M  M 
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usual  condition,  that  mistakes  in  description  should 
not  annul  the  sale,  but  be  the  subject  of  compensation, 
it  appeared  that  the  acres  were  customary  ones,  and 
were  equal  to  27  statute  acres ;  the  Lord  Chief  Baron 
observed,  that  he  knew  that  courts  of  equity  had  gone 
a  great  way  in  allowing  contracts  of  this  nature  to  be 
altered  on  the  ground  of  misdescription  ;  but  he  owned 
it  appeared  to  him,  that  such  a  misdescription  as  this 
would  not  be  ground  for  modifying  the  contract,  but 
for  avoiding  it  altogether.  This  observation  was  made 
upon  a  petition  against  the  purchaser,  and  no  doubt  it 
would  be  difficult  in  such  a  case  to  make  a  bona  fide 
purchaser  buy  an  estate  twice  as  large  as  that  for 
which  he  had  contracted,  and  pay  double  the  amount 
of  the  purchase-money  for  it,  but  he  could  doubtless 
enforce  the  contract  upon  payment  of  the  additional 
price.    The  vendor  alone  was  in  fault. 

14.  Where  lands  are  shown  to  a  purchaser  as  part  of 
his  purchase,  he  will  be  entitled  to  them,  although 
expressly  excepted  in  his  conveyance  by  name,  provided 
he  did  not  know  them  by  that  name  (o). 

15.  So  if  a  man  purchase  an  estate  by  a  particular, 
and  in  the  conveyance  part  of  the  land  is  left  out,  equity 
will  relieve  him  {p)  ;  but  it  must  be  clear  that  he  did 
purchase  by  the  particular,  because  it  is  not  a  writing 
within  the  statute  of  frauds  ;  and,  therefore,  unless  that 
be  the  case,  or  the  agreement  can  be  otherwise  proved, 
the  Court  cannot  relieve  {q). 

16.  On  the  other  hand,  the  Court  will  equally  relieve 
a  vendor,  where  more  land  has  passed  than  was  con- 

(o)  Oxwick  V.  Brockett,  1  Eq.  {q)  Cass  v.  Waterhouse,  Prec. 

Ca.  Abr.  355,  pi.  5.  Clia.  29.     See  Clinan  v.  Cooke, 

{p)  Prec.  Cha.  307,  arguendo;  1  Scho.  &  Lef.  22  ;  and  see  ch.  3, 

and  see   Nelson  u.  Nelson,  Nels.  supra;  and  2  Dow.  301. 
Cha.  Rep.  7. 
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tracted  for;  although  in  an  early  case  (r)  (I)  this  relief 
was  denied;  because  the  defendant  was  a  purchaser 
upon  valuable  consideration.  But  it  is  now  clear,  that 
if  land  be  expressly  conveyed,  or  pass  by  general  words, 
which  was  not  mentioned  in  the  particular  by  which 
the  purchase  was  made,  or  was  not  intended  to  be 
conveyed,  the  purchaser  will  be  decreed  to  re-convey 
it  (s). 

17.  And  where  a  purchaser  took  a  conveyance  of  an 
estate  from  his  own  instructions,  he  was  held  not  to  be 
entitled  to  land  answering  the  general  description  in 
the  advertisements  of  sale,  but  which  were  not  in- 
cluded in  his  conveyance,  nor  in  a  more  particular 
description  from  which  he  prepared  his  instructions  {f). 

18.  We  may  here  observe,  that  old  general  or  vague 
descriptions,  particularly  in  the  case  of  copyholds,  will 
in  most  cases  be  held  to  pass  the  lands  which  have 
regularly  been  held  under  them  (w). 

19.  To  come  to  a  right  conclusion  on  this  branch  of 
our  subject,  we  must  be  informed  that  an  acre  does  not 
always  contain  the  same  supei-ficial  quantity  of  land. 
The  word  acre  at  first  denoted,  not  a  determined  quan- 
tity of  land,  but  any  open  ground  or  field.  It  afterwards 
signified  a  measured  portion  of  land,  but  the  quantity 
varied,  and  was  not  fixed  until  the  statute  (II)  de  terris 

(r)  Clifford  V.  Laughton,  Toth.  Ca.  491. 

83.  (t)  Calverley  u.  Williams,  1  Ves. 

(s)  Tyler   v-   Beversham,   Rep.  jun.  210. 

temp.  Finch,  80;  2  Cli.  Ca.   19.3.  {u)  See  Long  r.  Collier,  4  lluss. 

See  Gibson  v.  Smith,  Barnard.  Ch.  267. 

(I)  Probably  the  defendant  had  purchased  witliout  notice  from  the 
Jii'st  purchaser. 

(II)  It  was  formerly  holden  not  to  be   a  statute,  but  only  an  ordi- 

M   M    2 
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mensurandis  (re),  according  to  which  an  acre  contains 
one  hundred  and  sixty  square  perches ;  so  that  every 
acre  is  a  superficies  of  forty  perches  long,  and  four 
broad  ;  or  in  that  proportion,  be  the  length  or  breadth 
more  or  less.  The  length  of  the  perch  was,  previously 
to  the  statute  of  Edward,  fixed  at  five  yards  and  a  half, 
or  sixteen  feet  and  a  half,  by  the  statute  called  compo- 
sitio  ulnarum  et  perticarum  {y),  and  the  act  of  Edward 
must  of  course  be  construed  with  reference  to  this  stand- 
ard. Lord  Kenyon  seems  to  have  thought  it  impossible 
to  contend,  that  a  custom  should  prevail  that  a  less 
space  of  ground  than  an  acre  should  be  called  an 
acre  {z) ;  but  in  several  places  the  perch  is  measured 
with  rods  of  different  lengths,  and  notwithstanding  Lord 
Kenyon's  dictum,  consnetudo  loci  est  ohservanda  (a), 
so  that  a  greater  or  less  space  of  ground  than  a  statute 
acre  may,  in  compliance  with  the  custom  of  the  place 
where  the  land  lies,  be  called  an  acre.  In  some  places 
the  perch  is  measured  by  a  rod  of  twenty-four  feet,  in 
some  by  one  of  twenty  feet  (b),  and  in  others  by  one  of 
sixteen  feet  (c).     And  we  are  now  to  inquire  in  what 

(x)  33    Edw.    I. ;    and    see   24  v.  Lord  Howard  de  Walden,  6  T. 

H.  VIII.  c.  4;  2  Inst.  737;   Co.  Rep.  338. 

Litt.    69    a ;     Spelm.     Gloss,    v,  (a)  6  Rep,  67  a. 

Acra,  particata  terrce,  pertica,  j)es  (b)  Crompt.  on  Courts,  222,  who 

forestce,  roda  terrce.    Cow.  Interp.  cites  a  case  in  the  Exchequer,  re- 

V.  Acre.  lated  to  him  by  one  of  the  Barons; 


{y)  See  4  Inst.  274. 


and  also  47  E.  III.  [fo.  18  a,  pi.  35;] 
and  see  Barksdale  f.  Moi-gan,  4 
(z)  Noble  V.  Durell,  3  T.  Rep.      Mod.  185. 

271  ;  and  see   Hockin  v.  Cooke,  (c)    Co.   Litt.    3  b.     See   Dalt. 

4T.  Rep.  314;  Master  of  St.  Cross      c.  112,  s.  25. 

nance.     Stowe's  case,  Cro.  Jac.  603  ;  but  this  has  since  been  overruled. 
Rex  V.  Everard,  1  Lord  Rayni.  638. 
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cases  the  custom  of  the  country  in  this  respect  shall  or 
shall  not  prevail. 

20.  In  adversary  writs  the  number  of  acres  are  ac- 
counted according  to  the  statute  measure  {d),  but  in 
fineS;,  and  common  recoveries,  which  were  had  by  agree- 
ment and  consent  of  parties,  the  acres  of  land  are 
according  to  the  customary  and  usual  measure  of  the 
country,  and  not  according  to  the  statute  {e). 

2 1 .  So,  which  is  more  to  our  present  purpose,  where 
a  man  agrees  to  convey  (/'),  or  actually  conveys  {(j) 
any  given  number  of  acres  of  land,  which  are  known  by 
estimations  or  limits,  there  the  acres  shall  be  taken 
according  to  the  estimation  of  the  country  where  the 
land  lies,  be  they  more  or  less  than  the  measure  limited 
by  the  statute ;  for  they  pass  as  they  are  there  known, 
and  not  according  to  the  measure  by  statute. 

22.  But  if  a  man  possessed  of  a  close  containing 
twenty  acres  of  land  by  estimation,  which  is  not  eighteen, 
grant  ten  acres  of  the  same  land  to  another,  there  the 
grantee  shall  have  ten  acres  according  to  the  measure 
fixed  by  the  statute,  because  the  acres  of  such  a  close 
are  not  known  by  parcels,  or  metes  and  bounds,  and  so 
this  case  differs  from  the  one  immediately  preceding 
it  (A).  And  it  is  said,  that  if  one  sells  land,  and  is 
obliged  that  it  contain  twenty  acres,  the  acres  shall 
be  taken  according  to  the  law,  and  not  according  to  the 
custom  of  the  country  (?'). 

{d)  Andrew's    case,    dp.    Eliz.  665. 

476,  cited.  (g)  47   E.   III.    18  a,   pi.   35; 

(e)  Sir  John  Bruyn's  case,  6  Co.  6  Co.  67  a  ;  Morgan  r.  Tedcastle, 

67  a,  cited ;    Waddy  r.   Newton,  Poph.    55 ;    Floyd   r.    Betliill,    1 

8  Mod.  276.     See  Floyd  r.  Betliill,  Hollo's  Rep.  420,  pi.  8  ;  Andrew's 

1  Roll.  Rep.  420,  pi.  8;  and  see  case,  Cro.  Eliz.  476,  cited. 

Treswallen  v.  Penluiles,  2  Rolle's  (It)  Morgan  v.  Tedcastle,  Poph. 

Rep.  66;  12  Vin.  240.  55. 

(/)  Some  V.  Taylor,  Cro.  Eliz.  (0  Wing  r.  Earlc,  Cro.  Eliz.  267. 
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23.  But  the  law  upon  this  subject  is  altered  by  an 
Act  of  the  5th  of  the  late  King,  intituled,  "  An  Act  for 
ascertaining  and  establishing  Uniformity  of  Weights 
and  Measures,"  which  provides,  that  (A-)  the  straight 
line  or  distance  between  the  centres  of  the  two  points 
in  the  gold  studs  in  the  straight  brass  rod  now  in  the 
custody  of  the  clerk  of  the  House  of  Commons,  whereon 
the  words  and  figures,  " standard  yard,  1/60,"  are  en- 
graved, shall  be  the  original  and  genuine  standard  of 
that  measure  of  length  or  hneal  extension  called  a 
yard;  and  that  all  measures  of  length  shall  be  taken 
in  parts  or  multiples,  or  certain  proportions  of  the  said 
standard  yard ;  and  that  one  third  part  of  the  said 
standard  yard  shall  be  a  foot,  and  the  twelfth  part  of 
such  foot  shall  be  an  inch ;  and  that  the  pole  or  perch 
in  length  shall  contain  five  such  yards  and  a  half,  and  it 
enacts,  that  {I)  aU  superficial  measure  shall  be  com- 
puted and  ascertained  by  the  said  standard  yard,  or  by 
certain  parts,  multiples  or  proportions  thereof;  and 
that  the  rood  of  land  shall  contain  1,210  square  yards 
according  to  the  said  standard  yard  ;  and  that  the  acre 
of  land  shall  contain  4,840  such  square  yards,  being  160 
square  perches,  poles  or  rods. 

24.  And  it  enacts  (m),  that  from  the  1st  day  of  May 
1825,  all  contracts,  bargains,  sales  and  dealings  which 
shall  be  made  or  had  within  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  for  any  goods, 
wares,  merchandise,  or  other  thing  to  be  sold,  delivered, 
done  or  agreed  for  hi/  measure,  where  no  special  agree- 
ment shall  be  made  to  the  contrary,  shall  be  deemed, 
taken  and  construed  to  be  made  and  had  according  to 
the  standard  measures  ascertained  by  this  Act ;  and  in 
all   cases  where  any  special  agreement  shall  be  made 

{Ji)  Sect.  1,  C.74.  (m)  Sect.  15. 

Q,)  Sect.  2. 
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with  reference  to  any  measure  established  by  local 
custom,  the  ratio  or  j)foportion  which  every  such  local 
measure  shall  hear  to  any  of  the  said  standard  meas\ires 
shall  be  expressed,  declared  and  specified  in  such  agree- 
ment, or  otherwise  such  agreement  shall  be  null  and 
void :  and  it  is  then  enacted  that  (ji)  the  several  sta- 
tutes, ordinances,  and  acts  and  parts  of  the  several 
statutes,  ordinances  and  acts  thereinafter  mentioned 
and  specified,  so  far  as  the  same  relate  to  the  ascer- 
taining or  establishing  any  standards  of  measures,  or 
to  the  establishing  or  recognizing  certain  differences 
between  measures  of  the  same  denomination,  shall 
from  and  after  the  1st  day  of  May  1825,  be  repealed; 
and  the  enumeration  includes  the  statutes  or  ordinances 
before  mentioned  in  this  section,  which  are  therefore 
repealed. 

25.  This  Act  determines  what  now  in  law  is  the 
supei'ficial  quantity  of  an  acre  of  land.  A  question 
will  no  doubt  arise,  whether  s.  15  applies  to  contracts 
for  land  under  the  words  "  or  other  thing  to  be  sold," 
or  whether  those  words  are  not  to  be  construed  ejusdcm 
generis  with  the  preceding  words,  which  are  "  goods, 
wares,  merchandise."  At  all  events,  the  section  applies 
only  to  sales  by  measure.  But  wherever  a  purchaser  is 
under  a  contract  entitled  to  statute  acres,  the  measure 
will  be  regulated  by  this  Act. 

26.  If  the  15th  section  of  the  statute  applies  to  sales 
of  land,  a  contract  for  sale  of  so  many  acres,  customary 
measure,  would  be  void,  unless  the  proportion  which 
the  customary  measure  bears  to  the  standard  measure 
is  specified  in  the  agreement. 

(n)  Sect.  23,  see  6  Geo.  IV.  c.  12. 
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SECTION   IV. 
OF    DEFECTS    IN    THE    QUALITY    OF    THE    ESTATE. 


2.  21.   Caxcat  eviptor. 

3.  Bight  of  way  not  stated. 

4.  Uncommonly  rich  ivater  mea- 

dow. 

5.  Residence  for  a  respectable 

family. 

6.  House  in  different  county. 

7.  Where  house  will  not  answer 

for  purpose  intended. 

8.  Opinions  on  Shirley  v.  Davis. 

11.  False  description  of  locality. 

12.  Of  state  of  repair. 

13.  Notice  to  repair  not  disclosed. 

15.    Where  purchaser  knows  the 
description  is  false. 

19.   Statement  of  annual  produce 
of  woods. 


22.  Repairs  subject  of  compensa- 

tion. 

23.  Cutting  doiun  ornameyital  tim- 

ber after  contract. 

26.  Latent    defect     which    pur- 

chaser cannot  discover. 

27.  Lord   Kenyan  s    opinion    al- 

though estate  soldtvith  all 
faults. 

28.  Lord  Elletiborough's  opinion. 

29.  Sir  James  Mansfield's. 

30.  Mr.  Justice  Heath's  and  Mr. 

Justice  Gibbs'. 

31.  Observations  on  the  rule. 

33.  The  scienter. 

34.  In  the  case  of  title. 
36.    Concealment  of  defect. 

38.  Purchaser  waiving  his  right. 


1 .  We  have  under  a  preceding  head  anticipated  ques- 
tions arising  upon  rights  of  sporting,  of  common,  or  the 
Uke,  to  which  we  must  now  refer  {a). 

2.  In  most  cases  on  this  head,  the  rule  "caveat  emptor'' 
appHes,  and  therefore,  akhough  there  be  defects  in  the 
estate,  yet,  if  they  are  patent,  the  purchaser  can  have  no 
rehef  (ft). 

3.  Thus,  where  a  meadow  was  sold  to  the  owner  of 
a  ho  vise  and  ground  adjoining  without  any  notice  of  a 
footway  round  it,  and  also  one  across  it,  which  of  course 


(«)   Supra,  s.  1  ;   and  see  ch.  1, 
6.  3,  pi.  22   39. 


(b)  See  the  introductory  Chap- 
ter ;  and  see  Lowndes  v.  Lane, 
2  Cox,  363. 
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lessened  its  value,  Lord  Rosslyn  decreed  a  specific  per- 
formance with  costs,  as  he  could  not,  he  said,  help  the 
2nu'chaser  who  did  not  choose  to  inquire  (c.)  It  was  not 
a  latent  defect.  Lord  ^Manners  has  said,  that  he  beUeved 
the  bar  was  not  very  well  satisfied  with  the  decision, 
although,  as  he  observed,  the  purchaser  was  undoubtedly 
extremely  negligent  not  to  look  at  the  estate  before  he 
purchased  it  {d).  Had  he  used  ordinary  caution,  he 
would  have  discovered  the  easement. 

4.  So  a  description,  that  the  land  was  uncommonly 
rich  water  meadow,  was  held  to  be  immaterial,  although 
the  property  was  imperfectly  watered.  The  Court 
thought  that  it  would  be  straining  the  meaning  of  the 
words  "  uncommonly  rich  water  meadow  land,"  if  it 
were  not  confined  to  the  quality  of  the  land ;  and  in 
that  sense  it  professed  to  be  nothing  more  than  the  loose 
opinion  of  the  auctioneer  or  vendor  as  to  the  ob\dous 
quality  of  the  land,  upon  which  the  vendee  ought  not 
to  have  placed,  and  could  not  be  considered  to  have 
placed,  any  reliance  {e). 

5.  So  where  a  house  was  represented  as  a  residence 
fit  for  a  respectable  family,  the  Court  said  the  pur- 
chaser might  see  the  house  and  judge  for  himself,  and  he 
could  not  complain  when  ordinary  diUgence  would  have 
enabled  him  to  make  sure.  Therefore,  if  the  house  ap- 
peared in  fact  not  to  be  such  as  we  should  understand 
by  that  description,  nothing  could  be  made  of  that. 
That  was  merely  puff  ( /*) 

6.  And  here  a  case  {g)  may  be  introduced,  where  the 
subject  of  the  contract  was  a  house  on  the  north  side  of 

(c)  Oldfield  V.   Round,   5  Ves.  vide  supra,  p.  4. 

jun.  508.  (/)  Magcnnis  v.  Fallon,  2  Moll. 

{d)  1  Ball  &  Beatty,  250;  and  561. 

see  Legge  r.  Crokcr,  iA.  506.  (7)  Shirley   r.    Davies,   in    the 

(c)  Scott  I.  Hanson,  1  Sim,  13;  Exchequer,  6  Ves.  jun.  678,  cited. 
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the  river  Thames,  supposed  to  be  in  the  county  of  Essex, 
but  which  turned  out  to  be  in  Kent ;  a  small  part  of 
which  county  happens  to  be  on  the  other  side  of  the 
river.  The  purchaser  was  told  he  would  be  made  a 
churchwarden  of  Greenwich,  when  his  object  was  to  be 
a  freeholder  of  Essex ;  yet  he  was  compelled  to  take  the 
house. 

7.  This  decision,  however,  seems  to  be  opposed  by  a 
case  before  Lord  Talbot.  An  agreement  was  entered 
into  for  the  purchase  of  a  house  for  a  coffee-house.  It 
was  found  that  a  chimney  could  not  be  made  convenient 
for  a  coffee-house  ;  but  nevertheless,  the  vendor  filed  a 
bill  against  the  purchaser,  to  compel  him  to  perform  the 
agreement.  Lord  Talbot  dismissed  the  bill,  merely  be- 
cause the  tenant  would  be  obliged  to  take  it  for  a  pur- 
pose he  did  not  want  (h). 

8.  The  case,  indeed,  of  Shirley  v.  Davis,  and  the 
cases  of  that  class  have  constantly  been  disapproved  of. 
In  one  case  it  was  observed  by  the  Court,  that  the  prin- 
ciple was,  that  if  substantially  the  purchaser  can  have 
the  thing  contracted  for,  a  slight  variation  in  the  quali- 
fication of  it  will  not  disable  the  vendor  from  having  a 
decree  for  specific  performance,  when  compensation  can 
be  made  pecuniarily  for  the  difference.  This  was  the 
sole  principle  on  which  the  Court  assumed  jurisdiction 
to  permit  deviation  in  any  degree  from  the  strict  right 
to  have  exactly  the  precise  thing  agreed  for.  There 
had  been  some  very  wild  cases — Shirley  v.  Da^ds — ani- 
madverted on  by  Lord  Eldon  more  than  once,  the  tithe 
free  land  case,  especially  the  house  and  wharf  case,  and 
the  case  of  the  manor  with  the  right  of  shooting  (I). 

(h)  1  Russ.  &  Myl.  128;  1  Ves.  307  ;  and  see  13  Ves.  jun.  78. 


(I)  This  probably  is  an  inaccurate  reference  to  Burnell  v.  Brown, 
supra,  p.  501. 
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But  those  cases  were  not  to  be  followed.  There  was, 
the  Court  added,  no  case  which  was  of  authority  decid- 
ing that  in  case  of  a  contract  for  a  peculiar  object, 
having  in  the  eye  of  the  purchaser  a  particular  value, 
from  circumstances  not  capable  of  pecuniary  compen- 
sation, the  purchaser  could  be  compelled  to  perform  it 
if  these  be  taken  away  (i). 

9.  But  it  may  be  remarked,  that  it  is  no  bar  to  a 
specific  performance,  that  the  conveyance  will  not  have 
the  operation  which  the  vendor  thought  it  would.  Thus, 
where  a  tenant  for  hfe  of  a  copyhold  purchased  the 
reversion  in  the  hope  of  extinguishing  contingent  remain- 
ders, and  afterwards  finding  that  the  conveyance  would 
not  affect  the  remainders,  brought  a  bill  to  be  reheved 
against  the  security  which  he  had  given  for  the  pur- 
chase-money ;  the  Court  gave  him  his  option  either  to 
pay  the  principal,  interest  and  costs,  or  to  have  his  bill 
dismissed  with  costs  (k). 

1 0.  So  in  a  case  where,  under  the  let/al  construction 
of  the  terms  of  an  agreement  for  a  lease,  the  option  to 
determine  the  lease  was  in  the  lessee  only,  and  it  was 
argued  against  a  specific  performance,  that  this  was 
contrary  to  the  intention,  the  Master  of  the  Rolls  said 
that  a  specific  performance  of  a  written  agreement 
cannot  be  denied  because  the  meaning  of  the  parties 
does  not  appear  {I). 

1 1 .  But  where  a  vendor  gives  a  false  description  of 
the  estate,  the  purchaser  may  at  law  rescind  the  con- 
tract, although  it  be  provided  that  errors  of  description 
shall  not  vitiate  the  sale.  As  where  before  the  Reform 
Act  an  estate  was  stated  to  be  but  one  mile  from  a  bo- 
rough town,  and  it  turned  out  to  be  between  three  and 

(i)  Magennis  v.  Fallon,  2  Moll.      Vern.  243. 
588,  589,  per  Hart,  L.  C.  (/)  Price  v.  Dyer,   MS.,  Rolls; 

(/•)  Mildinay  v.  Iluugorford,  2      S.  C.  17  V'ce.  juu.  o5t). 
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and  four,  the  contract  was  held  to  be  voidable  by  the 
purchaser  (/w) .  And  of  course  the  same  rule  would  pre- 
vail in  equity. 

12.  So  in  a  case  where  the  estate  was  described  to 
have  lately  undergone  a  thorough  repair,  whereas  it  was 
in  a  complete  state  of  ruin,  and  ordered  to  be  pulled 
down  by  the  district  surveyor,  the  purchaser  was  allowed 
to  rescind  the  contract  (n) .  And  where  the  state  of  the 
house  was  not  perfectly  visible  to  every  body,  and  the 
state  of  the  repairs  was  falsely  represented  by  the  seller, 
knowing  that  the  house  had  the  dry-rot,  without  com- 
municating that  fact  to  the  purchaser,  who  relied  so 
much  on  the  seller  that  he  had  not  had  the  premises 
surveyed ;  upon  a  bill  filed  by  the  seller,  a  specific  per- 
formance was  decreed,  but  with  a  compensation  to  the 
purchaser  (o),  with  which  he  was  willing  to  complete 
the  contract. 

13.  So  where  the  purchaser  of  a  leasehold  house  was 
aware  of  the  ruinous  state  of  the  premises,  but  no  men- 
tion was  made  at  the  sale  by  auction  of  a  notice  to 
repair  given  to  the  vendor  by  the  lessor,  on  the  day 
before  the  sale,  under  which  the  lessor  re-entered  and 
evicted  the  purchaser,  he  (the  purchaser)  was  permitted 
to  recover  the  deposit  from  the  auctioneer,  on  the 
ground  that  in  such  transactions  good  faith  was  most 
essential,  and  the  vendor  or  his  agent  was  bound  to 
communicate  to  the  vendee  the  fact  of  such  notice  (j)). 

14.  But  if  the  purchaser  knew  that  the  description 

(m)  Duke  of  Norfolk  v.  Worthy,  (o)  Grant  v.  Munt,  Coop.  173  ; 

1    Camp.    Ca.  337 ;    vide   supra,  the  evidence  hardly  warranted  the 

p.  50  ;  and  see  Fenton  v.  Browne,  decree,  but  an  issue  as  to  the  fact 

14Ves.jun.  144; x).  Christie,  of   the    representations    was    de- 

1  Salk.  28,  by  Evans;   Trower  v.  clined. 

Newcombe,  3  Mer.  704.  {p)  Stevens  v.  Adamson,  2  Stark. 

{n)  Loyes  v.  Rutherford,  K.  B.  422. 
16  May  1809. 
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was   false,  he  cannot,  it  seems,   take  advantage  of  it 
either  at  law  or  in  equity. 

15.  Thus,  in  a  case  {q)  where  an  estate  was  described 
as  being  within  a  ring  fence,  it  appeared,  that  the  estate 
was  intersected  by  other  lands,  and  did  not  answer  the 
description,  but  that  the  purchaser  knew  the  situation 
of  the  estate  ;  Sir  William  Grant  (after  expressing  a 
doubt  whether  such  an  objection  was  a  subject  of  com- 
pensation, as  it  was  not  certain  that  a  precise  pecuniary 
value  could  be  set  upon  the  difference  between  a  farm 
compact  in  a  ring  fence,  and  one  scattered  and  dis- 
persed with  other  lands),  said,  that  the  purchaser  was 
clearly  excluded  from  insisting  upon  that  as  an  objec- 
tion to  complete  the  contract.  He  saw  the  farm  before 
he  purchased ;  he  had  lived  in  the  neighbourhood  all 
his  life.  This  variance  was  the  object  of  sense  ;  he 
must  have  known  whether  the  farm  did  lie  in  a  ring 
fence  or  not ;  and  upon  the  same  ground,  that  the  pur- 
chaser could  not  get  rid  of  the  contract  on  account  of 
the  difference  in  the  description  of  the  farm,  he  deter- 
mined that  he  could  not  be  entitled  to  compensation. 
If  a  compensation  was  given  to  him,  he  would  get  a 
double  allowance ;  for  if  he  had  knowledge  that  what 
he  proposed  to  purchase  did  not  answer  the  descrip- 
tion, it  must  be  taken  that  he  bid  so  much  the  less. 

16.  This  case,  we  observe,  went  a  step  farther  than 
either  the  case  before  the  Court  of  Exchequer,  or  that 
before  Lord  Rossyln,  in  neither  of  which  was  there  any 
warranty  or  false  description.  But  in  this  case  it  was 
expressly  stated,  that  the  whole  estate  was  within  a 
ring  fence ;  but  the  Master  of  the  Rolls  thought  that 
circumstance  immaterial,  as  the  purchaser  knew  the 
description  was  false  ;  and  the  decision  appears  to  have 

(<y)  Dyer  v.  Harijrave,  10  ^'es.  jun.  505. 
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been  grounded  on  the  doctrine,  that  even  at  law  a  war- 
ranty is  not  binding  where  the  defect  is  obvious,  and 
the  learned  Judge  put  the  cases  of  a  horse  with  a  \^sible 
defect,  and  a  house  without  a  roof  or  windows  warranted 
as  in  perfect  repair ;  and  in  another  case,  where  there 
was  a  representation  as  to  the  state  of  repair,  he  said 
that  as  to  warranty,  if  the  defect  was  patent  or  obvious, 
the  warranty  would  not  bind  (r). 

17.  But  where  a  particular  description  is  given  of  the 
estate,  which  turns  out  to  be  false,  and  the  purchaser 
cannot  be  proved  to  have  had  a  distinct  knowledge  of 
the  actual  state  of  the  subject  of  the  contract,  he  will 
be  entitled  to  a  compensation,  although  he  may  be 
compelled  to  perform  the  contract. 

18.  Thus,  in  the  case  before  the  Master  of  the  Rolls, 
the  particular  described  the  house  as  being  in  good 
repair,  and  the  farm  as  consisting  of  arable  and  marsh 
land,  in  a  high  state  of  cultivation.  It  appeared,  how- 
ever, that  the  house  was  not  in  good  repair,  and  that 
the  land  was  not  in  a  high  state  of  cultivation.  The 
learned  Judge  said,  that  the  objections  were  such  as  a 
man  might  have  an  indistinct  knowledge  of,  and  he 
might  have  some  apprehension  that,  in  those  respects, 
the  premises  did  not  completely  correspond  with  the 
description,  and  yet  the  description  might  not  be  so 
completely  destroyed  as  to  produce  any  great  difference 
in  his  offer.  As  to  the  marsh  land,  it  was  very  uncer- 
tain, whether,  by  any  view,  it  was  possible  for  him  to 
judge  of  that.  It  was  stated  by  many  witnesses,  that 
the  season  of  the  year  was  just  at  the  breaking  of  a  frost, 
and  represented  that  no  man  could,  at  that  time,  say 
whether  the  land  was  well  or  ill  cultivated.  So  he 
might  have  seen  some  trifling  defects  in  the  house,  and 

(r)  Grant  v.  Munt,  Coop.  173. 
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mij^ht  not  intend  to  make  the  objection,  if  they  turned 
out  to  be  nothing  more  than  they  appeared  upon  the 
surface.  He  might  consider  them  too  tri\ial,  and  not 
mean  to  claim  compensation  for  an  objection  so  insig- 
nificant. But  afterwards,  when  he  came  to  examine, 
he  discovered  that  the  house  was  materially  defective, 
and  very  much  out  of  repair.  Admitting  that  he  might, 
by  minute  examination,  make  that  discovery,  he  was 
not  driven  to  that  examination  ;  the  other  party  having 
taken  upon  him  to  make  a  representation  :  otherwise 
he  would  be  exonerated  from  the  consequence  of  that 
in  every  case  where,  by  minute  examination,  the  dis- 
covery could  be  made.  The  purchaser  w^as  induced  to 
make  a  less  accurate  examination  by  the  representation, 
which  he  had  a  right  to  beheve.  He  therefore  was 
entitled  to  compensation  for  the  defects  of  the  house, 
and  the  cultivation  of  the  marsh  land. 

19.  In  a  case  where  the  woods  were  represented  as 
actually  producing  250  /.  per  annum,  on  an  average  of  the 
fifteen  preceding  years ;  but  the  manner  of  making  the 
calculation  was  explained  at  the  sale,  and  it  seems  a 
paper  was  exhibited,  which  showed  that  the  woods  had 
not  been  equally  cut,  and  the  purchaser  sent  his  own  sur- 
veyors down,  and  they  thought  that  the  woods  had  l^een 
cut  in  an  improper  manner.  Lord  Thurlow  refused  the 
purchaser  any  compensation  although  the  representa- 
tion was  not  correct,  for  the  communications  to  him 
put  it  on  him  to  consider  whether  the  manner  of  calcu- 
lation was  a  proper  one  to  ascertain  the  jjermatient  in- 
come, and  as  he  was  apprised  by  his  surveyors  that  the 
woods  had  not  been  regularly  cut,  with  that  knowledge 
it  fell  on  him  to  take  care  of  himself  (s). 

20.  But  if  the  representation  had  l)een  made  gene- 
rally, and  it  had  been  distinctly  proved  that  this  i)art, 

(s)  Lovvndos  r.  Lane,  2  Cox,  '.'tG'i. 
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though  Uterally  true,  yet  was  made  by  racking  the 
woods  beyond  the  course  of  husbandry,  that  would  have 
been  a  fraud  in  the  representation  which  Lord  Thurlow 
said  might  have  been  reUeved  against  (t). 

2 1 .  Lord  Thurlow,  in  the  above  case,  said  that,  as  to 
the  extent  of  the  maxim,  caveat  emptor,  he  was  willing 
to  carry  it  to  a  great  extent,  but  not  to  the  extent  of 
saying  it  should  apply  where  there  was  a  positive  re- 
presentation essentially  material  to  the  subject  sold, 
and  which  at  the  same  time  is  false  in  fact.  He  said 
he  must  consider  any  fundamental  mistake  in  the  par- 
ticulars of  an  estate  as  furnishing  a  case  in  which  the 
purchaser  would  be  entitled  to  have  the  mistake  set 
right  if  recently  applied  for. 

22.  Notwithstanding  that  the  case  of  Dyer  v.  Har- 
greave  has  established  that  the  repairs  necessary  to  a 
house  are  a  subject  of  compensation,  although  the 
house  is  described  to  be  in  good  repair,  yet  the  Court 
seemed  to  admit,  that  if  the  purchaser  wanted  posses- 
sion of  the  house  to  live  in  at  a  given  period,  by  which 
time  the  repairs  could  not  be  completed,  he  ought  not 
to  be  bound  to  complete  the  contract  (ii). 

23.  Where  a  house  was  represented  in  the  advertise- 
ments as  fit  for  the  residence  of  a  family,  and  the 
demesne  well  wooded,  and  at  the  time  of  the  sale  a 
map  of  the  estate  was  exhibited  upon  which  several 
clumps  and  single  trees  were  delineated,  although  no- 
thing was  said  about  ornamental  timber,  and  after  the 
sale,  and  pending  the  investigation  of  title,  some  of  the 
ornamental  timber  exhibited  on  the  map  was  cut  down? 
the  purchaser  was  relieved  from  the  contract.  The 
Court  said,  that  there  was  now  no  case,  which  was  of 
authority,  deciding  that  in  case  of  a  contract  for  a 
peculiar  object,  having  in   the   eye   of  the  purchaser 

{t)  S.  C,  (w)   Vide  supra,  ch.  5. 
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a  particular  value,  from  circumstances  not  capable  of 
pecuniary  compensation,  where  the  purchaser  can  be 
compelled  to  perform  it,  if  these  be  taken  away.  The 
house  was  represented  as  surrounded  by  ornamental 
timber,  constituting  a  feature  of  beauty,  and  a  pur- 
chaser could  not  replace  the  timber.  The  Court  could 
not  go  into  the  question  of  despohation  of  ornament ; 
the  destruction  of  one  beautiful  tree  would  be  sufficient, 
and  it  did  not  admit  of  pecuniary  compensation.  The 
adventitious  value  was  taken  away,  and  there  was  no 
instance  of  a  court  of  equity  under  such  circumstances 
compelling  a  purchaser — contracting  for  the  purchase 
of  a  house  and  demesne  fit  for  residence,  and  embel- 
lished with  ornamental  timber,  where  ornamental  trees 
have  been  cut  down  between  the  contract  and  possession 
given,  or  title  shown — to  complete  the  purchase  (d). 

24.  This  case  proves  that  a  purchaser  is  entitled  to 
the  subject  as  described,  and  that  the  alteration  of  it 
after  the  contract,  and  before  the  completion  of  the 
contract,  in  a  subject  which  admits  not  of  compensa- 
tion, avoids  the  contract  as  against  the  purchaser. 

25.  But  where  ordinary  timber  is  cut  down  after  the 
contract,  that  may  be  a  subject  of  compensation  {y). 

26.  Where  the  defect  is  a  latetit  one,  and  the  pur- 
chaser cannot  by  the  greatest  attention  discover  it,  if 
the  vendor  be  aware  of  it,  and  do  not  acquaint  the  pur- 
chaser with  the  fact,  he  may  set  aside  the  contract  at 
law,  although  he  bought  the  estate  with  all  faults  {z)  ; 
and  equity  would  not  enforce  a  specific  performance. 

27.  This  was  decided  at  law  by  Lord  Kenyon  at 
nisi  2)}'ius,  upon  the  sale  of  a  ship.  It  was  insisted,  for 
the  seller,  that  the  rule  caveat  emptor  applied  ;  ])ut  Lord 
Kenyon  said,  that  there  are  certain  moral  duties,  which 

(x)  Magennis  v.  Fallon,  2  Moll.  (z)  Mellish  v.  Motteux,  Peake's 

588.  Ca.  11.5. 

(y)  S.  C. 
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philosophers  have  called  duties  of  imperfect  obligation, 
such  as  benevolence  to  the  poor,  and  many  others, 
which  courts  of  law  do  not  enforce.  But  in  contracts 
of  all  kinds,  it  is  of  the  highest  importance  that  courts 
of  law  should  compel  the  observance  of  honesty  and 
good  faith.  This  was  a  latent  defect,  which  the  plain- 
tiffs could  not,  hy  any  attention  ivhatever, possibly  disco- 
ver;  and  which  the  defendants  knowing  of,  ought  to 
have  disclosed  to  the  plaintiffs.  The  terms  to  which 
the  plaintiffs  acceded,  of  taking  the  ship  with  all  faults, 
and  without  warranty,  must  be  understood  to  relate 
only  to  those  faults  which  the  plaintiffs  could  have  dis- 
covered, or  which  the  defendants  were  unacquainted 
with. 

28.  In  a  late  case  {a),  the  same  point  arose  before 
Lord  EUenborough  at  nisi  imus  ;  but  ultimately  it  was 
not  necessary  to  decide  it.  Lord  Kenyon's  decision  was 
cited.  Lord  EUenborough  said,  that  he  could  not  sub- 
scribe to  the  doctrine  of  that  case,  although  he  felt  the 
greatest  respect  for  the  authority  of  the  Judge  by  whom 
it  was  decided.  Where  an  article  is  sold  with  all  faults, 
he  (Lord  EUenborough)  thought  it  was  quite  imma- 
terial how  many  belonged  to  it  within  the  knowledge  of 
the  seller,  unless  he  used  some  artifice  to  disguise  them, 
and  to  2)^'G'vent  their  being  discovered  by  the  purchaser. 
The  very  object  of  introducing  such  a  stipulation  is,  to 
put  the  purchaser  on  his  guard,  and  to  throw  upon  him 
the  burthen  of  examining  all  faults,  both  secret  and 
apparent.  A  man  may  be  possessed  of  a  horse  he  knows 
to  have  many  faults,  and  wish  to  get  rid  of  him,  for 
whatever  sum  he  would  fetch.  He  desires  his  servant 
to  dispose  of  him ;  and,  instead  of  giving  a  warranty  of 
soundness,  to  sell  him  ivith  all  faults.     Having  thus 

(a)  Baglehole  v.  Walters,  3  9  Barn.  &  Cress.  928  ;  4  Man.  & 
Camp.  Ca.  154.  See  1  Ball  &  Ryl.  687  ;  Bywater  v.  Richardson, 
Beatty,    515;    Early    v.   Garrett,       1  Adol.  &  Ell.  508. 
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laboriously  freed  himself  from  responsibility,  is  he  to 
be  liable,  if  it  be  afterwards  discovered  that  the  horse 
was  unsound  ?  Why  did  not  the  purchaser  examine 
him  in  the  market  when  exposed  to  sale  ?  By  acceding 
to  buy  the  horse  with  all  faults,  he  takes  upon  himself 
the  risk  of  latent  or  secret  faults,  and  calculates  accord- 
ingly the  price  which  he  gives.  It  would  be  most  in- 
convenient and  unjust  if  men  could  not,  by  using  the 
strongest  terms  which  language  affords,  ob^date  dis- 
putes concerning  the  quality  of  the  goods  which  they 
sell.  In  a  contract  such  as  this,  he  thought  there  was 
no  fi'aud,  unless  the  seller,  by  positive  means,  renders 
it  impossible  for  the  purchaser  to  detect  latent  faults  ; 
and  he  made  no  doubt,  that  this  would  be  held  as  law 
when  the  question  should  come  to  be  deliberately  cUs- 
cussed  in  any  court  of  justice. 

29.  In  a  still  later  case,  upon  the  sale  of  a  ship,  the 
particular  stated,  amongst  other  things,  that  the  hull 
was  nearly  as  good  as  when  launched.  And  after  stating 
where  she  was  to  be  seen,  added,  "  with  all  faults  as  they 
now  lie."  Then  followed  an  inventory  of  the  stores,  to 
which  the  following  declaration  was  added,  "  the  vessel 
and  her  stores  to  be  taken  with  all  faults  as  they  now 
lie,  without  any  allowance  for  weight,  length,  quality, 
or  any  defect  whatsoever ^  The  ship  w^as  quite  unsea- 
worthy.  She  belonged  to  underwTiters  to  whom  she 
had  been  abandoned.  The  agents  for  the  sale  must 
have  known  her  defects,  and  she  ivas  kept  const antly 
afloat,  so  that  her  defects  could  not  be  discovered.  The 
person  who  framed  the  particular  had  not  examined  the 
vessel  {!)).  ^lansfield,  C.  J.,  said  that  these  words  were 
very  large,  to  exclude  the  buyer  from  calling  upon  the 
seller  for  any  defect  in  the  thing  sold,  but  if  the  seller 
was  guilty  of  any  positive  fraud  in  the  sale,  these  words 
would  not  protect  him.     There  might  be  such  fraud 

(6)  Schneider  v.  Heath,  3  Camp.  Ca.  506. 
N  N    2 
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either  in  a  false  representation,  or  in  using  means  to 
conceal  such  defect.  He  thought  the  particular  was 
evidence  here  by  way  of  representation,  that  stated  the 
hull  to  be  nearly  as  good  as  when  launched,  and  that 
the  vessel  required  a  most  trifling  outfit.  Now,  was 
this  true  or  false  ?  If  false,  it  was  a  fraud,  which 
vitiated  the  contract.  What  was  the  fact?  The  hull 
was  worm-eaten,  the  keel  was  broken,  and  the  ship 
could  not  be  rendered  seaworthy  without  a  most  expen- 
sive outfit.  The  agent  says,  that  he  framed  this  parti- 
cular without  knowing  anything  of  the  matter.  But  it 
signified  nothing  whether  a  man  represented  a  thing 
to  be  different  from  what  he  knew  it  to  be,  or  whether 
he  made  a  representation  which  he  did  not  know  at  the 
time  to  be  true  or  false,  if,  in  point  of  fact,  it  turns  out 
to  be  false.  But,  besides  this,  it  appeared  here  that 
means  were  taken  fraudulently  to  conceal  the  defects  in 
the  ship's  bottom.  These  must  have  been  known  to  the 
captain,  who  was  to  be  considered  the  agent  of  the 
owners,  and  he  evidently,  to  prevent  their  being  dis- 
covered by  persons  disposed  to  bid  for  her,  removed  her 
from  the  ways  where  she  lay  dry,  and  kept  her  afloat  in 
the  dock  till  the  sale  was  over.  Therefore,  consistently 
with  the  decided  cases  upon  this  subject,  the  learned 
Judge  was  of  opinion,  that  the  purchaser  was  entitled  to 
recover  back  his  deposit. 

30.  In  a  case  which  occurred  a  few  months  before, 
upon  the  sale  of  a  ship,  where  the  Court  held  that,  in 
point  of  fact,  there  was  no  fraud,  Mr.  Justice  Heath 
said,  that  the  meaning  of  selling  "  with  all  faults"  is,  that 
the  purchaser  shall  make  use  of  his  eyes  and  under- 
standing to  discover  what  faults  there  are.  He  admitted 
that  the  vendor  icas  not  to  maK'e  iise  of  any  fraud  or  prac- 
tice to  conceal  faults.  The  learned  Judge  adhered  to  the 
doctrine  of  Lord  EUenborough,  above  stated,  without 
any  difficulty.   Mr.  Justice  Chambre  held,  there  must  be 
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evidence  of  fraud  to  enable  the  Court  to  depart  from  the 
written  agreement,  Mr.  Justice  Gibbs  agreed  with 
Lord  EUenborough's  doctrine.  Even  if  there  had  been 
a  representation  it  would  not  have  availed.  He  held, 
that  if  a  man  brought  him  a  horse,  and  made  any  repre- 
sentation whatever  of  his  quality  and  soundness,  and 
afterwards  they  agreed  in  writing  for  the  purchase  of 
the  horse,  that  shortened  and  corrected  the  representa- 
tions, and  whatsoever  terms  were  not  contained  in  the 
contract  would  not  bind  the  seller.  But  the  learned 
Judge  agreed  that  fraud  would  not  be  done  away  by 
the  contract  (c) . 

3 1 .  It  appears  therefore  to  be  settled  that  the  condi- 
tion "  with  all  faults,"  excuses  the  seller  from  stating 
those  within  his  knowledge,  but  he  must  not  use  any 
artifice  to  conceal  them  from  the  purchaser.  Now  this, 
which  is  quite  right,  seems  hardly  to  meet  the  case  be- 
fore Lord  Kenyon,  where  the  seller  knew  of  the  defect 
and  did  not  disclose  it,  although  he  also  knew  that  the 
purchaser  could  not  by  any  attention  whatever  possibly 
discover  it.  In  such  a  case,  no  artifice  need  be  resorted 
to  by  the  seller  to  conceal  the  defect  from  the  purchaser, 
and  yet  the  man  who  sells  such  a  subject  with  all  its 
faults  without  disclosing  the  concealed  one,  seems  only, 
in  a  moral  liew,  on  a  level  with  him  who,  making  a 
similar  sale  of  a  subject  where  a  defect  might  by  chli- 
gence  be  discovered,  resorts  to  artifice  to  prevent  the 
purchaser  from  coming  to  the  knowledge  of  it.  The 
question  is  not  of  more  or  less  of  turpitude,  but  whe- 
ther in  either  case  a  fraud  has  not  been  committed. 
The  rule  is  not  that  the  seller  may  use  his  skill  to  con- 
ceal, and  that  the  purchaser  is  to  exercise  his  to  discover 
the  defects.     The  distinction   therefore  is  but  a  thin  one 

(c)  Pickering    v.     Dowson,    4       &  Aid.  240;  Freeman  v.  Baker, 
Taimt.  779.    See  Jones  v.  Bowdon,       5  Barn.  &  Adol.  797. 
lb.  847  ;  Sliupherd  v.  Kain,  5  Barn. 
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between  a  man  who  has  plastered  over  a  rent  in  the 
main  wall  and  papered  it  over,  and  then  sells,  subject  to 
all  faults,  knowing  that  the  purchaser  cannot  discover 
this  fatal  one  which  he  does  not  point  out,  and  a  man 
who,  knowing  that  the  defect  is  thus  concealed,  sells  the 
estate  with  all  its  faults  without  disclosing  this,  which  he 
knows  cannot  be  discovered:  in  either  case  the  pur- 
chaser is  deceived.  In  the  first  case,  no  doubt,  the 
seller  by  his  act  hides  the  defect,  but  there  is  no  positive 
fraud  in  hiding  the  defect ;  the  fraud  is  committed,  or  at 
least  consummated,  when  the  seller  by  his  silence  in- 
duces the  purchaser  to  buy  without  the  means  of  know- 
ledge. Now  in  this  respect,  the  sellers  in  the  two  cases 
are  upon  a  par,  for  each  is  aware  that  the  defect  is  hid, 
and  each  is  silent.  Can  it,  in  point  of  honesty,  matter 
that  the  one  covered  the  defect  and  that  the  other  only 
knew  that  it  had  been  covered. 

32.  But  where  even  the  estate  is  sold  generally  and 
not  subject  to  all  faults,  the  ground  and  basis  of  an 
action  in  a  case  of  this  nature,  for  recovery  of  a  depo- 
sit, where  the  contract  is  in  fieri ;  or  of  damages,  where 
the  contract  is  actually  executed,  is  the  scienter ;  and, 
therefore,  if  the  vendor  was  not  aware  of  the  defect,  he 
will  not  be  answerable  for  it.  Nor  will  trifling  defects 
be  a  sufficient  foundation  for  such  an  action. 

33.  Thus,  in  a  case(^)  where  a  purchaser  brought  an 
action  against  a  vendor,  to  recover  damages  for  having 
sold  him  a  house,  knowing  it  had  the  dry-rot  {e) ;  it 
appeared,  that  the  house  was  situated  in  a  clayey  soil, 
and  that  the  floor  lay  near  the  ground,  by  which  some 
of  the  timbers  had  rotted ;  but  the  vendor  was  not 
aware  of  the  defects,  and  the  purchaser  was  non- 
suited.    Lord  Kenyon  said,  the  circumstances  that  had 

{d)  Bowles  V.  Atkinson,  N.  P.  (e)  See   Grant  v.  Munt,  Coop. 

MS.;   and  see   Legge  v.  Croker,       173,  supruy  p.  540. 
1  Ball  &  Beat.  506. 
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been  proved  in  this  case  might  be  described  by  a  word 
that  was  used  by  one  of  the  witnesses ;  they  were  mere 
bagatelles.  If  these  small  circumstances  were  to  be 
the  foundation  of  an  action,  ever}^  house  that  was  sold 
would  produce  an  action.  If  a  broken  pane  of  glass 
that  might  be  found  in  a  garret  window,  perhaps,  had 
not  been  described  by  the  seller,  it  would  be  the  ground 
of  an  action.  If  he  was  to  consider  himself  as  a  wit- 
ness in  the  cause,  he  could  say  he  had  met  with  some- 
thing of  this  kind,  and  he  never  thought  himself  im- 
posed upon,  because  now  and  then  some  rotten  boards 
and  rotten  joists  might  be  found  about  a  house.  Be- 
sides, there  was  no  imposition,  no  mala  jides  in  this  case. 

34.  And  of  course  the  same  rule  prevails  where  the 
question  turns  upon  title,  and  the  estate  is  agreed 
to  be  sold  with  all  defects  of  title.  Where,  therefore,  a 
leasehold  estate,  for  which  rent  had  been  paid,  had 
been  sold  by  the  lessee  as  a  fee  simple,  which  fee  simple 
afterwards  became  vested  in  assignees  of  a  bankrupt, 
who  contracted  to  sell  the  estate  to  a  person  who  agreed 
to  accept  a  conveyance  of  such  right  or  title  as  might 
be  theirs,  with  all  faults  and  defects,  if  any,  and  the 
purchase-money  was  paid,  and  afterwards  the  lessor 
recovered  the  property ;  the  purchaser,  before  the 
execution  of  the  agreement,  asked  the  sellers  whether 
any  rent  had  ever  been  paid,  and  they  replied,  that  no 
rent  had  ever  been  paid  by  the  bankrupt  or  any  person 
under  whom  he  claimed ;  and  the  jury  having  found  that 
the  sellers  believed  their  representation  to  be  true,  the 
purchaser,  it  was  held,  had  no  right  to  recover  the  pur- 
chase-money ;  for  the  concealment  must  be  fraudulent, 
and  the  statement,  though  false,  was  not  fraudulent  {/). 

35.  Although  the  purchaser  might,  with  proper  pre- 
caution, have  discovered  the  defect ;  yet  if,  during  the 

(/)  Early  v.  Garret,  9  Barn.      Q%l,post,  ch.  1,2,  s.  2. 
&  Cress.   928;    4  Man.   &    Ryl. 


552  OF    CONCEALMENT    OF    DEFECTS. 

treaty,  the  vendor  mdustriousfy  conceal  the  fact,  equity 
will  not  assist  him. 

36.  Thus,  upon  a  suit  for  a  specific  performance,  the 
defence  was,  that  the  estate  was  represented  to  the 
defendant  as  clearing  a  net  value  of  90  L  per  annum, 
and  no  notice  was  taken  to  him  of  the  necessary  repair 
of  a  wall  to  protect  the  estate  from  the  river  Thames, 
which  would  be  an  out-going  of  50  /.  per  annum.  And 
it  appearing,  upon  evidence,  that  there  had  been  an 
industrious  concealment  of  the  circumstances  of  the  wall 
during  the  treaty,  the  Lord  Chancellor  dismissed  the 
bill,  but  without  costs  (^). 

3/.  So  where,  upon  the  sale  of  a  house,  the  seller 
being  conscious  of  a  defect  in  a  main  wall,  plastered 
it  up  and  papered  it  over,  it  was  held  that,  as  the 
seller  had  actually  concealed  it,  the  purchaser  might 
recover  (h). 

38.  We  may  close  this  section  by  observing,  that  if  a 
purchaser  having  a  right  to  rescind  a  sale  upon  the 
ground  of  fraudulent  representations,  continue  to  deal 
with  the  subject  of  the  sale  as  owner  after  he  is  aware 
of  the  fraud,  he  will  be  held  to  have  waived  his  right  of 
action  (i). 

(g)  Shirley  v.  Stratton,    1  Bro.      Gibbs,  J. 
C.  C.  140.  (0    Campbell    v.     Fleming,    1 

{h)    4   Taunt.    785,    cited    by      Adol.  &  Ell.  40. 
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payable  although  the  sale  is  not  by  regular  auction  -     22 

sale  to  highest  bidder  after  the  auction    -        -         -     ib. 
what  is  an  auction  -..-._     og 
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payment  of  duty,  not  a  ])art  performaiu-e  of  parol  agree- 
ment        -         -         -.- 2o<) 

See  Au<  tioxeeij       IiiDni\(;.     Conditions  of  Sale. 
Vol.  iii. 
AUCTION, 

Dutch,  how  conducted  -         -         -         -         .         oy   „ 
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sales  by,  vitiated  bj'-  the  employment  of  piiifei's        -         -     27 
putting  up  an  estate  by,  Avill  not  charge  assignees  as 

owners     .--.---».     92 
sales  by  auction  within  the  statute  of  frauds    -        -        -  103 
sale  by,  not  void  for  inadequate  price     -        -         -         -  459 
See   Assignees    of    Bankrupts.      Conditions 
OF  Sale,     Deposit. 

BANKERS, 

deposit  of  money  at,  by  purchaser,  not  binding  on  seller     79 

See  Agent.     Cheque. 

BANKRUPT, 

sales  of  bankrupts'  estates  not  liable  to  auction  duty        -     1 G 
effect  of  estate  being  in  mortgage  -         -        -IG.  18.  21 

biddings  for  his  estate  opened 93 

seller,  was  to  be  tenant  from  year  to  year  to  purchaser, 
yet  contract  enforced         -         -  -         -         .  430 

See  Agreements.  Assignees  of  Bankrupts. 
Commissioners  of  Bankrupts.  Lien. 
Time.     Vol.  ii. 

BANKRUPTCY,  ACT  OF, 

will  not  discharge  a  contract,  for  sale      -        -        .         .  273 
after,  contract  may  be  rescinded  by  Chancellor       -        -  274 
See    Assignees    of    Bankrupts.      Specific    Per- 
formance.    Vol.  iii. 

BANKRUPT,  ASSIGNEES  OF.    See  Assignees  of  Bankrupts. 

BARON  AND  FEME, 

where  his  contract  for  sale  of  her  estate  will  be  enforced  331 

See  Agreements.     Feme  Covert.     Vol.  ii.  iii. 

BENEFIT, 

to  estate  before  conveyance  belongs  to  purchaser,  276.  408.  473 
as  upon  the  dropping  of  lives  -         -         -         -  473 

unless  he  is  guilty  of  delay,  where  -        -         -  470 

See  Advowson, 

BIDDING, 

dumb  bidding  liable  to  auction-duty      -         -         -         -     24 
of  so  much  per  cent,  more  than  has  l)een  offered  is  bind- 
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private,  on  the  part  of  owner,  not  fraiululent  ■where  real 
bidders     - 31 

unless  more  tlian  one  bidder  is  employed         -       32.  34 

or  there  is  an  engao;emcnt  there  is  to  be  no  puffer     ib, 

or  tlie  estate  is  to  be  sold  without  reserve     -         -     ib. 

meaning  of  tlie  words  "  without  reserve  "       -         -         -    ib. 

may  be  countermanded  before  the  lot  is  knocked  down   -     37 

by  a  purchaser  voidable  unless  he  pay  the  auction-duty  -     38 

by  an  agent  beyond  his  authority 7-2 

opened  upon  sale  of  bankrupt's  estate     -         -         -         -     93 
opened  upon  sales  by  courts  of  equity    -         -         -         -121 
See  Attorney.    Auction  Duty.    Sales  before 
A  Master. 

BILL  IN  EQUITY, 

several  purchasers  of  lots  cannot  1)6  included  in  one         -  3G1 
stewards  or  receivers  should  not  be  made  parties     -         -     ib. 
adverse  claimant  should  not  be  a  party  in  a  bill  for  spe- 
cific performance      -         -         -         -         -         -         -362 

nor  a  mortgagee   -------     ib. 

where  different  agreements  are  proved  -        -        -         -  303 

may  be  filed  by  seller  though  deposit  recovered      -         -  360 
dismissed,  Avhat  relief  may  be  given  against  the  plaintiff  398 
See  Action.     Cross  Bill.     Injunction. 

BILL  OF  EXCHANGE, 

for  purchase-money  at  day  certain  must  be  paid,  althouo-h 
seller  refuse  to  convey       -         -         -         -         -         -374 

when  payment  may  be  resisted       -         -         .         -     ib. 
See  Vol.  iii. 
BOND, 

of  reference  to  fix  price,  an  agreement  •         -        -        -  i7(; 
See  Vol.  ii.  iii. 

BREACH  OF  CONTRACT, 

remedies  for         -----_..  g^.-j 
notice  of  intention  to  rescind  contract,  when  to  be  given, 

381.  434 
See  Action.  Agreement.   Rescinding.  "N'ol.ii. 
BUILDING, 

included  in  lease  removed,  title  bad       -         -         -         -     48 
described  as  brick-built,  its  meaning      -        .         .         _     52 
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first-rate  building-ground,  its  moaning    -         -         -  -     57 

a  part  performance,  Avliere     -----  200,  20 1 
See  Improvements.     Vol.  ii.  iii. 

CAVEAT  EMPTOR, 

Avliere  tlie  rule  applies  ------    530.  544 

CALAMITIES  OF  TIMES, 

affecting  value,  no  ground  of  relief        -         _         -         _  439 

CHANCERY.     See  Sales  before  a  Master. 
CHARITY.     See  Devise. 

CHEQUE, 

on  banker   for   deposit  may  be  refused  payment  wliere 
purchaser  could  recover  the  deposit   -         -         -         -     74 

"CLEAR"  YEARLY  RENT, 

Avhat  it  is-         -         -         -         -         -  -         -         -48 

CLERK, 

to  auctioneer,  signing  an  agreement        -         -         -  -  181 

cannot  contract  without  authority  -         -         -  -  187 

is  seller's  agent  to  take  down  names,  &c.,  at  auction  -  188 

COLLIERY, 

purchaser  under  decree,  when  entitled  to  profits  of  -  109 

COMMISSION, 

of  auctioneer         -         -         -         -         -         -         -         -71 

when  his  commission,  &c.,  allowed  on  bill  filed         -     7G 
of  agents      ---------72 

See  Auctioneer. 

COMMON, 

ritrht  of  over  inclosed  estate  fatal  -----  501 

unlimited  right  of  sold,  limited  right  for  sheep,  bad        -  502 

sheep  walks  not  forced  on  purchaser  of  freehold      -         -  502 

COMPENSATION, 

condition  to  take,  in  case  of  errors  of  description,  its  con- 

sti'uction        --------50 

for  rent  Avhere  sale  is  by  the  court  -         -         -         -     99 

purchaser  may  elect  to  tnke  ])artial  interests  of  vendor 

Avith  compensation,  where       -----  485 

what  misdescription  of  interest  is  a  subject  of  -         -  492 
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right  of  sportino- not  a  subject  of  -----  501 

nor  rip;lit  of  coiiunoii      .-_-.-     ib. 
nor  riglit  to  dig  tor  mines       -----  oo-i 

nor  repairs  of  chancel    ------     ib. 

nor  large  rents       -------  504 

for  small  quit  rents,  &c.  -----    502.  504 

.  for  tithes -         -  .520 

purchaser  entering  and  interruj)ting  seller  bound  to  take 
compensation  for  part        ------  524 

purchaser  entitled   to,    for  a  deficiency   in   (piantity,  in 
what  cases         -         -         -         -         -         ••         -         -  o-2o 

bill  for,  Avill  not  lie  after  conveyance  executed         -         -  3G5 
Sec  Auctioneer.     Conditions  or  Sale.     Par- 
tial    Execution.       Quality.        Quantity. 
Repairs.     Tithes.     Vol.  ii. 

CONCEALMENT, 

where  it  amounts  to  a  fraud  -         -         -         -         -  7, 8 

to  what  I'clicf  purchaser  is  entitled  -         _         -    387,388 

where  unreasonable  price,  sale  set  aside  -         -         -  43s 

fatal,  although  sale  with  all  faults  -         -         -         -  545 

of  repair  of  a  river  wall         ------  552 

of  a  defect  in  a  wall     --.-.--     ib. 
See  Rescinbing.     Vol.  ii.  iii. 

CONDITIONS  OF  SALE, 

liberally  construed        -------39 

cannot  be  verlially  contradicted     -         -         -         -         -  40 

although  [)urchaser  bind  himself  to  abide  by  declara- 
tions made  at  the  sale          -         -         -         -         -  4 1 

uidess  he  have  personal  information         -         -         -  42 
that  sale  shall  be  void  on  non-perfornumce  of  an  act  is  at 

the  option  of  the  other  party      -         -         -         -         -  44 

estate  should  be  minutely  described        -         -         -         -  44 

"  free  public  house,"  meaning  of  term   -         -         -         -  45 

"  common  and  usual  covenants,"  the  like       -         -         -  40 

rights  of  way,  the  like            ------  4.5 

lights 47 

right  to  wall --  ib. 

1)rick-l)uilt,  meaning  of  term  -         .         -         .        52,53 

clear  vearlv  rent  --------  4^ 
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reading  of  lease,  not  intiteriul  if  terms  misstated  in  })ar- 
ticulars 48 

what  is  a  sufficient  statement  of  covenants  in  lease  -     ib. 

powers  of  redemption  and  pre-emption  not  stated    -         -     50 
purchaser  of  under-lease  cannot  object  to  usual  cove- 
nants in  original  lease        -         -         *         -         -         -341 
where  he  is  bound  by  notice  of  unusual  covenants    -  342 
as  to  the  payment  for  timber  -         -         -         -         -     61 

as  to  the  payment  for  fixtures        -----     ib. 

as  to  the  non-production  of  deeds  -         -         -         -     62 

as  to  searches,  assignments  of  terms,  &c.         -        -        -     63 
as  to  the  expense  of  attested  copies         -         -        -        -    ib. 

as  to  the  non-production  of  lessor's  title  -         -         -     ib. 

as  to  forfeiture  of  deposit,  and  right  to  re-sell  -         -     05 

reference  to,  may  supply  terms  omitted  in  the  agreement  171 
must  be  referred  to,  or  annexed  to  agreement  to  be  read  -  174 
pasted  up  in  sight,  will  bind  a  purchaser,  where      -         -     43 
what  provision  should  be  inserted  therein       -         -         -     37 
statement  that  property  is  in  lease,  binds  the  purchaser  to 
covenants  in  it  -         -         -         -         -         -        17,  49 

if  misrepresentation,  purchaser  entitled  to  compensation  -     50 

to  guard  against  misdescription  of  estate,  only  guard 

against  unintentional  errors         -         -         -         ib.  58.  539 

and  error,  must  be  fit  subject  for  compensation         -     51 

and  capable  of  having  value  fixed  -        -        -         -     57 

and  property  must  be  identical        -        -        -        62,  53 
and  be  identified  -        -         -         -        -        -        -53 

See  Auction.     Auctioneer.      Auction  Duty. 
Bidding.     Mistake.     Vol.  ii. 

CONFIDENCE.     See  Attorney. 

CONFIRMATION, 

destroys  right  to  rescind  a  contract        -        -        .         .  390 

although  new  circumstance  of  fraud  discovered        -  ib. 

valid,  although  contract  fraiululent,  semhle     -         -         -  393 

party  must  be  aware  of  his  right,  and  under  no  influence  394 

and  of  the  consequences  in  law        -         -         -         -  ib. 

but  need  not  know  all  circumstances       -         -        -  ib. 

must  be  given  freely     -------  ib. 

See  Vol.  iii. 
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CONSIDERATION,  I'^gc 

unreasonable,  no  ground  to  refuse  the  aid  oleciuity  -  438 

unless  fraud,  misrepresentation,  or  concealment  -  ib. 
inadequacy  not  a  ground  for  relief  -  -  -  -  4-10 
value  of  life-annuity  may  be  weighed  -  -  -  -  ib. 
concealment  which  leads  to  inadequacy,  gives  right  to 

relief i'--- 

or  misrepresentation,  where 441 

inadequate,  not  material  where  value  known  to  neither 

party       -- ""    ^'^* 

after  conveyance,  inadequacy  Avlthout  fraud  insufficient  -  442 
unless  seller  was  ignorant  and  purchaser  knew  of  his 

right ^-^3 

or  advantage  is  taken  of  seller's  distress  -  -  -  ib. 
inadequate,  in  sale  by  heir  of  expectancy,  relieved  against  444 
although  heir  unprovided  for  and  interest  remote  -  ib. 
purchaser  must  prove  adequacy  -  -  -  -  ib. 
inadequate  in  sales  of  reversions  a  ground  tor  relief  -  446 
although  property  part  in  possession  -  -  -  ib. 
but  sale  binding  if  bouajide  at  market  price    -         -  448 

or  sale  is  by  auction ^-^^ 

or  sale  is  by  tenant  for  life  and  remainder-man         -  460 

or  seller  can  substantially  grant  a  possession    -         -     ib. 

or  landlord  extends  a  tenant's  term  -        -         -     ib. 

but  not  if  contingency  is  not  the  subject  of  valuation  461 

receipt  for  consideration,  operation  of    -         -         -         -  462 

inadequate,  how  ascertained  .         _        -        .    462, 448 

inadequate,  relief  lost  by  delay  or  confirmation        -         -  463 

relief  upon  the  principle  of  redemption  -         -         -         -     ib. 

})urchaser  allowed,  for  improvements       -         -         -  464 

not  charged  for  wilful  default  -         .         -     ib. 

contingent,  failing  before  the  conveyance,  estate  belongs 

to  purchaser     -        -         -         -         -        -        "         -4/4 

fixed  by  a  referee,  good,  where 464 

a"-reed  to  be  fixed  bv  valuation,  enforced        -         -         -  465 
but  where  persons  are  appointed,  the  sale  is  void, 

unless  they  act >'^- 

so  if  one  of  the  parties  die  before  the  award       -     ib. 

See    Agreemext.        Annuity.        Bankulpt. 
Phice.     Vol.  iii. 
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not  admitting  of  valuation     -         -         -         -         -         -  461 

See  Consideration.     Vol.  ii.  iii. 

CONSTRUCTION  OF  THE  PARTIES, 

not  admissible  to  explain  an  instrument  -         -         .  055 

CONTRACT, 

■what  are  distinct  contracts     ------  230 

the  equitable  consequences  of  it     -         -         -         -         -  272 

for  sale  of  estate,  converts  it  into  ])ersonalty    -         -         -  273 
although  the  election  to  purcliase  is  in  the  purchaser  291 
unless  a  title  cannot  be  made,  or  e(|uity  Avill  not 
perform  the  contract    -----  300 

Avhcn  deemed  complete  -----    307 ^  goy 

See  Agreement.     Devise.     Purchaser. 

CONVERSION, 

contract  to  sell  converts  estate  into  personalty          -  -  291 

although  option  to  purchase  is  in  a  lessee          -  -  292 

if  no  title,  heir  at  law  of  seller  takes        -         .  -  3ug 

and  heir   or  devisee  of  purchaser   not   entitled  to 

another  estate     -------  307 

no  conversion  unless  equity  Avill  enforce  contract  -  308 

CONVEYANCE, 

upon  sale  b}^  court,  by  whom  prepared  and  settled  -  -  109 
draft  of,  approved,  not  an  agreement  -  -  -  -  178 
objected  to,  and  one  party  agrees  by  parol  to  rectify  it 

and  the  other  executes  it,  agreement  is  binding  -  -  270 
to  lessee  determines  the  covenants  -         -         -         -  278 

from  infants,  lunatics,  &c.,  trustees  -         -         -         -  322 

from  tenant  for  life   or  executory  devisee  to  purchaser 

from  devisor     -         -         -         -         -         -         -         -323 

lands  left  out  of,  where  purchaser  is  entitled  to  -  530,  531 
lands  inserted  in,  by  mistake,  seller  entitled  to  -         -     ib. 

not  operating  as  purchaser  supposed,  no  bar  to  seller's 

relief        ---------  539 

should  be  stipulated  that  conveyance  shall  be  jjrepared  by 

and  at  expense  of  purchaser  -----  370 
must  be  prepared  and  tendered  by  purchase)',  altliougli 

not  bound  to  prepare  it  by  agreement  -         -         -  375 
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but  purcliaser  altlioiiii,li  required  to  prepare  convey- 
ance, need  not,  if  title  bad  -         -         -         -  377 
See  Draft.     Yol,  ii.  iii. 

COPYHOLDS, 

contracted  for,  devisalile  before  surrender,  under  old  law  -  Q79 
passed  under  a  general  devise,  if  surrendered,  although 
bought  after  the  will  ------  286 

pass  by  will  without  custom,  &c.,  under  new  law     -         -  287 
sold  as  freehold,  not  forced  on  purchaser         -         -         -  487 
sold  as  equal  to  freehold,  must  be  conveyed  to  purchaser 
though  freehold         .-.----     ib. 

sold  with  a  stipulation  to  avoid  sale,  if  they  prove  free- 
hold, must  be  proved  to  be  copyhold  .         -         -  488 
pass,  by  what  description      -         -         -         -         -        -  531 

See  CoxvEYAXCH.     Yol.  ii.  iii. 

CORPORATIONS, 

ecclesiastical,  in  sale  by,  time  material  -  -  -  -  414 
See  Yol.  iii. 

COSTS, 

of  purchaser  under  decree  to  be  paid  if  title  ])ad      -         -  111 
by  the  plaintiff,  if  no  funds     -----     ib. 
repaid  upon  reversal,  do  not  carry  interest      -         .         -  3!)<j 
See  Reference  to  Master.     Yol.  ii.  iii. 

COYENANTS, 

in  lease,  where  properly  stated  in  particulars  -  -  -  48 
"  common  and  usual,"  meaning  of  term  -         -         -     49 

in  lease,  enure  to  purchaser  of  reversion  -         -        -  ."l.") 

purchaser  of  imdcrlcasc  l)Ound  by  usual    covonnnts    in 

original  lease    --------   ;M  1 

where  bound  by  notice  of  unusual  ones  -  -  -  .'342 
prohibitory  covenant  :igainst  purchaser's  declared  object 

and  seller  silent,  fatal  ------     ib. 

in  agreement  for  purchase,  are  dependent  -  -  -  372 
See  Yol.  ii.  Iii. 

CROPS, 

where  they  can  lie  sold  by  parol  -  -  -  -  14  1.144 
])urcliascr  of,  how  bound  by  statute  .  -  ..  -   if,y 

vol..  I.  r  v 
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stamp  upon  sale  of        -        -        -        -        -        -        -158 

See  Vol.  ii.  iii. 

CROSS  BILL. 

not  necessai'v  where  answer  admits  an  agreement,  tlioiiali 

different  from  that  stated  in  bill  -         -         .         .  303 

See  Vol.  ii. 
CROWN, 

estates  not  liable  to  auction  duty    -        -        -        -         -     1 0 

See  Extent.     Vol.  ii. 
COUNTERMAND, 

of  bidding   ------.--37 

of  authority  of  arbitrators  by  death  of  party    -         -         -  455 
COURTS  OF  EQUITY.  See  Sales  before  a  Master.  Yol.ii, 
DAMAGES, 

nominal,  where  the  vendor  has  no  title  -         ^         -         .  369 
so  where  auctioneer  sells  after  his  authority  has  ex- 
pired       ------._     ii). 

sed  qii.  as  a  general  rule         -         -         -         -         -     ib. 

in  equity,  where  seller  sold  to  a  second  purchaser  pend- 
ing suit 363 

whether  they  can  be  given  in  equity      -         -         .         _  3^4 

none  in  equity  for  defective  title    -----  3G5 

nor  for  misrepresentation,  after  conveyance  executed    ib. 

nor  for  loss  by  selling  out  of  funds  -         -         .  369 

See  Vol.  ii. 
DEATH, 

of  vendor  or  vendee,  contract  not  affected      -         -        -  275 
DECEIT, 

action  by  a  purchaser  for  misrepresentation    -         -         -       4 
action  against  a  purchaser     ------       7 

DECREES  OF  EQUITY, 

obtained  by  fraud,  relieved  against         -         -         -         -  102 

purchaser,  how  far  bound  by  error  in,  or  disobedience  of 

102.  113,  114 
DEEDS, 

condition  for  deliveuy  of  them,  as  all  he  has,  does  not  ex- 
clude right  to  good  title    ------     43 

Avhat  condition  excludes  the  right  to  ihem      -         -         -     62 
may  be  required  to  prove  title,  although  not  to  be  delivered 
to  purcliaser     --------     ib. 

See  Vol.  ii.  iii. 
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wliere  to  be  disclosed  to  a  purchaser      -         -         -        -       2 
DELAY, 

may  destroy  riglit  to  be  relieved  on  ground  of  mistake   -  130 
purchaser  of  advo-vvson  guilty  of,  not  entitled  to  vacancy 

falling 470 

See  Ijiprovembnts.     Time.    Vol.  ii.  iii. 
DEMURRER, 

lies  to  bill  for  a  specific  performance  against  distinct  pur- 
chasers   -         -         -         -         -         -  '      -         -        -  301 

DEPENDENT  COVENANTS 37-2 

DEPOSIT, 

forfeited  under  conditions  of  sale  -         -        -         -         -Go 

where  made  recoverable  as  stipulated  damages       -         -     ib. 
cheque  for,  may  be  refused  payment,  when  deposit  could 
be  recovered    -         -         -         -         -         -         -        -74 

returned,  where  after  sale  by  assignees  fiat  is  superseded      03 
auctioneer's  receipt  for,  where  an  agreement  -         -         -  173 
paid  by  an  infant  who  declines  to  complete,  cannot  l)e 
recovered         -         -         -         -         -         -         -         -336 

in  hands  of  seller  will  be  ordered  into  court,  where  -  3G1 

recovered,  yet  seller  may  file  a  bill        .         .         -         -  OGG 
should  be  retained  by  auctioneer  till  contract  is  completed     75 
ordered  to  be  paid  into  court,  auctioneer's  expenses  to  be 
deducted  -         -         -         -         -         -         -         -7G 

is  a  part  payment         -------73 

loss  by  insolvency  of  auctioneer,  falls  on  vendor     -         -     77 
purchaser  may  not  forfeit,  and  abandon  the  contract        -     80 
investment  of,  in  the  funds,  binding  on  a  vendor  or  pur- 
chaser, where  -         -         -         -         -         -         -         -78 

acceptance  of  less  than,  binding     -         -         -         -         -     79 

purchaser  will  be  relieved  against  a  forfeiture,  where      -     80 
if  purchaser's  bill  for  specific  performance  be  dismissed, 

court  cannot  order  de])osit  to  be  returned    -         -         -     ili. 
if  seller's  bill  be  dismissed,  the  court  may  compel  liiin  to 

repay  deposit  with  interest ib. 

paid  by  an  agent  for  purchaser,  may  be  recovered  by  the 

latter,  if  breach  of  contract        -         -         _         .         -  .^(ls 
purchaser  is  entitled  to  interest  on  bis  deposit  -         -  3(i0 

See  Action.      Auctioneer.      Interest.      Invest- 
ment.    Sales  def-oke  a   Mastek.     Vol.  ii.  iii 

V  V  J 
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false -         -  537 

DEVISEE, 

of  estate  contracted  for,  not  entitled  to  estate  or  purchase- 
money,  if  no  title 307 

contra,  if  an  estate,  not  contracted  for,  is  ])y  will 
directed  to  be  bought         -----  308 

See  Vol.  ii,  iii. 

DEVISE, 

under  old  law : 

estates  contracted  for  devisable,  freehold  and  copyhold   -  278 
passed  by  general  devise,  where      -         -         -         .  280 
did  not  pass,  Avhere        ------     ili. 

of  estate  under  contract  for  sale  for  a  charity,  invalid     -  27G 
of  a  term  y-as  revoked  by  the  purchase  of  the  fee  -         -  280 
of  an  equitable  estate,  not  revoked  by  a  subsequent  con- 
veyance to  the  devisor       -         -         -         -         -         -281 

unless  to  different  uses  ------  284 

and  then,  although  the  contract  was  by  parol  -         -     ib. 
revoked  by  a  contract  for  sale        -----  287 

unless  equity  Avould  not  perform  the  contract,  semhle  288 

where  the  agreement  Avas  abandoned,  qu.         -         -  289 

republication,  what  amounted  to   -         -         -         -         -  284 

where  a  case  of  election  was  raised         -        .         .         -  285 
copyholds  devised  under  old  and  new  law      -         -    286,  287 
by  seller  of  estate  agreed  to  be  sold       -         -         -         -  291 

under  new  law : 

passes  all  property  at  testator's  death      -         -        -        -  295 

not  revoked  beyond  interest  subsequently  created  -         -  296 
unless  by  marriage,  &c.  -----     \h, 

of  estates  contracted  for,  valid       -----     ib, 

operation  of,  where  a  term  passed  and  the  fee  bought      -  296 

operation  of  will  of  lessee  giving  realty  and  personalt}^, 

and  then  buying  fee  -..-.-  298 

when  the  term  is  specifically  given  .         -         -  300 

revocation  confined  to  estates  created     -         -         -         -     ib. 

election,  now  altered    -------     il). 

cautions  in  purchasing  of  heir  at  law      -         -         -         -  3(tl 

contrnct  to  sell,  whetlier  a  revocation     ,         -  -  -     ib. 
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DEVISE — continued.  Page 

under  now  law — confhmed. 

contract  not  executed  by  equity  or  abandoned,  no  revo- 
cation     ---------  .303 

b}"- seller  of  estate  contracted  to  be  sold,  its  effect    -         -     ib. 
tenant  for  life,  &e.  to  convey  to  purchaser  from  devisor  -  3-23 
See  Conversion'.    Heir  at  Law.     Legatee.     Will. 
Vol.  ii.  iii. 
DISCRETIONARY  POWER, 

in  trustees,  tliey  cannot  be  compelled  to  exercise  it  -  3-1 5 

DISTRESS, 

for   rent  reserved   upon  lease  of  freehold  or  leasehold, 
where  there  is  a  reversion  -         -         -         -        315  n. 

where  a  purchaser  can  distrain      -         -         -         -         -  314 

DOWER, 

how  affected  by  3  &  4  Will.  4,  c.  lOo     -         -         -         -  3-29 

DRAFT, 

of  conveyance  approved,  not  an  agreement     -         -    178.185 
nor  although  altered  or  written  by  party  -         -  184 

njjprobation  does  not  make  it  liable  to  a  stamp  -  185 

See  Conveyance.     Vol.  ii. 
DRY  ROT 550 

EJECTMENT, 

where  it  can  be  brought  without  notice  against  purchaser 
in  possession     -         -         -         -         -         -         -         -378 

not  barred  by  ])urchaser's  possession      -         -         -         -     ib. 

See  Mortgage. 
ELECTION.     See  Heir  at  Law.     Possession. 
EQUITY, 

after  bill  tiled,  will  prevent  acttotlie  injury  (il'citlicr  p;irty   35fi 

protects  purchasers /^r;«<//rV/(' and  without  notice     -         -  -^tiS 

See  Agreemj;nts.   Compensation.   Penalty.   Salks 

before    a    Master.       Specific    Performance. 

Vol.  ii.  iii. 

EQUITY  OF  REDEMPTION.     See  Mortgage. 
ERRORS, 

of  description       --- ,50 

See  Estate. 
ESCHEAT, 

as  to  trustees  and  mortgagees  contincd  to  beneficial  in- 
terest         3-23 

p  p  3 
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ESTATE,  Page 

should  be  minutely  described  in  particulars    -         -         -     44 

rights  of  way         -.-----45 

plan  of  new  street  -         -         -         -         -         -47 

lights  -         - 47 

right  to  wall  -------     ib. 

condition  to  guard  against  misdescription  of,  its  eftect     -     30 
must  he  bona  Jide  -         -         -         -         -        51.53 

and  property  must  be  identical       -         -         -         -     5-2 

and  be  identified  -         -         -         -         -         -         -53 

substantial  misdescrijotion  fatal       -         -         -         -     64 

although  not  wilful        .-_.-.     55 
See  Conditions  of  Sale.     Vol.  ii.  iii. 
ESTATE  TAIL, 

how  far  bound  by  contract    ------  326 

EVIDENCE, 

between  two  purchasers  of  right  to  a  wall       -         -         -     47 
EVIDENCE,  PAROL, 
admissible,  where : 

to  prove  consideration  consistent  with  the  deed        -         -  218 
as  a  defence  to  a  bill  for  specific  performance  on  fraud, 
mistake  or  surprise  ------  2-27 

to  explain  latent  ambiguities  -         -         -         -         -  251 

to  explain  the  meaning  of  ancient  instruments  -         -  256 

to  show  what  is  parcel  or  not,  of  the  thing  conveyed  -  250 
to  explain  a  mistake,  where,  and  where  not  -  -  -  258 
on  the  ground  of  fraud  ------     ib. 

what  is  fraud -  268 

to  correct  a  settlement  contrary  to  intention    -         -         -  260 
to  correct  a  deed  made  to  prevent  forfeiture   -         -         -  266 
not  admissible,  where : 

to  disannul  or  vary  a  written  agreement  _  -  .  218 
to  correct  printed  conditions  of  sale  -  -  -  -  220 
to  supply  quantities  omitted  -         -         -         -         -  221 

of  what  passed  before  agreement,  to  vary  it  -  -  -  219 
that  old  or  new  style  Avas  intended  -  -  -  -  221 
the  rules  are  the  same  in  equity  --.---  222 
as  a  defence,  if  the  agreement  was  correctly   reduced 

to  writing         -..-----  229 
of  collateral  matters,  though  not  mentioned  in  the  agree- 
ment          233,  23JI 
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not  admissible,  wlierc — continued. 

ol"  the  variation  of  au  agreemt'iit    -         -         -         -    231.237 

unless  the    i)arol  agreement  has  been  in   part   i)er- 
formetl      -         -         -         -         -         "         "         -  21- 

of  the  waiver  of  a  contract,  except  as  a  defence  in  eqnit y, 
scmbJe      ---------  ~^^ 

to  exphiin  a  patent  ambiguity         -         -         -         -         -  2-51 

as  the  meaning  of  a  word  in  a  deed         .         -         -     ib. 

or  will  .         -         - 25--i 

or  act  of  parliament        -----     il). 

to  restrain  general  words "  ~-^^ 

of  the  construction  of  the  parties    -         -         -         -    2o4,  255 
where  a  jjrovision  was  left  out  as  illegal  .         -         -  207 

See  Statute  of  Frauds.     Witness.     Vol.  ii.  iii. 
EVICTION, 

purchaser  before,  may  be  relieved  against  fraud     -         -  388 
See  Vol.  ii. 
EXECUTORY  DEVISEE, 

to  convey  to  purchaser  from  devisor       -         -         -         "  323 
EXECUTOR, 

where  bound  to  i)ay  the  purchase-money  ibr  the  heir        -  305 
may  maintain  action  for  breach  in  purchaser's  life,  Avheie  371 
See  PunciiASE-MoxEY.     Vol.  iii. 
EXPENSES, 

of  re-sale,  where  the  purchaser  becomes  bankrupt  -         -     00 
unusual,  agreed  to  be  paid  by  purchaser  and  omitted  l»y 

mistake,  a  defence     -         - '^^-^ 

of  investigating  a  title,  &c.  to  be  paid  to  purchaser  under 
decree,  where  no  title        -         -         -         -         -111,112 
upon  private  sale,  may  be  recovered  if  no  title  -  37ti 

of  the  conveyance  fall  on  the  purchaser,  who  prepares  it     375 

Sec  A'ol.  ii.  iii. 
EXTENT, 

sale  under,  where  a  title  cannot  be  made         -         -         -   1 3 1 

contract  witli  part  of  money  jKiid  overreached  by    -         -  275 

FALSE  DESCRIPTION.      See  Conditions  or  Sale.      FitAiD. 

Quality.     Quantity.     Value. 
FALSE  REPRESENTATIONS, 

by  a  stranger        ..-..---O 
where  it  requires  a  writing    ------       7 

Sec  Vendoj{. 

1'  p  1 
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FAULTS, 

yale  ■svitli  all  -----_-_  53(5 

FEME  COVERT, 

sale  of  her  separate  estate  enforced         -  _  .  .  330 

with  power,  whether  contract  binds  it    -  -  -  -  331 

with  se])arate  estate  purchasing,  enforced  -  -  -  334 

See  Baron  and  Feme.    Vol.  ii.  iii. 
FINES, 

on  renewals,  misstatement  of     -         -         -         -         -  4,  339 
See  Vol.  ii.  iii. 
FIRE, 

loss  b}',  after  contract,  to  be  borne  by  the  purchaser         -  468 
contra,  M'here  estate  is  sold  before  a  master,  and  the 
report  is  not  coniirmed  absolute  -         -         •  46U 

deeds  destroyed  by,  after  contract,  may  prevent  a  good 

title  - 472 

See  Conditions.     Vol.  ii. 
FIXTURES, 

purchaser  where  entitled  to-         -         -         -         -         -61 

sold  by  parol  by  tenant  to  landlord,  valid      -         -         -  145 

FOOTPATH, 

not  mentioned,  purchaser  bound    -----  536 
FORFEITURE.     See  Escheat. 
FORGED  MORTGAGES  -        -        -        -        -        -  312 

FRAUD, 

misdescriptions  by         .         _         i         -         -         -         -     55 

misdescriptions  by  error         -         -         -         -         -        51,  55 

representations  by,  during  treaty,  not  excluded  by  agree- 
ment signed      --------82 

in  the  terms  of  agreement,  specific  performance  denied  -  225 
avoids  agreement  in  law  and  equity       -         -         -         -  271 

in  contract,  purchase-money  may  be  followed  after  con- 
veyance   ---------  400 

FREEHOLD, 

sold,  leasehold  or  copyhold  not  sufficient        -         -    480,  487 
See  Copyhold.     Vol.  iii. 

FREE  PUBLIC-HOUSE, 

meaning  of  term  in  particulars       -         -         -         -         -     45 
See  Vol.  iii.     [Public-House.] 
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FUNDS,     See  Investment,     Stock,     Vol.  ii.  iii. 

GENERAL  WORDS, 

restrained  in  equity,  wliere  mistake        -         -         -         -  055 
GROUND  RENT, 

rack  rent  described  as,  fatal  -        -        -        -         -     51 

HEIR, 

relieved  against  a  sale,  for  an  inadequate  consideration  -  iii 

HEIR  AT  LAW, 

bound  by  ancestor's  contract  -        -         -        -        -275 

unless   devisee  permit  him   to  take   the   estate   for 
a  long  time        -.-...-  '28-2 
what  should  be  attended  to  in  buying  of  him  Avhcrc  there 

is  a  M-ill 286,  301 

entitled  to  lands  contracted  for  by  his  ancestor,  where     -  305 
his  power  over  them       ------    ib, 

executor  completing,  a  trustee  for  heir    -         -         -  305 
if  heir  pay,  he  is  to  be  repaid  out  of  the  assets  -    ib. 

if  conti'act  rescinded  from  temporary  want  of  assets, 

another  estate  to  be  bouglit  -         .         -         -  306 

if  heir  wrongfully  apply  personalty,  to  the  purchase, 

it  creates  a  charge -    ib. 

of  purchaser,  no  claim  if  no  title  to  estate  contracted  for,  3o7 
put  to  his  election,  although  testator  had  not  the  estate  at 
the  time  ---------  285 

an  infant  can  convey  to  purchaser  from  ancestor     -         -  322 
infant,  of  nominal  purchaser,  when  to  convey  -         -  322 

when  he  may  maintain  action   for  breach   in  ancestor's 

life 371 

selling  expectancy  for  inadequate  price,  relieved  where  -  444 
See  Agreements.     Consideration.     Vol.  ii.  iii. 

HUSBAND  AND  WIFE.     See  Baron  and  Feme.     Vol.  ii. 

IDENTITY, 

of  parcels  where  condition  to  guard  against  misdescrip- 
tion ---------53 

IMPROVEMENTS, 

where  a  part  performance 200,  201 

purchaser  allowed    lor,  whore  sale  set  aside    for  inade- 
quacy      ---------  404 
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on  adjoiiuiig  property  agreed  to  be   paid  by  purchaser 
111  list  be  made  l)y  the  day  -         -         -         -         -         -318 

by  purchaser,  Avhere  they  give  a  right  to  u  partial  per- 
formance -         -         -         -         -         -         -         -500 

See  Building.     Vol.  ii.  iii. 

INADEQUATE  CONSIDERATION.     See  Consideration. 

INCUMBRANCES, 

should  be  disclosed  to  a  purchaser  -         -         -         -       8 

denied  to  a  purchaser,  relieved  against  -         -         -         -     1 1 

if  not  suppressed,  purchaser's  remedy  is  under  the  cove- 
nants       -         -         -         -         --         -         -         -10 

purchaser  should  inquire  of  a  supposed  incumbrancer      -     12 

See  Attorney.    Purcharer.    Vendor.    Vol.  ii.  iii. 
INDEMNITY, 

by  purchaser  to  seller  of  lease,  against  rent,  &c.      -        "     G3 
to  seller  against  mortgage,  or  incumbrance      -         -  313 
agreement  by  seller  to  give  indemnity  on  real  security 
will  be  enforced        -         -         -         -         -         -         -314 

award  directing  an  acceptance  of  title  and  indemnity, 

bad  -         -         - 495 

vendor  or  purchaser  not  compelled  to  give  or  accept        -  495 

exceptions     -         -         - 494 

See  Mortgagee.     Purchaser.     Vol.  ii.  iii. 
INFANTS, 

can  convey  to  purchaser  from  ancestor  -         .         -  322 

cannot  enforce  contract  for  sale  or  purchase    -         -         -  335 
cannot  recover  a  deposit  if  he  refuse  to  com|)lete     -         -  330 
See  Heir  at  Law.     Vol.  ii.  iii. 

INJUNCTION, 

for  auctioneer,  on  bill  of  interpleader      -         -         -         -     76 

to  restrain  im])rovident  sale  by  trustees  -         -        87,  90 

to  prevent  Avaste  by  purchaser  under  decree  -         -         -  114 

or  by  purchaser  by  contract    -         -         -         -    276.  356 

to  prevent  seller  from  conveying  the  legal  estate     -         -  356 
against  agents  not  parties  to  suit   -----  356 

for  seller  upon  terms     -         -         -         -         -         -         -361 

against  purchaser  bringing  action  after  decree  in  suit       -  366 
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against  seller  bringiiiii-  aulioii  at'ter  bill  di.smi>^sed  for  want 

of  title 307 

See  Vol.  ii.  iii. 
INSOLVENCY, 

agent  may  jmy  to  insolvent  j)rinfi[)al      -         -         -         -     78 
of  auctioneer,  loss  falls  on  the  seller       -         -         -         -     77 
See  Vol.  iii. 
INSOLVENTS, 

estates  of  insolvent  debtors  not  liable  to  auction  duly      -     16 

must  be  sold  by  auction 87 

within  what  time  -------     ib. 

See  Vol.  iii. 
INTEREST, 

what  allowed,  on  rescinding  a  contract  -         -         .    39fc),  397 
postponed  in  payment  by  plaintiff  during  suit,  will  be 
ordered  to  be  paid  if  bill  dismissed     -         -         -         -  393 

but  not  interest  on  the  interest  for  delay  -         -    ib. 

not  upon  costs  repaid  upon  an  order  of  reversal      -         -  399 
paid   by   purchaser   of  leasehold ;    occupation  rent    by 
vendor     ---------  486 

whether  it  can  be  recovered  in  action  for  money  had  and 
received   ---------  370 

on  deposit  to  be  i)aid  by  vendor  where  he  Ciinnot  make 
a  title       ---------  309 

and  on  purchase-money,  if  it  has  lain  dead      -         -    ib. 
See  Investment.     Lessee.     Vol.  ii.  iii. 
ISSUE, 

directed  to  ascertain  whether  there  was  a  mistake  -         -  260 
See  Possession. 
INTERPLEADER, 

by  auctioneer       -         -         -         -         -         -         -        76,  77 

statute  of-  ._-----..     ib. 

INTOXICATION, 

agreement  during,  not  enforced  in  e(iuity        -         -  -  310 
INVESTMENT, 

of  deposit  in  a  cause  binding  on  seller  and  purchaser  -  78 

purchaser  not  bound  l)y,  without  his  assent     -         -  -  79 

assent  to,  not  implied  from  notice  without  reply       -  -  ib, 

vendor  not  entitled  to  l)enefit  of,  if  not  bound  by     -  -  ib. 

so  of  a  deposit  at  a  banker's  -----  ib. 
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on  purchaser's   application,  and  contract  rescinded,   he 
takes  back  stock        -         -         -         -         -         -         -  1-28 

of  legacy  enures  to  purchaser  of  it  -         -         -         -  317 

of  interest  paj^able  to  seller,  during  purchaser's  suit,  seller 

entitled  to  stock  if  bill  dismissed         .         _         _         _  397 
by  purchaser  of  purchase-money  followed  after  convey- 
ance, if  fraud    -----_..  400 

See  Stocks. 

JOINT  PURCHASERS, 

contract  for  sale  to,  cannot  be  i)roved  by  parol  to  be  for 
one  with  security  to  the  other     ...         -         -  222 
See  Vol.  iii. 

JUDGMENTS, 

sale  by  sheriff  for  creditors  not  liable  to  auction  duty      -     1 6 
how  far  bound  by  sales  by  courts  of  equity     -         -         -   102 
See  Vol.  ii.  iii. 

LAND  TAX, 

sales  for,  not  liable  to  auction  duty         -         -         -        -     16 

See  Vol.  iii. 
LEASE, 

should  be  Inspected  by  purchaser  -         -         -     -    -  11 

notice  of,  is  notice  of  all  the  covenants  in  it    -         -         -     ib. 
reading  of,  at  auction,  not  material  if  terms  misstated  in 
particulars        -         -         -         -         -         -         -         -47 

title  bad,  if  any  building  lias  been  removed  -  -  -  48 
covenants  in,  where  properly  stated  in  particulars  -  -  ib. 
conditions  in,  as  to  trades,  &c.  where  properly  stated  -  do 
upon  sale  of,  purchaser  to  indemnify  against  rent,  &c.  -  C3 
for  longer  period  than  mentioned,  where  not  an  objection,  412 
sold,  held  for  less  term  than  represented,  where  sale  en- 
forced        482 

where  contract  delayed,  seller  })ays  occupation  rent,  pur- 
chaser interest  -         -         -         -         ■•         -         -         -486 
not  forced  on  purchaser  tor  freehold       -         -         -         -     ib. 
underlease  not  decreed  under  agreement  to  assign  -         -  484 
nor  underlease  forced  on  purchaser  in  lieu  of  original     ib. 

See  Assignees    of    Bankrupts.      Covenants. 
PUKCHASERS.      Vol.  iii. 
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condition  against  production  of  lessor's  title    -        -        -     63 
See  Leasc.     Vol.  ii.  iii. 

LEGAL  ESTATE, 

seller  need  not  have,  but  must  procure  it         -        -        -  347 
See  Vol.  ii. 

LEGATEE, 

demonstrative  legacy 30-5 

See  Investment.     Vol.  ii.  iii. 

LESSEE, 

selling,  entitled  to  •what  indemnity  from  purchaser  -     G4 

purchasing,  tenancy  is  determined  -        -        -         -  270 

although  for  a  term  certain,  where  -         -         -         -     ib. 
covenants  between  him  and  lessor,  determine  on  convc}"- 

ance  of  inheritance   -         -        -        -        -        ~         -278 
improvements  by,  Avhere  a  part  performance  -         -  201 

See  Distress.     Vol.  ii.  iii. 
LETTERS, 

are  agreements  within  the  statute  of  frauds,  where  -  81.  1G3 
a  reference  to,  may  supply  the  defect  in  an  agreement  -  171 
abandoning  contract  cannot  operate  as  a  ratification  -  173 
must,  to  be  added  to  agreement,  refer  to  the  same  con- 
tract -----....  ii) 
written  to  third  persons,  operate  as  agreements,  where  -  174 
either  an  agreement,  or  evidence  of  a  parol  one  •■  -  179 
See  Stamps. 

LICENCE, 

by  parol,  valid     -        -        -         -        -         -         -         -138 

LIEN, 

of  seller  for  expenses,  &c.  of  resale  in  case  of  purchaser's 
bankruptcy       ----.-..CG 

whether  any  for  money  received  by  vendor  before  con- 
veyance, where  purchaser  dies  without  heirs        -         -  477 
See  Vol,  iii. 

LIGHTS, 

what  will  amount  to  a  right  upon  sale  to  build  against 
purchaser's  liglits      -        -        -        -        -         .        -47 

LIQUIDATED  DAMAGES, 

may  be  recovered,  where       -         -         -         -         -         -317 
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stated  to  be  in  existence  in  particulars,  evidence  not  ad- 
missible of  parol  statement  that  one  bad  dropped  -     41 

misstatement  of  age  of  tenant  for  life  where  reversion 
depends  on  his  failure  of  issue,  fatal  -         -         -         -     67 

misrepresentation  of  value  of  life  fatal,  where  -        -  338 

for  an  annuity  to  be  granted  not  named,  yet  sale  enforced 
if  delay  be  in  vendor         -         -        -        -         -         -  351 

for  which  estate  Is  held  dropped  after  contract,  loss  falls 
on  purchaser     --..---    104.  408 

dropping  after  contract  for  sale  of  the  reversion,  benefit 
l)elongs  to  purchaser  -         -         -         -         -         -473 

death  of  vendor  after  contract,  where  the  price   Is  an 
annuity  for  his  life,  estate  belongs  to  purchaser    -         -  474 
See  Annuity.     Loss.     Policy. 

LOAN, 

under  the  mask  of  trading    -        -        ^        -        -        -  44G 
Avhere  purchase  will  be  deemed  a  loan  -        -        -         -  318 
See  Vol.  lii. 

LOSS, 

to  estate  before  conveyance,*  falls  on  purchaser        -    270.  408 
as  by  dropping  of  lives  or  by  fire   -         -         -       lb.  471 
of  mortgage  deed,  purchaser  must  pay  an  Indemnity        -  312 
estate  swept  away   by  flood  before  sale,  purchaser  re- 
lieved        389 

by  investment  during  a  suit,  fidls  on  Avhom     -         -         -  397 
See  Annuity.     Lives.     Stocks. 

LOTS, 

estate  sold  In,  a  distinct  contract  arises  upon  each  -        -     68 
trust  estate  may  be  sold  in     -         -         -         -         -         -     87 

part  performance  of  one,  not  extended  to  others  distinct  -  210 
sale  in,  purchaser  compelled  to  take  those  not  compli- 
cated with  the  rest  If  no  title  to  all     -         -         -         -  513 

but  if  lot  without  title  so  complicated,  sale  as  to  all 

bad 514 

even  at  law    -------     ib. 

See  Stamps. 

LUNATICS, 

trustees,  conveyances  from     ------  322 

See  Agkeements.     Vol,  ii.  ill. 
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MAP.     See  Plan.  Page 

MARKET  PRICE, 

Avhere  it  should  prevail  ._-.--  449 

MASTER    IN    CHANCERY.       See  Reference.      S^les 

BEFORE  A  Master.     Vol.  ii. 
MEADOW  LAND, 

sold  as  rich  -water  meadow,  hut  not  so    -         -         -         -       4 

MINES, 

share  in  mining  company,  cannot  be  sold  bj'  parol  -        -  108 
See  Vol.  ii. 
MISDESCRIPTION, 

of  estate,  &c.  in  particulars   ------     40 

condition  to  guard  against,  its  operation  -         -         -     50 

•where  the  error  is  unintentional       -         -         -        ib.  58 
where  it  is  l)y  fraud       _.        -         -        -        -     50 

See  MiSREPRESENTATIOX. 

MISREPRESENTATION, 

of  value       -- --5 

rent 5.  99. 

valuation  --.-----5 

circumstances  of  grantor  .         .         .         _         -       4 

fines  on  renewals       .---.--     ib. 
age  of  life         .----.--57 

value  of  life 338 

material  fact  unknown  to  the  other  party  -         -  389 

income  of  trade         ._.----  390 
speedy  avoidance  of  advowson.  -        -        -        -       4 

nature  of  tenancy       --.-----     99 
incuml)rances  -         -         -         --         -         -8 

title ib. 

by  a  stranger        -..-----0 

liy  an  attorney      --------8 

in  particulars,  &c.  of  sale      -         -         -        -        -       4  4.99 

if  wilful,  a  fraud  ..---.-55 

by  mistake,  how  far  fatal       -----         il).  68 

by  agent  purchasing  of  principal    -----  338 

where  ])rice  unreasonable       .-----  438 

by  i)nreliascr,  lie  is  not  entitled  to  a  performance  in  part  -  .'jOO 
Sec   Attorney.       Concealment.     Conditions 
OF  Sale.     Deceit.      PrRCHASER.     Vendor. 
Vol.  ii.  iii. 
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1-elieved  against  in  purcliage  before  a  Master  -        -        -  129 
if  a  person  buy  his  own  estate  he  will  be  relieved   -         -  385 
or  take  a  lease  of  it,  where     -        -        -        -        -  386 
a  defence  against  a  specific  performance  _         -         -  224 

in  written  instruments  corrected  by  equity  according  to 

parol  evidence  --------  258 

not  to  the  prejudice  of  purchaser  without  notice       -  271 
condition  that  mistakes  shall   not  affect  the  sale,  only 

covers  unintentional  errors  -         -         -         -        51.  55 

mutual,  as  to  part  sold,  equity  will  not  assist  either  party,  505 
in  puffer  bidding  for  the  wrong  estate,  not  enforced  in 

equity      ---------  343 

contract  before  a  Master  rescinded  on  the  ground  of       -  129 
when  discovered  no  delay  must  occur    -         -         -         -  130 

denial  of  by  defendant,  effect  of    -         -         -         -         -  259 

in  agreements,  issue  directed  where        _        -        -        -  2C0 
presumed  in  agreement  where  purchaser  knew  the  seller 

had  not  a  title  ---- 496 

of  the  purchaser  as  to  operation  of  his  purchase,  no  bar  to 

a  specific  performance  *------  539 

of  a  party  of  the  legal  construction  of  words,  immaterial,     ib. 
See   Evidence.       Sales    befoue    a    Master. 
Surprise.     Will.     Vol.  ii.  iii. 

MORTGAGE,  .HT^IOM 

'"^  piircTiaser  of  estate  in  mortgage  makes  his  personalty  the 

primary  fund,  where  -         -         -         -         -         -  310 

purchaser  must  indemnify  .vendor  agaijistjhe  mortgage  JM 

proceedings  in  ejectment  not  stopped,  wnere  mortgagee " 
has  agreed  to  purchase       -         -         -  '     .--     -         -  310 

mortgagee's  advances  to  mortgagor  after  sale   by  JiifiidlH 
,.?)uv- without  notice,  binding      -         -         -         -         -         -  311 

purchaser  of  equity  of  redemption  should  give  notice  of 

sale  to  mortgagee "'J.1[>T.ID!^^ 

otherwise  might  have  to  redeem  another  estate         -  311 


*  Vendor  is  misprinted  for  pvrchaser  in  tlie  text. 
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purchaser  of  mortgage  should  buy  witli  privity  of  mort- 
gagor       -         -  -         -         -         -         -         -         -312 

danger  of  forgery  -------     ib- 

purchase  will  be  deemed  a  mortgage,  where  -  -  -  318 
See  Auction  Duty.     Vol.  ii.  iii. 

MORTGAGEE, 

with  power  of  sale,  how  to  sell       -         -         -         -         -  86 

of  bankrupt  selling,  assignees  cannot  reserve  bidding       -  91 

with  power  of  sale,  a  trustee           -         -         -         -         -  94 

liable  to  make  a  good  title             -        -        -        -         -  ib. 

in  foreclosure  suit,  cannot  conduct  the  sale  and  bid  -  100 
whose  debt  exceeds  his  purchase  money,  when  entitled  to 

possession  upon  sale  by  court  -  -  -  -  -  108 
may  compel  purchaser  to  pay  upon  indemnity,  if  deed 

lost 31-2 

not  compelled  to  produce  deeds  unless  he  consent  to  sale,  ib. 

where  his  heir  is  within  the  trustee  act  -         -         -         -  323 

should  not  be  made  a  party  to  specific  performance  suit,  302 
See  Escheat.     Vol.  ii. 

MONEY  HAD  AND  RECEIVED, 

where  action  for  -------    367,  368 

what  may  be  recovered  in  action  for      -         -         -         -  3G8 

whether  interest     -------  370 

MONTH, 

in  a  contract  may  be   lunar  or  calendar,  according  to 
intent 402 

MULTIFARIOUSNESS.     See  Demurrer. 

MUTUAL  SALES, 

between  two  parties,  yet  separate  contracts  in  law,  where,  512 

NE  EXEAT  REGNO, 

lies  against   a   purchaser   for    purchase -money    unpaid, 
where       ---------  380 

NEGLIGENCE, 

of  auctioneer,  whereby  sale  is  defeated,  no  commission    -     7 1 
See  Misdescription.     Vol.  ii. 

NOMINAL  CONTRACTOR, 

contract  by,  enforced    -------  348 

VOL.  r.  Q  Q 


586  INDEX. 

NOMINAL  CONTRACTOR— c<mti7iiied.  Page 

unless  seller  be  led  to  believe  the  purchase  is  for  his 
friend 348 

seller  may  pretend  to  be  an  agent,  where         .         -         -  357 

NOMINAL  PURCHASER, 

where  heir  of  is  to  convey  to  real  purchaser    -         -         -  322 
See  Vol.  iii. 
NOTICE, 

purchaser  without  notice  of  prior  contract,  safe        -         -  275 
deeds  left  Avith  purchaser's  solicitor  for  inspection,  notice 
of  covenants  in  them  ------  342 

See  Vol.  ii.  iii. 
NUISANCE, 

on  property  sold,  purchaser  liable  -         -         -         -     84 

OCCUPATION  RENT, 

where  set  pending  suit  -         -         -         -         -         -358 

OFFER, 

in  writing  accepted  by  parol,  binding  -  -  -  165,175 
unless  obtained  by  fraud  -  -  -  -  -  165 
OMISSION, 

in  agreement  by  mistake,  fraud,  or  surprise,  a  defence     -  225 

OPENING  OF  BIDDINGS.     See  Biddings. 
OPTION, 

to  purchase,  its  effect    -         -         ••         -         *         -         -  291 
must  be  exercised  within  the  time  -         -         -         -  294 
See  Conversion. 
ORNAMENTAL  TIMBER, 

cut  by  seller  after  contract,  avoids  it      -         -         -         -  544 

See  Timber. 
PARCELS, 

attested  copies  of,  where  sale  in  lots       -         -         -         -     83 

See  Estate.     Vol.  ii. 

PAROL  CONTRADICTION, 

of  particulars,  &c.  of  sale,  void 40 

PAROL  EVIDENCE.     See  Evidence,  Parol. 
PART  PERFORMANCE, 

of  parol  agreements      -------  198 

delivery  of  abstracts,  &c.  not  -         .         -         -  200 

delivery  of  possession  is,  where       -         -         -       ib.  201 


202 
209 


1  N  n  E  X.  58? 

PART  PERFORMANCE— ca/jfmwerf.  Page 

of  parol  agreements — continued. 

payment  of  purchase-money  not     -  -  - 

nor  of  auction  duty         _         -  -  - 

of  one  lot  does  not  extend  to  others  -  -         -  210 

court  after,  will  try  to  ascertain  the  terms  -  -         -     ib. 

of  parol  variation,  agreement  enforced   -  -  -         -242 

See  Statute  of  Frauds. 
PARTIAL  EXECUTION  OF  A  CONTRACT, 

where    it  will   be   enforced   under  condition  providing 

against  misdescriptions  .----•  50 
where  the  number  of  years  is  less  -  -  -  -  482,  483 
exact  term  not  required  at  law  -  -  -  -  ib. 
if  term  much  less,  equity  will  set  aside  the  contract,  484 
not  an  underlease  instead  of  an  original  one  -  -  -  ib. 
nor  a  new  lease  in  lieu  of  an  old  one  -  -  -485 
vendor  agreeing  to  assign  is  not  bound  to  underlease,     ib. 

not  a  leasehold  for  a  freehold ^^^ 

nor  a  copyhold  for  a  freehold 487 

not  a  rentcharge  out  of  lands  in  lieu  of  the  lands  charged 
with  a  rent       ..------  488 

purchaser  bound  by  acquiescence •^89 

not  a  share  instead  of  the  entirety  -         ...    490,497 
but  a  purchaser  may  require  the  share  or  partial 
interest      ------      190,  492,  497 

not  a  reversion  for  a  possession 191 

purchaser  buying  with  notice  of  want   of  title,   cannot 

enforce  his  contract 19-j 

unless  he  has  improved  the  property        -         -         -  oOO 

not  where  there  is  a  right  of  sporting     -         -         -         -  501 

or  a  right  of  common  over  an  inclosure  -         -         -     ib. 

or  a  ridit  to  dig  lor  mines 502 

or  a  liability  to  repair  the  chancel  -         -         -         -     ib. 

or  rcntcharges  of  a  hxrge  iiiuount     -         -         -         -604 

where  tliere  is  a  title  to  part  only  -         -         -         -    OOO,  507 

not  if  the  other  part  is  material  to  llie  enjoyment       -  007 

or  if  the  part  be  large 510 

but  purchaser  may  elect  to  take,  where   -         -       ib.  01 1 
where  the  sale  is  in  lots,  and  there  is  not  a  title  to  all        -  Oi:J 
Q  Q  2 
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PARTIAL  EXECUTION  OF  A  CONTRACT— continued.     Page 
not  where  estate  is  subject  to  tithes        -         -         -         -  520 
but  a  want  of  title  to  part  of  the  tithes  may  be  com- 
pensated, where 520.  522 

where  the  quantity  is  deficient       .         -         .         -         -  525 
See   Compensation.     Lots.     Quality.     Quantity. 
Tenant  for  Life.     Vol.  ii. 
PARTICULARS, 

what  may  be  obtained  in  action     -         -         -         -    .370,371 
See  Vol.  ii. 
PARTICULARS  OF  SALE.     See  Auctioneer.     Conditions  of 
Sale.     Statute  of  Frauds. 

PENALTY, 

imposed,  yet  specific  performance  .         -         -         .  353 

See  Action.     Agreements. 

PERJURY, 

if  a  defendant  deny  parol  agreement,  he  may  be  indicted  198 
plaintiff  a  competent  witness  to  prove  the  perjury    -     ib. 
but  equity  cannot  execute  the  agreement      -         -     ib. 
See  Statute  of  Frauds. 

PLAN 

of  new  street  exhibited  at  sale,  effect  of          -  -  -     47 

of  turnpike  road,  instead  of  footpath      -         -  -  -     58 

may  be  identified  where  agreement  refers  to  one  -  -251 

POLICY  OF  ASSURANCE, 

on  life,  misrepresentation  of-         -         -         -         -         -317 

POSSESSION, 

where  purchaser  may  take    -         -         -         -         -         -12 

taken  by  purchaser  under  decree,  he  must  pay  the  money,  109 
delivery   of,   a   part    performance   of  parol  agreement, 

where 200,  201 

delivered  to  a  purcliaser  does  not  create  a  tenancy  -  377 

may  be  determined       -         -         -         -         -         -         -378 

a  ground  for  payment  of  the  money  into  court,  where 

357,  358 
purchaser  in,  put  to  his  election  where  title  bad  -  -  359 
where  possession,  but  fact  of  purchase  disputed,  an  issue 

directed 216 
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ejectment  will  lie  against  purchaser,  where     -         -         -  378 
See  PujiCHASER.     Vol.  ii.  iii. 
POWER, 

of  redemption  or  pre-emption  not  stated  in  particulars     -     50 
of  sale  in  trustees,  how  to  be  exercised  -         -         -         -     96 

of  sale,  contract  under,  binds  person  entitled  in  defliult  of 
power      ---------  335 

of  sale  in  trustees,  they  are  not  compelled  to  execute  it    -  345 
reserved  by  seller,  to  appoint  purchase-money,  it  is  still 
assets        .-.------  276 

to  re-purchase  upon   condition,  the  condition   musD  be 
complied  with  -         -         -         -         -         -         -         -318 

by  act  of  parliament  to  purchase,  notice  binding     -         -     ib. 
See    Mortgagee.      Power.      Tenant    for    Life. 
Trustees.     Vol.  ii.  iii. 
PRE-EMPTION, 

right  of 292,  293 

PRICE, 

whether  admissible,  in  construing  ambiguous  instrument,  256 
See  Consideration. 
PRINCIPAL.     See  Agent. 
PRINTED  NAME, 

a  sufficient  signature  within  the  statute  of  frauds     -         -  180 
PRODUCTION, 

of  agreement,  where  compelled      -----  372 
See  Vol.  ii.  iii. 
PROFITS.     See  Rents. 

PROMISE, 

by  parol  to  vary  written  agreement,  a  defence         -         -  225 

PROMISSORY  NOTE.     See  Bill  of  Exchange.     Vol.  iii. 
PROPOSAL.     See  Offer. 

PUFFER, 

where  he  may  be  employed  in  auctions  -         -         -         -     27 
if  seller's  agent  bid  for  purchaser,  and  is  considcrctl  a 
puffer,  sale  not  enforced  in  equity       -         -         -      35,  342 
so  if  real  purchaser  is  considered  a  pufler,  and  the 
puffer  ap])ointed  neglect  to  bid     -         -         -     3(5,343 
See  Bidding. 

a  Q  3 
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PURCHASER,  P3g^ 

should  not  trust  to  vendor's  statements  of  value       -         -       4 
but  may  rely  on  statement  of  valuation  or  rent  -       5 

not  bound  to  disclose  latent  advantages  -         -         .       7 

may  misrepresent  seller's  cliance  of  sale  -         -         -     ib . 

must  not  conceal  a  death  by  which  value  is  increased       -     ib. 
must  not  misrepresent  the  estate    -----    ib. 

should  inquire  of  an  alleged  incumbrancer      -         -         -     12 
should  inspect  leases  for  the  covenants   -         -         -         -     1 1 

what  amounts  to  a  waiver  of  objections  by      -         -         -     12 
should  inquire  of  trustees  where  interest  is  equitable  and 
not  in  possession        -         -         -         -         -         -         -13 

a  trustee  for  seller  of  purchase-money    -        -        -        -  273 

should  not  employ  the  vendor's  attorney  -  -  -  9 
should  not  take  possession  of  the  estate  where  the  title  is 

doubtful 12 

but  may  take  possession  when  contract  is  entered 

into 13 

must  not  deter  others  from  bidding  -  -  -  -  35 
effect  of  his  being  considered  a  puffer  -  -  -  -  36 
liable  for  nuisance  on  property  purchased  -  -  -  84 
is  a  trustee  for  vendor  of  money  -  -  -  -  -273 
his  death  does  not  avoid  the  contract  .  -  -  -  275 
in  possession  will  be  ordered  to  pay  his  money  into  court, 

where 357,  358 

is  not  tenant  to  seller  upon  possession     -         -         -         -  377 

and  not  liable  to  action  for  use  and  occupation         -     ib. 

such  possession  may  be  determined  -         -         -  378 

agreeing  to  be  treated  as  tenant     -         -         -         -         -  378 

of  a  leasehold  estate,  must  indemnify  the  vendor  against 

the  rent,  &c. 63,  313 

not  where  the  assignees  of  a  bankrupt  are  vendors  -  64 
of  an  equity  of  redemption  must  indemnify  the  vendor  -  313 
of  an  incumbered  estate  must  indemnify  the  seller  -  -  313 
selling  before  conveyance  entitled  to  indemnity  from  sub- 
purchaser against  costs  for  his  benefit  -  -  -  314 
may  sell  or  devise  the  estate  before  the  conveyance  -  279 
entitled  to  rent  and  covenants  in  lease  -  -  -  -  314 
bound  by  covenants  in  deeds  brought  to  his  solicitor  for 
inspection 343 
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must  bear  any  loss  by  fire,  &c.  before  conveyance,  and  is 

entitled  to  any  benefit  in  the  interim  -  -  "  -  ib. 
will  be  compelled  to  take  a  part  of  the  estate,  wbcre  -  506 
may  insist  upon  a  part  performance,  wliere  -  -  -  510 
may  bind  himself  by  his  conduct  to  take  compensation  for 

...---  5-24 
part  _         -         -         - 

will  be  relieved  in  respect  of  a  defect  in  the  quality  or 

quantity  of  the  estate,  Avhere  -         -         -         "    525.530 
See   Action.      Agent.       Agreement.      Attested 
Copies,     Auctioneer.    Bidding.     Convevance. 
Consideration.    Covenants.    Deposit.    Devise. 
Fraud.     Improvements.     Incumbrances.     Les- 
see.   Mistake.     Mortgage.     Ne  Exeat  Regno. 
Notice.      Power.      Purchase   Money.      Pos- 
session,    Reversion.     Sales  before  a  Master. 
Time,     Title.     Vol,  ii  iii. 
PURCHASE  MONEY, 

credit  for  by  auctioneer,  he  is  liable        -         -         -         -     73 
payment  of  may  be  enlarged  by  agent,  where  -         -     ib. 

payment  of  before  time  appointed,  purchaser  liable  -     74 

order  for  consideration  to  agent  to  pay  it  to  third  person 

binding ----ib. 

agent  to  sell  not  autliorized  to  receive    -         -         -         -     73 

upon  sale  by  court  may  be  paid,  Mhen    -         -         -         -  106 

in  payment  of  incumbrances,  where  -         -         -     ib. 

must  be  paid  when  purchaser  takes  possession  -  109 

a  deposit  is  part  payment  of-         -         -         -         -         -76 

payment  of,  not  a  part  performance  of  parol  agreement, 

iemble 20-i 

secured  by  purchaser  at  a  day  certain,  must  be  paid, 
although  seller  break  liis  afrreement   -         -         -         -  374 

purchaser  is  a  trustee  of,  for  the  vendor  -         -         -  "273 

is  always  assets  of  the  vendor         -         -         -         -         -275 

where  payable  out  of  assets  for  heir  of  purcliascr     -         -  306 
followed  as  ear  marked  where  contract  fraudulent,  qit.  ^-  400 
unreasonable  in  amount  ..----  437 

inadequate  ---------  440 

receipt  for  purchase  money  whore  not  paid      -         -         -  402 
paid  before  conveyance  and  imrchascr  dii's  without  heir, 
who  is  entitled  -         -         -         -         -         -         -477 

«  Q  4 
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cannot  be  paid  to  agent,  where      -         -         -         -         -     73 

to  be  paid  into  court,  if  the  purchaser  is  in  possession, 
where       --.--.---  357 
where  not      --------  358 

See  Agent.     Bill  of  Exchange.     Consideration. 
Lien.     Vol.  ii.  iii. 
QUALITY  OF  AN  ESTATE, 

footpath  not  mentioned  binds  purchaser  _         -         -  537 

vague  descriptions  bind  him  -         -         -         -        4.  537 

uncommonly  rich  water  meadow    -         -         -         -     ib. 

residence  fit  for  respectable  family  -         -         -     ib. 

estate  in  a  ring  fence  not  a  subject  of  compensation  -  641 

but  purchaser  bound  by  knowledge  -         -         -     []), 

repairs  necessary,  contrary  to  description,  subject  of  com-       -j 

pensation  --------  542 

map  representing  ornamental  timber,  seller  cutting  any 
avoids  the  contract    -------  544 

latent  defects  in,  concealed,  aflfect  the  contract  though  sale 
with  all  faults  -         -         -         -         -         -         -         -545 

false  description  of-         -         -         -         -         -         -307 

QUANTITY  OF  AN  ESTATE, 

false  description  of-------  525 

parol  declaration  of  auctioneer  as  to  abatement  for  less 
quantity,  a  defence  -------  229 

purchaser  entitled  to  compensation  for  deficiency    -         -  525 
"  by  estimation,"  "  more  or  less,"  effect  of      -         -  52G,  527 
condition  for  acceptance  of  quantity  as  stated,  what  it  will 

cover        -_--_.---  528 
fraud  in  statement  of,  would  be  reliev^ed  against      -         -     ib. 
abatement  for  deficiency  where  quantity  of  each  close 

specified  -__-_---  529 

allowance,  how  fixed    -         -         -         -         -         -         -     ib. 

wlietlier  purchaser  can  be  compelled  to  pay  for  much 

larger  quantity  under  common  condition     -         -         -  530 
contents  of  an  acre        -         -         -         -         -         -         -531 

See  Compensation.     Partial  Performance. 
QUIT-RENTS,  ^- ^^'"^^^"'^  "^  • 

where  a  subject  of  compensation     -         -         -         -  502.  504 

See  Rents.     Vol.  ii. 
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RACK-RENT,  ^  Page 

described  as  ground-rent,  fatal       -         -         -         -         -     51 

RECEIVER, 

where  appointed  pending  suit         .         -         -         .         -  358 
See  Bill  in  Equity. 

RECEIPTS  FOR  PURCHASE-MONEY, 

are  agreements  within  the  statute  of  frauds,  where  -  163 

auctioneer's  receipt  for  deposit  is  Un  agreement,  where     -  173 
are  not  conclusive,  where      -         -         -         -         -         -  462 

See  Vol.  iii. 

REDEMPTION, 

where  a  purchaser  of  an  equity  of,  may  be  compelled  to 
redeem  two  estates-  --        -         -        -        -        -311 

REFEREES.     See  Arbitrators. 
REFERENCE  TO  A  MASTER, 

of  title,  in  sale  by  covirt         -         -         -         -         -         -111 

of  title,  in  suit  for  specific  performance  -         _         -         -  357 
to  settle  conveyance  in  sale  by  court       -         -         -         -  110 

cost  of,  upon  sale  by  court,  to  be  paid  to  purchaser,  where  1 1 2 
general  practice  in  making  inquiries  under     -         -         -  224 
See  Vol.  ii. 
REMAINDER, 

barred  before  it  was  sold,  purchaser  relieved  -         -  388 

See  Vol.  ii. 
RENTCHARGE.     Sec  Rents.     Vol.  ii.  iii. 
RENTS, 

false  affirmation  of  amount  of  rent         .         -         -         -       5 

construction  of  the  word  rents  in  particulars  of  sale  -     39 

of  clear  yearly  rents       -         -         -         -         -         -48 

rack  rent  described  as  ground  rent  fatal  -         -         -     51 

purchaser  uiider  decree  entitled  to,  from  who.t  time  -   107 

mistake  of  purchaser  in  amount  of  rents,  a  ground  for 

relief 129 

no  account  of,  for  plaintiff,  where  bill  dismissed      -         -  363 
may  be  recovered  by  purchaser,  where  -         -         -         -  314 

api)ortioned  by  statute  -         -         -         -         -         -         -316 

rentcliarge  on  land  not  forced  on  piucli;i<rr  in  lieu  of  land 
charged  with  rent     -------  488 

See  Vol.  ii.  iii. 
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REPAIRS,  Page 

time  required  for,  where  estate  sold  as  in  good  repair, 
wliere  allowed  -        -         -         -        -        -         -412 

false  statement  avoids  the  contract,  where       -         -         .  540 

unless  purchaser  knew  its  condition         -         -         -  541 

subject  of  compensation,  where      -----  542 

See  Improvement.     Vol.  iii. 
REPRESENTATIONS.     See  Treaty. 
RE-PURCHASE.     See  Power. 
RESCINDING  A  CONTRACT, 

notice  of,  should  be  given      -         -         -         -         -         -381 

where  there  is  delay      -         -         -         -         -         -434 

in  case  of  concealment  ------     ib. 

where  purchaser  was  induced  to  execute  deeds  in  the  ab- 
sence of  his  solicitor  ------  382 

upon  mis-statement  of  basis  of  agreement        -         -         -  383 
whether  there  should  not  be  fraud  -         -         -         -     ib. 

specific  performance  refused,  but  contract  not  ordered  to 
be  delivered  up  -------  384 

where,  after  conveyance  executed  -----  385 

not  for  unreasonable  price  in  general       -         -      ib.  438 
nor  for  inadequate  consideration     -         -         -  385.  440 
for  a  man  buying  his  own  estate     -         -         -         -     ib. 

for  an  ignorant  man  accepting  a  small  offer  without 
consulting  his  friends  -----  387 

where   the   seller   concealed  the   want   of   title   to 
part  --------     ib. 

although  purchaser  is  not  evicted  _         _         -  388 

where  a  remainder  was  barred  before  the  sale  -         -     ib. 

Avhere,  upon  fraudulent  representations    -         -         -  391 

where  right  accrues      -------  395 

right  lost  by  confirmation     ------  392 

or  by  acquiescence        -        -        -        -        -        -     ib. 

or  by  time    --------  394 

or  by  short  delay  -------  395 

upon  what  terms  -------    ib. 

interest 396,  307 

costs     --- 399 

occupation  rent      -  .         -         _         -         .     ib. 
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upon  what  terms — continued. 

improvements  allowed  for       -         -         -         -         -397 

unless  made  after  knowledge  of  defect  of  title        -     ib. 

reinstating  a  house  altered  into  a  shop    -         -         -     ib. 

the  purchase -money  followed  if  fraud,  fju.        -         -  400 

where  by  death  or  bankruptcy  money  cannot  be  paid  427,  428 

or  seller,  who  is  to  make  a  mortffao;e,  nejrlect  to 

complete   --------  409 

where  the  term  of  years  is  much  less  than  that  sold  -  484 

See  Acquiescence.      Confirmatiox.      Consideiia- 

TION. 

REVERSAL, 

effect  of,  upon  interest,  costs,  &c.  -         -         -         -397 

in  the  House  of  Lords,  how  to  be  executed  by  court  below  399 
REVERSION, 

time  material  in  sale  of  -         -         -         -         -         -413 

sale  of,  at  inadequate  price,  where  relieved  against  -  444 

upon  a  life  interest  not  forced  on  purchaser  of  the  fee      -  491 

See  Consideration.    Distress.    Time.     Vol.  ii.  iii. 

REVOCATION, 

of  power  of  agent  -         .         -         -         -         -         -   187 

See  Devise.     Vol.  iii. 

SALES  BEFORE  A  MASTER, 

not  liable  to  auction  duty      ------     97 

puffing  at  sale       --------98 

reserved  bidding,  where  authorized        -         -         -         -     ib. 

particulars,  how  prepared      ------     ib. 

what  they  should  state    -.._--     99 
misrepresentation  of  rent         -        -        -        -        -     ib. 

advertisements  prepared,  l)y  whom  -         -         -         -     98 

conducted,  how    -         - -100 

new  purchaser  substituted,  where  -         -         -         -         -101 
purchaser  re  selling  at  a  profit  without  leave  of  court, 

estate  entitled  to  profit  -_.---  iJ). 
of  more  than  sufficient,  binding  -----  ib. 
where  proceedings  irregular,  how  fur  purchaser  is  bound  102 
how  far  l)inding  on  judgment  creditors  -  -  -  -  ib. 
when  tho  sale  is  complete       -         -         -         -         -         -   103 
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loss  by  fire,  &c.  before  report  confirmed  falls  on  estate     -  104 
life  interest  sold,  purchaser  bound  although  life  drop        -     ib. 
to  an  insane  person,  re-sale    -         -         -         -         -         -     ib. 

purchase-money  may  be  paid,  when        -         -         -         -  106 

may  be  applied  in  payment  of  incumbrances,  where     ib 

costs  of  purchaser  to  be  paid  where  no  title     -         -         -  1 1 1 

and  expenses  of  investigating  title   -         -         -         -     ib. 

purchaser  must  procure  a  report  of  being  the  best  bidder  103 
is  entitled  to  a  conveyance,  when    -         -         -         -  106 

the  conveyance  to  be  drawn,  by  whonv     -         -         -  1 09 

exceptions  to  conveyance  or  title      -         -         -110,  111 

biddings  will  be  opened,  where      -         -         -         -         -121 

practice  with  resjDcct  to  opening  biddings        -         -         -  122 
advance  of  price  sufficient      -----     ib. 

amount  required   -------     ib. 

after  report  confirmed  absolute,  increase  of  price  in- 
sufficient   -         -         -         -         -         -         -         -  123 

fraud  a  sufficient  ground  -         -         -  124,  125 

advance  to  be  paid  on  opening  biddings  -         -         -  123 
estate  may  be  allotted  in  a  difi'erent  manner     -         -   126 
party  may  open  biddings  though  present  at  sale         -     ib. 
costs  of  opening  biddings        -         -         -         -         -   127 

opening  one  lot  opens  all        -         -         -         -         -     ib. 

several  lots  sold  to  several  persons,  separate  motions 
to  open  biddings  -         -         -         -         --128 

purchaser  will  be  compelled  to  complete,  when    --^7rr  a  r^A^-^ 
will  be  discharged,  upon  what  ierms        -^     '  -         -  ll3 

entitled  to  costs  if  title  bad Ill 

"^'"  may  abandon  the  contract,  and  forfeit  his  deposit, 

where        -         -         -       .  -         _         .         .         .  i28 

may  be  discharged  where  he  has,  by  mistake,  given 

'*''  an  unreasonable  price  -         -         - ' '-'^  -  ^      -  129 

'    '  but  there  must  not  be  delay     -         -  ^^^t^  '    -  130 

is  entitled  to  possession  or  rents,  from  what  time      -  107 

not  to  profits  belonging  to  another  grantee         -  108 

when  entitled  to  life  annuity  -         -         -         -         -     ib. 

when  to  dividends  of  life  interest    -         -         -         -     ib. 

when  to  profits  of  colliery       -         -         -         -         -  109 

purchaser  dying  before  confirmation  of  report,  conveyance 

to  his  devisees  -         -         -         -         -         -         -113 
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joint  purchasers  must  pay  their  money  together       -         -  106 
estate  directed  to  be  sold  before  master  cannot  be  sold 
otherwise  -         -         -         -         -         -         -         -113 

purchaser  with  notice,  without  remedy    -  '      -         -  114 
are  not  Avithin  the  statute  of  frauds  -         -         -     ib,  193 

although  an  agent's  authority  could  not  be  proved, 
unless  there  be  fraud  -         -*-         -         -         -Il4 

purchaser  will  be  enjoined  from  committing  waste  -     ib. 

the  practice  in  Ireland  -         -         -         -         -         -115 

investment  by  purchaser's  desire  to  be  returned  to  him  if 
sale  rescinded  -         -         -         -         -         *         '         -119 

solicitor  buying  in  estate  bound 130 

See   Auction.      Fire.     Interest.     Reference  to 
Master.     Title. 
SALE  OF  EXTENDED  ESTATE, 

if  no  title,  purchaser  discharged,  but  no  costs  paid  to 

him 131 

SECURITY.     See  Annuity.     Indemnity. 
SELLER.     See  Vendor.     Vol.  ii.  iii. 
SEPARATE  ESTATE.     See  Feme  Covert. 
SETTLEMENT, 

corrected,  where ~^^ 

SHARES, 

purchaser  of  entirety  not  bound  to  take  -         -         -490 

but  may  elect  to  do  so ^'^• 

SIGNATURE, 

requisite  to  valid  agreement 1^0 

must  give  autlienticity  to  the  whole  instrument       -         -181 

at  the  beginning  of  the  agreement  sufficient   -         -         -     ib. 

by  party,  as  a  witness,  valid ^"' 

so  by  agent,  with  authorit) ^^• 

ofnameofbidder,  though  an  agent,  sufficient  -         -183 

of  initials  valid    -         -        -         "        'bjlJtfno  ai"  "  ] 

on  the  back  of  conditions,  &c-  valid       -         -         -  -  ib. 

supplied  by  signed  writing  referred  to  -         -         -  -  i'^- 

altering,  &c.  draft  of  conveyance,  not  a          "oil;/-  '  ^^^ 

by  party  to  be  charged,  sufficient           -         -         -  -  188 

SOLICITOR.     See  Attorney.     Vol.  ii.  iii. 

SPECIFIC  PERFORMANE. 

form  of  decree      ----  .---  320 
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grounds  of  relief  --------  336 

where  no  action  can  be  maintained         -         -         .         -  353 
enforced  by  court  of  review,  where        -         -         -         .  320 
See  Agreements.     Vol.  ii.  iii. 
SPORTING, 

right  of,  not  disclosed  till  after  sale,  but  waived      -         -     12 
not  a  subject  of  compensation  -         -         -         -  501 

See  Statute  of  Frauds. 
STAMPS, 

where  sale  in  lots,  and  none  of  20  I.  value       -         -         -     68 
where  letters  are  an  agreement,  only  one  stamp       -         -  372 
either  party  may  obtain  the  letter  or  agreement  from  the 
other  to  stamp  it-         -         -         -         -         -         -164 

See  Agreement.     Crops.     Draft.     Vol.  ii. 

STATUTE  OF  FRAUDS, 

contract  for  sale  of  lands  to  be  in  writing,  and  signed 
by  the  person  to  be  charged       -         -         -         -         -  132 

nature  of  interests  excepted  -         -         -         -         -         -  1 33 

whether  a  licence  is  within  the  act         -         -         -         -  1 38 

agreement  by  tenant,  upon  improvements  by  landlord,  to 

pay  an  additional  sum  per  annum,  is  binding      -         -   1 40 

agreement  for  assignment  of  parol  lease  is  within  the  act    138 

so  is  a  sale  of  a  standing  crop  of  grass    -         -         -  1 42 

or  of  poles,  underwood,  or  timber  growing      -         -     ib. 

or  a  share  in  a  mining  company     -         -         -         -  158 

but  a  crop  of  wheat  not  -         -        -        -        -  142 

or  of  timber  as  wood     ------     ib. 

or  potatoes  in  the  ground 143 

or  turnips      --------     ib. 

or  growing  hops   -------     ib, 

sale  of  crops  by  parol  between  tenants  valid   -         -         -  144 
where  crops  are  goods  and  chattels  within  17tli  section  -     ib. 
aoreement  void  as  to  part  is  void  in  toto         -         -         -  159 
signature  of  party  to  be  charged  sufficient      -         -         -  1 60 
a  letter  or  a  receipt  is  a  sufficient  writing       -         -    163,  164 
but  it  must  be  stamped  -         -         -         -         -  164 

unless  admitted  by  answer     -         -         -         -         -     ib. 

and  prove  the  agreement  set  up      -         -         -         -  i73 

and  it  must  specify  all  the  terms     -         -         -         -  1 66 

for  a  trifling  omission  will  be  fatal       -         -         -  168 
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a  letter  or  a  receipt  is  a  sufficient  writing  —continued. 

but  if  it  refer  to  a  writing  not  signed,  containing 
the  terms,  it  is  valid        -         -         -         -         -   169 

the  paper  must  be  clearly  referred  to  -         -         -  172 
how  property  may  be  identified    -         -         -         -         -  169 

reply    by   letter  to   an  oifer  must  be  a  simple  accept- 
ance        -_-.-,---  105 
and  if  special  acceptance  necessary,  it  must  be  ex- 
pressed    -         -         -         -         -         -         -         -166 

offer  in  writing  fairly  accepted  binding  -         -         -  165 

what  entry  by  auctioneer  in  his  books  will  do         -         -  174 
letter  to  third  person,  directing  the  agreement  to  be  exe- 
cuted, sufficient         -------     ib. 

bond  of  reference  to  fix  price  operative  -         -         -  176 

rent  rolls,  &c.  not  an  agreement  although  signed    -         -     ib. 

nor  particulars  of  property     -         -         -         -         -177 

sending  an  agreement  as  instructions  for  a  technical  one 
is  binding         -         -         -         -         -         -         -         -178 

draft  of  conveyance,  reciting  the  terms  and  approved,  in- 
sufficient --------     ib. 

what  is  a  sufficient  signature  -         •         -         -        -179 

agent  may  be  authorized  to  contract  by  parol  -         -  186 

but  his  clerk  cannot  act  without  special  authority    -  187 

and  authority  may  be  revoked        -         -         -         -     ib. 

auctioneer  an  agent  for  both  -         -         -         -         -  188 

so  his  clerk  --------     ib. 

sales  by  auction  of  estates  are  within  the  statute     -         -     ib. 
sales  before  a  master  not  within  the  statute     -         -         -    193 
or  under  the  authority  of  the  court          "        ~         ".    ^^• 
or  wliere  the  agreement  is  confessed  by  the  answer      194 
unless  the  defendant  plead  the  statute       -         -   197 
which  he  cannot  do  by  answer  to  amended  bill, 
where  agreement  is  admitted  by  first  answer        ib. 
sales  not  within  the  statute  where  it  would  protect  fraud, 
as  where  agreement  is  to  reduce  the  contract  into 

writing,  and  it  is  prevented  by  fraud         -         -   199 
or  an  agreement  partly  performed        -         -         .     ib. 
delivery  of  possession  in  general  a  part  per- 
formance ------  '200 

but  ancillary  acts  arc  not   -         -         -         -         -     ib. 
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sales   not   within   the   statute    where    it   would   protect 
fraud — continued. 

where  payment  of  additional  rent  or  expending 
money  on  estate,  will  make  a  parol  agreement 
for  renewal  bindincr         -----  201 

acts  done  to  the  defendant's  own  prejudice  not  part 
performance  -         -         -         -         -         -         -209 

nor  payment  of  purchase-money  -         -         -  202 

or  of  auction  duty       -         -         -         -  209 

part  performance  as  to  one  lot  does  not  extend  to 
other  distinct  lots  sold     -         -         -         -         -210 

where  part  performance,  court  will  try  to  ascertain 
the  terms       -------     ib. 

parol  agreement  by  tenant  for  life,  with  power  to  lease, 
not  binding  on  remainder-man  -         -         -         -         -215 

unless  expenditure  and  acquiescence  -         -         -     ib. 
contract  by,  cannot  be  enforced  by  remainder-man  -  346 

contract  by,  may  be  adopted  by  trustees  so  as  to  bind 
purchaser  --------  347 

See  Agent.  Auction.  Evidence.  Parol  Con- 
TUADicTiON.  Perjury.  Printed  Name.  Sales 
before  a  Master. 

STEWARD  OF  A  MANOR, 

appointed  for  life  not  affected  by  sale  of  manor       -         -  3 1 9 

STOCK, 

purchaser  of  life  interest  in,  entitled  to  first  dividend       -  108 
sale  of,  where  specifically  enforced         -         -         .         -  337 
loss  of  purchaser  by  sale  of,  no  ground  for  compensa- 
tion   3G9 

See  Investment.     Vol.  ii. 
STYLE, 

old  or  new  intended,  not  to  be  proved  by  parol       -         -  221 

SUGGESTIO  FALSI, 

a  ground  to  refuse  specific  performance  .         .         _  342 

SUPPRESSIO  VERI, 

a  ground  to  refuse  specific  performance  -        -        -  342 

SURPRISE, 

a  defence  against  a  specific  performance         -        -        _  22-5 
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where  seller's  agent  bidding  for  purchaser  was  consi- 
dered a  puffer    -         -         -         -         ...         -  343 
where  the  purchaser  was  so  considered    -         -         -  ib. 

,.,.  See  Agreements.     Evidence. 

SURVEYORS' 

estimate  of  value,  weight  due  to  it  -         -         -         -  459 

TAXES, 

what  is  a  sufficient  statement  of    -  -         -         -         -     49 

parol  agreement  to  pay,  cannot  be  proved  for  plaintiff     -  235 

TENANTS, 

agreements  for  the  sale  and  purchase  of  crops         -         -  144 
See  Bankrupts.     Covenants.     Lessee.     Vol.  ii. 
TENANT  FOR  LIFE, 

when  entitled  to  rents  of  estate  directed  to  be  sold  -     95 

trustees  of  power  of  sale  not  bound  to  adopt  his  contract     9G 
with  power  of  leasing,   cannot  bind  remainder-man  by 
parol  contract  -         -         -         -         -         -         -215 

under  will  to  convey  to  purchaser  under  devisor      -         -  323 
where  compelled  to  partially  execute  a  power  of  leasing  -  495 
with  remainder  in  fee,  selling  in  fee  cannot  enforce  con- 
tract partially  -         - 497 

but  purchaser  may  take  the  partial  interests,  wliere       ib. 
may  purchase  settled  estates,  although  his  consent  is  re- 
quired to  the  sale      -------90 

See  Power.     Vol.  ii.  iii. 
TENANT  IN  TAIL.     See  Agreements.     Vol.  ii.  iii. 

TENDER, 

conveyance  must  be  tendered  by  the  purchaser,  where  -     374 
TERMS  OF  YEARS.     See  Devise.     Lea.seholds,     VoL  ii.  iii. 
TIMBER, 

conditions  for  the  payment  for        -         -         -         -         -     61 
quantities  omitted,  cannot  be  supplied  by  parol        -         -  221 

what  is  considered  so    -         - 01 

purchaser  restrained  from  cutting,  before  he  has  paiil  lor 
estate        --.-.-..    270.  050 
vol.  I.  R  R 
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TIMBER— contmued.  Page 

option  to  purchase,  personal  estate  after  seller's  death       -  293 
power  to  cut,  upon  notice      ------  295 

ordinary,  cut  by  seller  after  contract,  subject  of  compen- 
sation    ---------     545 

See   Interest.     Ornamental      Timber.      Valua- 
tions.    Vol.  iii. 

TIME, 

allowed  by  conditions,  confined  by  implication  to  pur- 
chaser       -.--67 

fixed  for  conipleting  contract  is  at  law  the  essence  of 
contract 402 

and  cannot  be  enlarged  by  parol  at  law  -         -    240.  406 
material  in  equity  where  a  party  has  not  shown  him- 
self ready  409 

or  where  the  sale  is  by  ecclesiastical  corporation      -  414 
if  vendor  take  no   steps,  although  urged   in   time, 
equity  will  not  relieve  him  -         -         -         -  410 

vendor  will  be  relieved  after  the  day,  if  not  guilty 
of  cross  negligence     -         -         --         -         -411 

or  the  purchaser  has  waived  the  time"  "-    "    -         -  410 
receiving  an  abstract,  a  waiver         .         -         -  424 
required  for  repairs  of  estate  sold  as  in  good  repair  not 
material,  unless  possession  wanted      -         -         -         -  412 

which  a  lease  has  to  run  not  material,  where  -         -         -    ib. 
purchaser  not  relieved  after  long  delay  -         -         -  413 

is  most  attended  to  in  sales  of  reversions  -         -         -  4 1 3 

or  where  estate  is  sold,  to  pay  incumbrances    -         -  414 
delays  occasioned  by  defects  in   the   title   not  a  bar  in 
equity  where  time  not  material  -         -         -         -  415 

allowed  a  vendor  in  equity  to  procure  a  title,  where         -  416 

purchaser  not  to  wait  the  result  of  new  proceedings         -  420 

or  until  an  account  be  taken  -----  422 

^.^g.j'      not  in  general  allowed  after  Master's  report    -         -         -    ib. 
not  material  where  purchaser  proceeds  with  knowledge 

<^f  defects /UaJra-dJlTit. 

at  law,  title  at  time  of  trial  not  sufiicient         -         -  -.     -  417 
dormant  treaty  enforced  if  contract  not  abandoned  -  425 

vendor  bound  by  his  acquiescence  in  purchaser's  declara- 
tion to  reject  the  title         -.-_-.--         -  426 
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TIME— continued.  ->1  -^  ^  t  i^-^e 

where  by    death  or  I)ankruptcy  purchase-money  cdnnot 

be  paid,  vendor  may  rescind      -----  427 

may  be  made  of  the  essence  of  contract,  in  equity  -         -  429 

the  effect  of  delay  where  no  time  is  appointed  -    416.  435 

must  be  reckoned  according  to  the  ncAv  style  -         -  221 

unless  in  a  demise  by  parol,  where  intention  governs    ib. 

See  Delay.     Month.     Title.     Vol.  ii. 
TITHES, 

of  land  sold  free  from  them,  where  a  subject  of  compensa- 
tion    520.  523 

whether  estate  is  tithe-free  is  a  question  of  fact         -         -  622 
commutation  of--------  523 

power  to  merge    --------    ib. 

not  an  incumbrance -         -  524 

TITLE, 

where  it  should  be  inspected  before  sale,  Yjiirfl9  -  -  14 
doubtful,  purchaser  should  not  take  poss^siWj.,  /  -  -  12 
right  to,  implied  from  contract  -  ,  -riMf,  -  -  42 
what  condition  excludes  the  right  t9tif[oTt;q  9ifa  ' .  "  "  43 
not  that  deeds  which  are  all  that  he  has,  shall  be  de- 
livered  up  -         -         -         -       '-^    -     -.        -    ib. 

condition  where  vendor's  title  is  deemed  doubtful  -  -  ib. 
deeds  may  be  required  to  prove  title,  although  purchaser 

not  entitled  to  their  custody       -       ,i-j.^.,  .T,w.ii^T>,,,     -     62 
stipulation  for,  cannot  be  waived  at  law.^^bnsJJB  l80tn  bl    -  238 
'  refiirence  of,  to  Master  -         '>\pA?.^;iistliT  TlO  -         -  357 

purchaser  may  take  the  title  such  as  it,  isr-r)-70  gv'dfoh  -  347 
will  be  referred  to  the  Master  before  the  afls\i5ejjji&^>where  357 
at  what  time  title  must  be  shown  at  law^aov  s:  l.A^^i  416,  419 
sold  with  all  defects,  /I'^Ue  sta,tejU(ke»t,-»c^|tiftftwlttlent,  inmia- 

terial        -         -        ^-j..   -;  ,,,,,^.,3;.  ^r.-  i;,,.,.,        -         -  551 

J-  See  Action.  Agreements.   Auction  Dlty.  Costs. 

s'lbolv/onjl  liiil/BASE.     Power.     Time.     Vol.  ii.  iii. 

TITLE-DEEDS,  ,        .         ,  .,       , 

if  lost,  the  contents  and  due  execution  must  be  shown       -  472 
See  Attested  Copies.     Deeds. 

TRADE.     Sec  Lease. 
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TREATY,  Page 

representations  on,  at  an  end  when  agreement  signed  82.  389 

unless  there  be  fraud      -         -         -         -         -  -    ib. 

See  Vol.  iii. 

TRUST.     See  Statute  of  Frauds. 

TRUSTEES,  j^(r  j^sq  ^  ;)on 

answerable  to  purchaser  for  false  representation  of  incuni' 
brances    ---------12 

notice  of  sale  of  equitable  interest  to  be  given  to  them    -     14 
should  ascertain  value  of  property  before  sale  -         -     86 

reasonable  price,  what  it  means  in  trust  for  sale       -         -     ib. 
may  sell  by  private  contract,  where        -         -        -        -    ib. 

may  sell  in  lots    - -87 

sale  by  auction  binding,  although  full  price  not  obtained       88 
selling  without  due  diligence,  purchaser  not  assisted  -    ib. 

convenient  speed,  what  it  means  in  trust  for  sale     -         -     89 
sale  by,  without  proper  notice,  restrained  by  equity         87.  89 
cannot  sell  without  leave  of  court,  where  bill  filed  -         -     90 
cannot  impose  beneficial  condition  for  creator  of  the  trust       91 
all  liable,  if  sale  not  duly  made       -----     ib. 

or  purchase-money  is  retained  by  one  and  misapplied    ib. 
liable  to  make  the  same  title  as  vendors  sui  juris    -        -     94 
purchaser  from,  entitled  to  compensation  for  deficiency  in 
quantity  --------     ib. 

cannot  sell  to  themselves       ------     ib. 

of  legal  estate  must  convey  to  equitable  trustees  to  sell    -     95 
of  power  of  sale  and  exchange,  how  they  should  act  -     95 

acting  honajide,  cannot  be  controlled  by  equity        -     96 
nor  bound  to  adopt  contract  of  tenant  for  life   -         -     ib. 
may  sell  to  tenant  for  life,  although  his  consent  is  re- 
quired to  the  sale       ------     ib. 

their  contract  binds  the  estate  -         -         -         -     ib 

liability  of,  for  costs      ------- 

under  disabilities,  empowered  to  convey 

See  Escheat.  Heir.  Incumbrances.  Nominal 
Contractor.  Purchase-Money.  Tenant  for 
Life.     Vol.  ii.  iii. 

UNREASONABLE  CONSIDERATION.     See  Consideration. 

USE  AND  OCCUPATION, 

action  for,  against  purchaser,  does  not  lie  where  no  title     377 
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VALUE,  I'^ee 

false  affirmation  of------"^ 

See  Vol.  iii. 

VALUATIONS, 

duties  on-         -         -         -         "         "         "         "         -85 
not  a  part  performance  ..--.-  200 

ambis-uous  statements  as  to  Avliat  timber  to  be  valued      -  226 

•^*  ■■        by  actuary  - -"  448 

by  surveyors 459 

See  Appraisements.     Arbitrators.     Bond.    Con- 
sideration. 

VARIATION, 

JG       by  parol,  not  admissible  in  proof  -         ...    231.238 
but  if  part  performed,  will  be  enforced  by  equity     -  242 
by  parol,  where  agreement  comprises  lands  and  goods, 
void  as  to  all 244 

VENDOR, 

ignorant  of  defects  in  estate  not  answerable  -  -  -  2 
not  bound  to  disclose  patent  defects  -  -  -  -  ib. 
but  must  not  conceal  them  -  -  -  -  -  ib. 
and  is  bound  to  disclose  latent  defects  -  -  -  3 
is  not  bound  by  false  affirmation  of  value  -  -  -  4 
but  is  for  false  affirmation  of  rent  -  -  -  -  5 
or  of  a  valuation  -------     ib. 

must  not  conceal  incumbrances 8 

of  leasehold,  entitled  to  indemnity  -         -         -         -     64 

liable  for  loss  by  seller's  insolvency        -         -         -         -     77 

a  trustee  for  purchaser  -         -         -         -         -         -273 

his  death  does  not  avoid  the  contract     -         -         -         -  275 

may  i)retend  to  sell  as  agent,  where        -         -         -         -  351 

restrained  from  conveying  away  the  legal  estate      -         -  356 
but  not  from  disposing  of  his  property  -         -         -         -     ib. 

See  Action.  Agreement.  Annuity  Attested 
Copies.  Bankrupt.  Conveyance.  Purchaser. 
Time.     Title.     Trustees.     Vol.  ii.  iii. 

VERBAL  CONTRADICTIONS, 

of  particulars,  &c.  of  sale,  void 40 

See  Statute  or  Frauds. 
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VOID  AND  VOIDABLE,  Page 

Ibi  tO<ftonpayment  of  auction  duty  by  purchaser,  sale  voidable 

by  seller  -         --         -         -         -         -         ■         -38 

sale  to  be  void  by  default  of  either  party,  is  at  the  option 
Si  of  the  other      -  •         -         -         -    ^--         -         -     44 

WAIVER,  ^^ 

ofobjections,  what  amounts  to  ]/o,(^-to"noiJ£!t.a- "  ■  ^^ 
^"'  of  time,  by  receiving  abstract,  &c.  .       -,        -     410.422.424 

by  parol  of  written  agreement  -  -  -  -  245.249 
clear  evidence  required  -----  246 

and  contract  must  be  dissolved  -  -  -  -  248 
■whether  it  operates  at  law       -         -         -         -         -  249 

of  a  parol  agreement,  effect  of      -         -         -         -         -     ib. 

See  Agreements.     Vol.  ii. 
WALL.     See  Concealment. 

WASTE.     See  Injunction. 

WAY, 

rights  of,  description  in  particulars         -         -         -         -     45 
effect  of  exhibition  of  plan  of  new  street,  &c.  -         -         -     47 

See  Plan.     Vol.  ii. 

WHARF  AND  HOUSE, 

sold  together,  and  title  to  one  only         -         -         _         -  538 

WILFUL  DEFAULT, 

purchaser  not  charged  for  in  account,  where  sale  set  aside 
for  inadequacy  -         -         -         -         -         -         -464 

See  Vol.  iii. 

WILL, 

mistakes  in,  corrected,  where  evident     -         -         -       258,  n. 
unless  the  supplying  of  the  Avords  would  defeat  the 
testator's  intention      -         ^         -         -         -         -     ib. 

See  Contract.     Devise.     Vol.  ii.  iii. 

WITH  ALL  FAULTS, 

sale,  effect  of  concealment  of  defects      .         -         -         -  545 
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WITNESS,  Page 

signature  by  party  as  a,  where  binding  -         .         -    180,  181 
so  by  an  authorised  agent       -         -         -         -         -     ib. 

may  look  at  a  paper  if  he  can  afterwards  swear  from 

memory        -         -         -         -         -         -         -         -12 

See  Agreement.     Perjury.     Vol.  ii.  iii. 

WOODS, 

representation  of  produce  of  -         -         -         -         -  543 

See  Vol.  iii. 
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